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PREF A G 


HE remainder of this Work, which hath been 

ſo long promiſed, is at length preſented to 

the Profeſſion. In the former Volume the Editor 
hath treated of the method of conducting a ſuit 
from its commencement to execution, in all common 
perſonal actions, where the final judgment of the 
court is obtained, either upon demurrer, or after a 
nonſuit or verdict. But it often happens that iſſue 
is joined on the exiſtence of ſome matter of record, 
which is to be tried, not by a jury, but by the 
record itſelf: frequently too, one of the parties 
checks the progreſs of the cauſe, either by ſuffer- 
ing judgment by default, or confeſſing the action, 
and thereby the proceedings are diverted into a 
different channel. There are alſo certain peculiari- 
tiesof proceeding attached to certain actions, other- 
wiſe common in their nature, occaſioned by the ſitua- 
tion or character of the parties to the ſuit : ſuch 
are actions againſt peers, members of parliament, by 
or againſt attornies, againſt priſoners, and the like. 
Again, other actions have particular proceedings be- 
longing to them, not on account of any ſingularity in 
the ſituation of the parties, but from the peculiar 
nature of the action itſelf: ſuch as Ejettment, Re- 
plevin, and Scire facias ; amongſtwhiah alſo may be 
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reckoned real actions. There are laſtly, various 
heads of practice, generally applicable to all caſes, 
and to which it is often neceſſary to reſort, as 
Arbitration, Habeas Corpus, Outlawry, Prohibition, 
Diſcontinuance, Error, Cgſis, Amendments and Feofails. 
The different modes of proceeding in all the above 
caſes, form the contents of the following ſheets. 


It hath been before obſerved, inthePrefaceto the 
firſt Volume, that notwithſtanding the plan, arrange- 


ment, and complexion of the preſent work materially 


differ from that publiſhed by the late Mr. Cromp- 
ton; yet the Editor, in order to avoid any poſſible 
imputation of infringing upon literary property, 
purchaſed the copyright of that work. This he 
thinks proper here to repeat, becauſe it will be 
found in the courſe of this Volume, that the Editor 
has availed himſelf of ſome of thoſe materials with 
which he was thereby furniſhed; particularly in the 
proceedings in real actions, and the like, wherein 
the ancient practice hath been but little affected by 
modern deciſions, and which therefore could admit 
of no great addition or alteration. He hath alſo 
incorporated into the body of the Work, or added 
by way of Notes in the Appendix, the chief part 
ot the juſtly eſteemed Introduction to Mr. Cromp- 
ton's Book of Practice. 


In truth, the Editor felt this a duty which he 
owed to the Public, the performance of which can- 
not ſtand in need of an apology; for as he was about 
to introduce this work as a ſubſtitute for Mr. 
Crompton's, he conceived that the leaſt he could 

| RED do 


PREFACE. 


do was, not to give the Profeſſion juſt cauſe of la- 
menting the exchange, by depriving them of any 
part of that work which might be deemed uſeful 
and improving. The Editor is anxious to make 
this public acknowledgment, as he ſcorns even to 
entertain a with, much more to make an attempt, 
to gain credit to himſelf for that which does not 
juſtly belong to him. Rather would he endure the 


ſevereſt cenſure of criticiſm, than the painful con- 
ſciouſneſs of unmerited approbation. 


LixcoLN's-INN, B. J S. 
March 145 1786. | 
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Of Trial by Record. 


1 proceedings in 2 perſonal actions 
brought by and againſt common perſons, where 
the parties either join in demurrer in order to obtain the 
judgment of the Court upon ſome point of law, or 
come to iſſue upon ſome fact to be tried by a jury, have 
been already conſidered in the former volume; but it 
often happens in the courſe of the proceedings, that 
ſome matter of record, as a fine, judgment, act of 
parliament, or the like, is pleaded by the one fide, the 


of nul tiel record, which is tried not by any witneſſes or 
Jury, but merely by the record itſelf. 


Various are the matters of record that are pleadable 
and to be thus tried by the record; as titles of nobility, 
whether earl or no earl, baron or no baron, ſhall be 
tried by the king's writ or patent only, which is matter 
of record. 6 Rep. 53. So in the caſe of an alien, 
whether alien friend or enemy, ſhall be tried by the 
league or treaty between his ſovereign and ours, 
ſor every league or treaty is of record. 9 Rep. 31. 


Alſo whether a manor be held in ancient demefne or 
Vol. II. B not, 


exiſtence of which is denied by the other: iſſue is then 
joined upon the plea or replication, as it may happen, 


Various mat- 
ters of record 


pleadable. 
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not, ſhall be tried by the record of Doomſday in the 
king's Exchequer. Thus alſo upon the plea of a former 
judgment recovered by the plaintiff againſt the defend- 
ant for the ſame cauſe of action, or of another action 
depending for the ſame cauſe, or of outlawry, or of 
comperuit ad diem to a bail bond, or of any act of parli- 
ament, or, in ſhort, of any other matter of record, the 
general replication is 1 tiel record, upon which the par- 
ties join iſſue, and the truth or falſehood of ſuch iſſue 
is determined by the party producing or failing to pro- 

. duce the record in queſtion, on a day given him for 
that purpoſe. 


To a miſrecital If a private act of parliament be miſrecited, the ad- 
1 verſe party cannot demur, but muſt plead mul viel 
I 
any Pro record. 3 Sal. 296. 
The record may The record to be produced may be a record of the 
= 1 ſame court, or of a different court to that in which 
veins the trial is to be had. | 
Formof replica - If it be of the /ame court, the replication of 2 fiel 
o in both record ſhould conclude with giving a day for defendant 
S. . = . — 
to bring it in, becauſe the iſſue is always in ſuch caſe 
complete without a rejoinder ; but if it be of another 
court, the replication may either conclude in the ſame 
way, and ſo render the iſſue complete, or with an aver- 
ment, and prayer of debt or damages, which will com- 
pel the defendant to rejoin, “ that there is ſuch a re- 
cord,“ for where the record is of another court, the 
replication is good either way. Sandford v. Rogers, 2 
Wil. 13. Newberry v. Strudwwick, Bar. 335. 


1 If the proceedings be by original, a general return 
* day ſhould be given to bring in the record. If by bill, 
a day certain. 


Plea need not The plea of 2, tic! record need not be ſigned in C. B. 
be ſigned. Flerbert v. Ld. Weymouth, Blac. 816. 


How defendant Where the proceeding is by original, and a general re- 
e on ___ turn day is given to bring in the record, the defendant 
dete sed ought to be called to bring in the record at the riſing of 


and the conſe- : , . 
quence of fail. the court that day, and if he fail, the rule for judg- 


ing therein, nt ſhould be © unleſs cauſe on the appearance day of 


that 


e 
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that general return,” and the record may be brought 
in on that or any intervening day; but where the 
proceeding is by bill, and the day given to bring in the 
record is a day certain, the record cannot be brought 
in after that day, but on that day at the riſing of the 
court, defendant ought to be called to bring in the re- 
cord, and if he fail, the court will appoint the day to be 
inſerted in the rule for judgment fe cauſu. Hopkins v. 
Knapp, Bar. 264. Calverac v. Pinkero, Bar. 84. 


343 


If the judgment upon the iſſue of ul tiel record be How, if judg- 
final, the rule, on failureof producing the record, ſhould ment be _—_ 
be for judgment, unleſs cauſe within four days, that de- as e 
fendant may have the uſual time to move in arreſt of 
judgment; but where the judgment is interlocutory, it 
may be a ſhorter time, becauſe the reaſon fails, as de- 
fendant may move in arreſt of judgment after execution 
of inquiry, the rule for judgment in ſuch caſe not being 
given till the return of inquiry, Hopkins v. Knapp, 

Bar. 264. 


But in caſe the judgment or record pleaded be of the it record of 
ſame court, there is a much more ſummary way of pro- fame court, it 
*eedi j - muſt be pro- 
ceeding, for upon demand made, the party fo pleading guced on 5 
the ſame, muſt give the attorney for the adverſe party a gr demand. 

note in writing of the term and number roll whereon 
ſuch judgment or matter of record is entered and filed, 
and in default thereof, ſuch plea is not to be received. 


Imp. C. B. 345. Carth. 453. 'Tidd, K. B. 481. 
And this whether the plea be in abatement or bar. I. 


If the matter of record pleaded be only pleaded in Judgment whe 
abatement, the judgment on failure of producing the P*rewptory or 
record is not peremptory, but reſpondeas ouſter. 


Ld. Ray. 550. 


But if it be pleaded in bar, it is then 2 abſo- When final or 
lutely, Cro. Car, 566. and it is either final or interlo- interlocutory. 
cutory according to the nature of the aCtion. 


Where a record itſelf is ſhewn to the court in plead- Nul tiel record, 


1 F_ | p : 3 bad, if profert 
$ the deſendant cannot ſay uu liel record, for by the NEED 


B 2 prefe in pleading. 
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profert in curia it appears to the court that there is ſuch 
a record. Co. Lit. 260. Hard. 158. 
So if matterof If the matter of record be mixed with matter of 
record be mixed fact, and the matter of fact is put in iſſue as well as the 
= matter of matter of record, the iſſue thould conclude to the 
country, and the trial be by a jury; if only the matter 
of record be in iſſue, the concluſion ſhould be to the 
record. FEſplin v. Smallet, Say. 208. Whitmore v. 
Roche, Io. 299. | 


e pro- If upon an iſſue of u tie record of a judgment the 
duced, how it record is produced, the party and all that claim under 
operates as an lim are eſtopped to ſay there is no ſuch judgment, for 
eſtoppel. 3 
it is entered upon the roll, quod habetur tale recordum, 
and the party cannot ſay that this was not the judy- 
ment againſt him, but that it was another judgment. 
Ld. Ray. 1050. Treviban v. Lawrence. 


If the record be Where the record pleaded is a record of another 
of another court, the only way of producing it is, by ſuing out a 
8 by certiorari from the court of chancery for ſuch court 
certiorari and Where the record is, to certify the record, and upon the 
mittimus, return of certiorari, but not till then, the record will be 


ſent by mittimus to the court where it is to be pro- 
duced. 


Thus, if in the Common Pleas a record of the King's 
Bench be pleaded, although in general it is ſaid the re- 
cords of the King's Bench ſhall not be moved into any 
other court, by this means they may be removed. Cro. 
Car, 297. Luttrell v. Lea, 2 Saund. 344. 


It may be ſuppoſed that although this formal way of 
proceeding might be neceſſary where an inferior court 
requires a record to be produced from a ſuperior court, 
yet that a more ſummary way might be adopted by 2 
ſuperior court who has juriſdiction over an inferior, to 
get a record required from the latter. 


Court of k. 8. But where an attempt of that kind was made by mo- 
vill not inter- tion in the King's Bench, for an order upon the proper 
oſſicer of the court of Common Pleas to attend there 
with the record of that court, that it might be inſpected, 
upon the ground of ſaving time and expence, and of 

the 


fere in a ſum- 
mary way, 
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the general juriſdiction of the King's Bench over infe- 
rior courts; Ld. Mansfield and the other judges refuſed, 
ſaying it would be wrong to go out of the eſtabliſhed 
rules and methods of proceeding. Heroen v. Brown, 


Bur. 1034. 


writ to the chamberlain to certify. Clifr, 148. If in an 


inferior court, to the proper officer, and if he refuſes, court; 
there ſhall be a rule to do it upon pain; and then if he attachment if 
does not certify, an attachment ſhall go. 


. 

When the parties join in iſſue 
n nul tiel record, e aper 
book having been made up by 
clerk of papers and returned by 
the ether fide, get the maſter to 
mark on paper book, d rule to 
produce the record ;”* it is a 
four-day rule, and is to be en- 
tered with clerk of rules ; ſerve 
copy on the attorney of the other 


hide; get a roll ; enter all the 


proceedings regularly thereon ; 
docket ity, and carry it to T rea- 
fury Chamber to be filed . 
tend at IWeſlminſter on the day 
given by the rule for record t9 
be produced ; beſpeak the roll 
at the treafury la be Lrought 
into court ; give paper book to 
one of the cri:rs, ad will 
call defendant to produce the 
record, or he will be con- 
demned, If he docs not pro- 
luce it, ſecondary will mark 
on roll that he hath not pro- 
(ured the record ; this is An— 
wy the judgment, 


If 


Palm. 562. 


In theſe caſes, if the inferior court certify the tenor 
of the record it is ſuſlicient. 


3 Sal. 296. 


How to proceed when the other fide is to produce 
Record. 


G0 
In this court the iſſue of nul 
tiel record, as all others, is 
made up by the attorney him- 
fil 
Enter the whole iſſue on the 
roll, and file warrants of attor- 
ney 3 lake roll to prothonotary 
and docket it; leave it with 
clerk of dockets, æubo will car- 
ry it to IWeſlminſter ou the day 
mentioned in plea for record 10 
be produced ; party will be call- 
ed by him to produce ſame ; if 
he fails, draw up at night 
rule with ſecretary. 


If the judyment be final, ſuch 


rule is a four day rule, at the 


expiration of which, ſ:cendary 
certifies on the rule that no cat ſe 
has been ſbeaun 5 which certifi- 
cate muſt be produced to the pro- 
thonntary when judgment is 


ſigned, which ts to le on a 


double half crown 5 te cofts 
and ſue out execution ; but if 
the Judy ment be iulcrlucutory, 

B 3 cher 


: p So if record be 
If the record be in a county palatine there ſhall be a of co. pal.; 


officers refuſe 


To certify tenor 
of record ſufſi- 
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1f the judgment be interlo- 
cutory, give notice of nguiry, 
and proceed to execution. 


I/ final, a four day rule for 
judgment muſt be given; ſign 
judgment on a double half crown 
Aamp paper e get coſts taxed, 


and proceed to execution. 


How when the Record is to be produced by yourſelf, 


If, having declared upon a judgment, you intend to 
produce it on the ifſue of nu fiel record, get the roll of 

ſuch judgment ready filed in the treaſury, and having 
entered all proceedings and docketed your roll as above, 
get one of the criers to bring the record of ſuch judg- 
ment into court, which being read and compared wit! 
the iſſue by ſecondary, you may in the evening get 
four day rule for judgment and proceed as above; ſoil 
it be a record produced by defendant, judgment will be 
entered that he has perfected the record. 


enter incipitur of declaration, 
Oc. on treble penny; carry it io 
prothonotary, who will ſign in- 
terloculory judgment; then pro- 
ceertoexecute inquiry, provided 
notice has been already given, 
if not, give notice, though no- 
tice of inquiry may be given on 
delivery of iſſue, thus, e in caſe 
judgment be given for plain. 
tiff, a writ of inquiry will be 
executedonſuchaday.” Long 


v. Lingwood, P. K. 443. 


Upon completing the iſſue you 
may give the day yourſelf for 
preducing the record in the re- 
plication, provided it be four 
days after delivery of iſſue, 


If the ation be by original, 
it ſhould be on a general return; 
if by bill, on a day certain. 


Imp. C. B. 342. 


CHA! 


AP. 


Ta 


CHAP. XIV. 


ITHERTO we have confined ourſelves to the 
proceedings in an action when the parties go re- 
gularly on to final judgment and execution without 
default ou either fide; but it frequently happens that 
the cauſe is checked in its progreſs, and its courſe di- 
verted by ſome omiſſion or negligence on the one fide 
or the other, or put an end to by ſome compromiſe or 
ſettlement between the parties. 


| As the ends of juſtice would be defeated if it were 
in the power of either party, by his own negligence or 
miſconduct, to prevent his adverſary from bringing the 
ſuit to a concluſion, it is therefore wiſely eſtabliſhed by 
the uſage and practice of the courts, that if the defend- 
ant or plaintiff, either from dilatorineſs or negligence, 
omit to take with due expedition ſuch ſteps as are 
required of them, the other party may ſtill purſue his 
remedy by ſigning judgment againſt the defaulter, and 
recovering the debt, damages, or coſts, to which he 
may be entitled. 


If this neglect be on the part of defendant, it is 
called judgment by default, though perhaps it may be 
voluntary; for when a defendant is conſcious that he 
has no merits, and that he muſt eventually have a 


verdict againſt him ſhould he proceed to trial, it is 


prudent to ſuffer judgment by default, the coſts being 
thereby conſiderably diminiſhed. 


If the plaintiff be guilty of a default in not proſe- 
cuting his ſuit, the defendant is then entitled to 
judgment againſt him, to recover thoſe colts which he 
may have been put to in the action, and this is called 
judgment of non pros. 


But in both theſe caſes the negle muſt be before 
iſſue joined; for whenever iſſue ia joined between the 
parties, the plaintiff then may by himſelf proceed to trial 
by making up the record, giving notice of trial, and the 
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like; and if the defendant does not appear when the 
cauſe is called on, a verdict muſt be given for the plain- 
tiff; and if after iſſue is joined the plaintiff does not 
proceed to trial as he Shes! oe the defendant cannot $zn 
judgment by default, nor can he (except in a few par- 
ticular caſes) carry down the record himſelf to trial, 
but he muſt move the court for leave to enter up 
judgment againſt the plaintiff, which is called judgment 
as in caſe of a nonſuit. | 


Independant of theſe judgments grounded upon the 
default or neglect of the parties, it often happens, that 


the defendant confeſs the plaintiff's action, and agrees 
that ſuch confeſſi 


on ſhould be entered upon the pro- 
ceedings, or that he gives a bond conditioned to pay che 
debt by inſtalments, or the like, with a warrant of at- 
torney, which is an authority to enter up judgmeat 
againſt him, provided the condition of the bond be not 
fulfilled ; theſe judgments are called judgments by con- 
Faſſiion, and judgment on warrant of attorney. 


The proceedings in each of theſe caſes ſhall be ſeve- 
rally treated of in the following chapter: firſt, of ſuch 
judgments as are ſigned or entered up againſt the de- 
fendant, namely by default, by cantſſion, or warrant of 
attorney ; and laitly, of ſuch judgments as are obtained 
by defendant from the default of the plaintiff, which 


are judgments of non pros and judgment as in caſe of a 
nonſuit. 


SEC. I. Of Judgment by Default. 

SEC. 2. Of Judgment by Confeſſion. 

SEC. 3- Of Judgment on Warrant of Attorney. 
SEC. 4. Of Judgment of Non-pros. 

SEC. 5. Of Judgment as in caſe of a Nonſuit. 


ITY 
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SECTION. I. 


Of Judgment by Default. 
How to ſign Judgment by Default. 


X. B. 

Get a roll from K. B. office, 
eater thereon the <varrants of 
attorney and memorandum of de- 
claration, which is ſometimes 
called mal ing an 1ncipitur on 
roll ; get alſo a treble penny 

amp paper if judgment be inter- 
3 double 28. 6d. 
amp if ſinal; enter thereon an 
incipitur of the declaration be- 
ing merely the memorandum and 
a few words of declaration ; 
carry judgment paper and roll to 
clerk of jurlgment, who will 
ſign ſame, pay d. per ſheet, and 
dd. filing warrants of attorney. 


C. B. 

Matkeincipiturof declaration 
on ſame ſlampt paper as in K. B. 
and alſo warrants of attorney 
on roll ; file them with clerk of 
warrants ; pay in debt,treſpaſs, 
and detinue 4d. in other ations, 
8d. each. He marks judgment 
paper; carry it to the prothona- 
tary with draft of declaration, 
who will ſign judgment; pay 
him 28. if declaration of fame 
term and already filed + if not, 
8d. per ſheet for declaration, 
and 38. for judgment by con- 
lion and warrant ef attorney, 


(For form of warrants of 
attorney ſee vol. I. p. 402, and 
for memorandums, ſee vol. I. 


P. 384. 


1f judgment te final, get the maſler in K. B. or prothonotary 
in C. B. to tax cofls, who will mark ſame on judgment paper, 
and then fue out execution. 


But if judyment be only interlocutory,. after having ſigned 
Judgment as above directed, proceed to ſue out and execute writ 


of inquiry : firſt give 
Notice of Inquiry; 
which may be in the following form : 
Take notice that a writ of inquiry of damages in this cauſ: 


evill le executed on the day of inſlant „between 
the hours of 10 and 12 of the clock in the forenoon of the ſame 


dt „ at the Dated the 
day of 1795. Your's, &c. 
To Mr. IV. H. Attorney for T. S. Plaintifſ*s Attorney. 
d. ſendant. 


If 


\ 
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If in Middleſex and in term time ſay, at the King's Arms Ta. 
vern, Palace Tard, Weſtminſter, in the county of Middleſex ; i 
in vacation, at the ſheriff s office, in Toot's Court, Curſitor-/tree, iſ 
Chancery-lane, in the county of Middleſex. 


If in London, whether term or vacation, at the ſecondaric | 
office, No. 10, Grocer's Hall Court, London, 


If in the country ſay, will be executed at the houſe of A. J. 
commonly called or known by the name or fign of the n i 
fireet, Cambridge, in the ſaid county. | 


As to time when notice ought to be given, and what it ſboull 
contain, and the like ; ſee poſt, Obſervations. See alſo 1 vol. 


ſec. Notice of Trial. 


Of countermanding and continuing Notice. 


T his notice may be countermanded if any thing ſbould prevent 
execution of enquiry ; notice of countermand mul be given accord. 
ing as the notice of trial was; if eight days notice of trial, tw 
days notice of countermand is ſufficient ; but if fourtcen day: 
notice of trial, then fix days notice of countermand. Imp. Pra: 
B. R. 402. C. B. 457. 


So notice of executing inquiry may be continued to another diy 
upon giving notice of ſuch continuance two days before execution, 


Of the Writ of Inquiry, making it out and executing it 


The writ of enquiry is to be engraſſed on a 28. Gd. flamp paril. 
ment in B. R. not to be ſigned, neither by bill nor original; ſealin; 
7d. In C. B. to be ſigned by the prothonotary ; pay 18. 4d. fu 

firſt count, and 8d. every other; or 8d. for firſt ſheet, and 40. 
every other; ſealing 7d. Indorſe thereon the day for whit 
you have given notice of execution ; carry u to the ſherifſ*s of 
tuo days before youexecute it in B. R. and one dayin C. B. R. Hi. 
23 Geo. 3. and he will cauſe a jury to be returned. If you think 
the attendance of any <vitneſſes neceſſary at the execution, ſue uu 
ſubpenas as in caſes of trial ; pay in London 11. gs. 4d. and fi 
every witneſs 4d, In Middleſex, 11. 108. 4d. ; other countic 
IL 118. 6d. Attend at the day of execution. | 


Of ſubpcenaing Witneſſes, 


Witneſſes may be ſubpana'd, if they will not voluntari) 
attend; blank forms may be had at the flationers, and fo 
may be put in one ſubpena. 

1 
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. i . 
i g It muſt be engraſſed on a 28. 6d. flamp, ſigned and ſealed, 
„ad each witneſs ſerved with a copy and paid 1s. 

In B. R. a præcipe for ſubpena muſt le made out for the 


ia office, but no occaſion for it in C, B, 


| If you wwiſh to attend by counſel, give notice accordingly ta 
B the other fide, 


IV hen <orit it returnable, call for it at the ſheriff's office, 


who will return it with inquifition thereon. 


ul | | 
1 Of final Judgment. 
B . . : G o B. 
On the Day of Return. 

* | Give a rule for judgment on No rule neceſſary; but having 
— - inquifition at the clerk of the waited (a) four days after re- 
<6 rules, pay 18. 10d. it is a four iurn of inquiry, proceed to final 
oy day (a) rule, excluſive of the judgment on inquiſition as upon 
14. day it is given; and Sunday dollea. 

| or holiday intervening is not 4 
day reckoned, Give it in ſame man- 
tion, ner as rule to plead: if no mo- 


tion (o jet afide inquiſition, or 

i to arreſt the judgment; when 
g 1h rule expires proceed to final 
Judgment un inquiſition, as in 


ma caſe of pojiea. 
alin; 


Ju Ri!» not to be given till aurit 

| 46. returnable, 

hich ' 5 

oe Of executing Inquiry before a Judge. 
think 


Upon particular occaſions it is adviſable to execute inquiry 


te before a Judge ; application is made to the court upon affidavit, 
8525 lating the circumſtances of plaintiſ and defendant, and nature of 
wot; the aflion ; it is a rule to ſhew cauſe, and if made abſolute, a 
rule is drawn up for ſheriff to ſummon a good jurv. A common 

writ of inquiry is made out, directed to the fheriſ, and notice is 

given for the ſittings or aſſixes generally, and not for any parti- 

ari! cular day, Writ with the rule is ſent to the ſheriff ; enter the cauſe 
fout with 
J (a) Within theſe four days, defendant may move to ſet aſide in- 


quiſition, or in arreſt of judgment. 
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with the marſhal as if it were a record, ſame ſees paid, and af. 
terwards ſheriff returns inquiſition and has his uſual fees ; ro- 
ceed to final judgment on return of inquiſition as above direded, 
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In vacation this may be done by an order of judge for ſuch 
rule to be drawn by clerk of rules, upon a common motion paper 


faned by counſel being carried to him, 


T his indulgence is not merely confined to caſes where any matter 
4 law is likely to ariſe in the courſe of the inquiry, as is ſaid ina 
ate book of pradtice, Tidd, 3:9. but alſo where the fats are 
important. I have known i in an action for breach of promiſe | 
of marriage where no point of law was likely to ariſe, 
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OBSERVATIONS. 


A. The Effect of a Judgment by Default, in 
what Caſes Plaintiff entitled to it, and how and 
when to be ſet aſide. 


B. Of the Writ of Inquiry. 


(B. 1.) In what Cafes Writ of Inquiry is requiſite, 
&c. 
(B. 2.) Of the Notice of Inquiry, when to be given, 
what it ſhould contain, how ſerved, continued, aud 
countermanded, &c. 
(B. 3.) Of the Execution of Inquiry, by and before 
whom ; of the Province of the Sheriff and Jury; of 
the Evidence and Verdi ; of adjourning the Execu- 
tion; of altering and returning Writ, and De- 
fendan,*s Cofls for not execuling il. 


C. Of ſetting aſide Inquiſition, arreſting the 


Judgment, and amending the Writ and Pro- 
ceedings. 


A A. Of the Effect of Judgment by Default, He. 


Effect of judg- It was formerly held that defendant was out of court 
ment by default. by his default, and that to all purpoſes, except final 
judgmenr being given againſt him; ſo that if after a 

default 


. 1 JUDCMENT BY DEFAULT. | 13 


default at the trial and inqueſt had thereon, the iſſue 
was found immaterial, no repleader could be awarded. 
Staple v. Hayden, Salk. 216. Nor could defendant en- 
| ter a ſuggeſtion on the roll, where plaintiff in an aſſump- 
WE {:t only recovered 22s. damages. Brampton v Crabb, 
Str. 46. In like manner where plaintiff was nonſuited, 
he uſed to be held out of court for all purpoſes, but that 
of having judgment ſigned againſt him; but it has been 
long ſince tlie practice of the courts to ſet aſide nonſuits 
where the juſtice of the caſe requires it; ſo have 
they relaxed with reſpect to defendant, by corlidering 
him in court to many purpoſes, though judgment has 
been by default. Barnay v. Tubb, 2 H. Blac. 356. 


. 


Gy * 


| By the praCtice of the courts there are certain ſtated In what caſes 
W times in which the defendant muſt proceed by pleading, r by 
1 n . default may be 

rejoining, or the like, according as the ſtage of the cauſe fgned. 
may be, and which if he neglects to do, plaintiff may 
W vail himſelf of the default and ſign judgment; the caſes 
therefore in which plaintiff is entitled to judgmentbyde- 
fault are as numerous and variousas the defaultsof which 
the defendant may be guilty. To know whether plaintiff 
is juſtified in ſigning judgment by default, refer to ſuch 
| chapter and ſection of the former or preſent volume as 


, WW treats of that part of the proceedings (whether pleading, 
Nor rejoining, or the like) in which it is conceived 
* defendant has been guilty of any laches, and on 


account of Which plaintiff thinks himſelf entitled to 
ſign judgment. 


But there is one rule of court made ſince the publi- Not allowed ſor 
cation of the firſt volume that affects the preſent ſubject, ee eee 
which orders, „That no judgment ſhall be ſigned er. 
for non-payment of iſſue money, but that the iſſue mo- 

ney ſhall remain to be taxed as part of the coſts in the 

cauſe; this is the rule. in all the courts. R. Hil. 35 G. 3. 

6 D. & E. 218. So that the practice, as laid down in 

vol. I. ch. 9. ſec. 1. B. upon this point, and the caſes 

relating thereto, are now obſolete. 


If judgment by default be irregularly ſigned, courton When judg- 
motion will ſet it aſide; but defendant mult be cautious 8 
A x : EG . will be lect alice 
apply in time, and not do any thing which may be, ircegularity. 
onſtrucd into a waiver of the irregularity. 
In 
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In general it is ſaid that this application muſt be made 
two days before inquiry executed, and if the irregula- 
rity be in the notice ſubſcribed to proceſs, it muſt be 
made before judgment ſigned. Grimes v Cleaver, 
Bar. 255. 


When defeng. But perhaps the beſt rule may be to apply in the firſt 
ant ſbould ap- inſtance, and ſo uſe all diligence to get the error recti- 
ply to the court. fied by the court. 


= - 
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In a joint action, judgment by default, one of the de- 
fendants had no notice of writ or declaration; after in- 
quiry executed on motion to ſet aſide proceedings, it 
was urged it came too late, but per Cur. the judgment 
can never be good as to him that was not ſerved, and as 
the judgment is joint, it muſt be ſet aſide as againſt all 
the defendants. Coulſon v. Turnbull and others, Prac. 
Reg. 237. Bar. 246. 
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When on pay- But if judgment by default be regularly ſigned, court 
ment of coſts, will, any time before inquiry executed, ſet it aſide upon 
3 no Tt terms, on defendant's paying the coſts and pleading iffu- 
* ably to ſuch action int r. Cavil v. Burneford and 
others, Burr. 568. and if required, taking ſhort notice 
of trial, Matthews v. Stone, Bar. 242, or bringing the 
money into court, &c. Welland v. Rock, Bar. 243. 


But this is only where defendant pleads to the merits, 
not to give him the advantage of any nicety or informa- 


lity in pleading, by letting him in on a demurrer. 
Forbes v. Ld. Middleton, Str. 1242. 


Or upon the plea of the ſtatute of limitation. Willi 
v. Arterton, 1 Blac. 35. 


Or where it contains ſpecial matter that is queſtion- 
able, and deſigned to draw plaintiff to demur. Mood v. 
Cleveland, Sal. 518. 

It is ſaid ſuch regular judgment will only be ſet aſide 
on payment of coſts when plaintiff has not loſt a trial. 
Siſted v. Lee, Sal. 402. 

But held otherwiſe in Prudboc v. Armſtrong, Bar. 256. 


B. Of 
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B. Of the Writ of Inquiry. B 


_— 


(B. 1.) When Writ of Inquiry is requiſite. 


When judgment is obtained by default, if the action Its nature. 

de in debt, covenant, or the like, ¶ Thelliſſon v. Fletcher, Judgment by 
Joug. 315.) to recover. any fixed ſpecified ſum, and default, final or 
here is no occaſion for the interference of a jury to aſ- interlocutory. 
We crtain the amount of plaintiff's demand, it is then a 

/ judgment, and plaintiff may proceed immediately 

o get his coſts taxed, and fue out execution as before 

lirected, p. 11. But if the action be in aſſumpſit, or 

aſe, or covenant, or the like, to recover any unliqui- 

lated debt, or uncertain damages for any injury ſuſ- 

ained, it is then called interlocutory * 2 it 

eing neceſſary, before ſuch judgment can be finally en- 

ered up, to take ſome further ſtep in order to get ſuch 

ebt or damages liquidated and aſſeſſed; this is done by 

uing out a writ of inquiry directed to the ſheriff, who 


irt 

on ummons a jury for that purpoſe. See ante, p. 9, 10. 

u- . . 5 = . 

ad But a writ of inquiry is a mere inqueſt of office to In what cafes 


form the conſcience of the court, who, if they pleaſe, 3 2 
ay themſelves aſſeſs the damages. Bruce v. Rawlins, . 
Wil. 61. Doug. 316, 7. 


Thus of late years, in certain caſes, they have aſ- 
ſled damages which were formerly aſſeſſed by a jury 
n writ of inquiry. | 


In actions on bills of exchange and promiſſory notes, When in action: 
ie courts now allow the plaintiff, after judgment by wy bis of er- 
efault, to refer it to the maſter or prothonotary to 8e, Ke. 
mpute what is due for principal and intereſt; it is a 

le to ſhew cauſe, but is granted of courſe in all or- 

inary caſes. Raſbleigb v. Salmon, 1. II. Blac. 252. 

Indrews v. Blake, Ib. 5 29. Longman v. Fenn, Ib. 541. 

epherd v. Carter, 4 D. & E. 275. 


If, however, there be any particular circumſtances in 
e Caſe, or any thing that renders the calculation of 
hat may be due uncertain, this rule will not be granted; 
if the bill of exchange be for ſo much //1cign money, 

| the 
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the value of forcign money being uncertain. Maunſcl 
v. Ld. Maſſarene, 5 D. & E. 87. 


The courts are cautious not to extend this practice 
too far, and refuſed the rules after judgment by default, 
in an action of aſſumꝑſit on a foreign judgment. Miu 
v. Ld. Maſſurene, 4 D. & E. 493. | 


Of the writ of Although at preſent we are treating of the writ of 
inquiry when inquiry in caſes of judgment by default, yet it may be 
— proper to obſerve, that writs of inquiry ſometimes 
damages at the iſſue even after trial and verdict, where the jury have 


trial, omitted to aſſeſs the damages of plaintiff. 


In caſes of de- If upon the trial there is a demurrer to evidence, and 

murrer upon the parties join in demurrer, the jury may either at the 

erience. time aſſeſs damages conditionally, in caſe plaintiff has 
judgment on the demurrer, or they may be diſcharged, 
(which is the uſual way,) and after the demurrer is de- 
termined plaintiff may have a writ of inquiry to aſſeſs 
the damages. Darroſe v. Newbo!t, Cro. Car. 143. 


When the in- In many caſcs acts of parliament direct the jury to 
quiry of dama- aſſeſs damages, and applications have been frequently 
ges is ordered made for writs of inquiry to ſupply their omiſſion: 
„ge dag the granting of which depends upon the nature of the 
jury have omit- jury's inquiry and upon the words of the particular 
ted to aſieſs ſtatute. If the jury are to inquire of damages as part 
them. of their charge; that is, if from the nature of the iſſue 
damages are conſequent and dependant upon it, then 

no Writ of inquiry can go to ſupply their omiſſion of 

aſſeſſing damages at the trial; becauſe in caſe they had 

found exceſſive damages, an attaint would lie againſt 

them, and therefore, if a writ of inquiry were allowed, 

the party might be deprived of his remedy by attaint; 

Itow ſuch ſia- but where the damages are merely collateral, and not 
tutes to be con- Put in charge to the jury, and they are only to inquire 
ſtcued. thereof as an inqueſt of office, then their omiſſion ſo 
to do way be ſupplied by a writ of inquiry, becauſe, 

inſuch cafe, had they inquired thereof at the trial, and 

found exceſſive damages, no attaint would lie, and there- 

ſore the party loſes no beneſit, for no attaint lies on an 

inqueſt of office; this ſeems to be one leading diſtine- 

ion which pervades all the caſes on this point. See 

Kynaſicn v. the Mayor of Shreaw/bury, Caf, Tem. Id. 

| SN Hard. 
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Hard. 295. Valentine & Fawcett, B. 138. Erihon v. 
Le Maitre, 2 Wil. 368. Bennet v. Hart, Say. 214. 
Cheyney's Caſe, 10 Co. 118. Herbert v. Waters, Sal. 
205. 


The other diſtinction ariſes from the particular words 
of the ſtatutes, for although the damages may be a col- 
lateral matter of inquiry, yet if the ſtatute refiralia ſuch 
inquiry to any particular jury, no writ of inquiry can 
ſupply their omiſſion ; ſuch is the 17 C. 2. c. 7. con- 
cerning diſtreſſes for rent, where the ſame jury returned 
to try the iſſue, muſt inquire of the arrears of rent, &c. 
Herbert v. Waters, Sal. 205. Whereas by the ſtatute 
of 43 Fliz. c. 2. ſ. 19, relating to ſuits brought againſt 
overſeers of the poor, for taking diſtreſſes for poor 
rates, it is not confined to the ſame jury, but a writ of 
inquiry is alſo given. 1b. Valentine v. Fawcett, Caf. 
Jem. Ld. Hard. 138. 2 Str. 1021. 
If defendant in pleading confeſſes any part of plain- Where defend- 
tit's charge, and denies the reſidue, and the venue is om has confeſſ- 
awarded as well to try the iflues joined as to aſſeſs ar an _—_ 
plaintiff's damages, and at the trial the verdict is only charge, how da- 
tor plaintiff on the part confeſſed, but jury neglect to mages to be aſ- 
aſſcſo damages thereon, a writ of inquiry will be aftcr- ſeſled thereon. 
wards allowed. Townſend v. Pool, Bar. 228. 


So, if the iſſue be not well joined, and a miſ=trial has Although judg- 
been had, and thereupon a motion is made in arreſt of mentbearreſted 
udgment ; yet if the defendant's plea amounts to a con- for miſ-trial or 


Icllion, though the verdict be void, the court will give . 


udgment upon his confcſſion, and grant a writ of itt- 
jury to aſcertain plaintiff's damages. Lacy v. Reynolds, 
ro. Eliz. 214. Jones v. Bedines, Carth. 370. where 


he form of the ſpecial entry on the roll in that caſe 
ny be ſeen. 


Wherever a party binds himſelf in a penalty for the How plaintiff to 
dertormance of covenants and an action is brought _— 22 

16 * \ © . . i - 
kereon, the plainciff muſt proceed according to the ſtat. {199% 9 Þ 

& O W - 1 y for non- per- 
. 3. c. 11. f. 8. which is now held to be com- formance of co- 
ullory; and therefore if defendant lets judgment go venants. 
default, N miſt ſuggeſt the breaches upon the 


il, and iflue a writ of inquiry as therein directed; 


| © jury upon this writ is by the ſtatute to be ſummoned 
Lol. II. C before 
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before the juſtice of aſſize or ni prius. Roles v. Ri. 
well, 5 D. & E. 538. Hardy v. Bern, Ib. 636. 
e eee Where there is a demurrer to part, and judgment bj 
judgmentbyde- default as to reſidue, plaintiff may either proceed with 


fault, 1 an demurrer firſt, or may ſue out his writ of inquiry, an 
iſſue on ſuch 


judgment. 


— 


S 
— 


— 
— N 


aſſeſs contingent damages in caſe judgment ſhould be 
for him on the demurrer; but if there is an iſſue off 
fact, as uon aſſumpſit to the whole, and alſo another ple: 
of non afſumpſit infra ſex annos, to which an original i; 
replied and iſſue on nul tiel record thereon found fur 
plaintiff, he cannot execute inquiry thereon till he ha 


tried the firſt iſſue of non aſſumpſit. Prior v. Iſley, Bar 
229. 
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Or iſſues inlaw So, if there be a demurrer to one count, and an iſſy 

and fc. on the other, plaintiff may carry down the iſſue to tri 
firſt, and ſue out a venire tau to try the iſſue quam to 
inquire of the damages on demurrer, and in that caſ: 
the jury gives contingent damages, or he may waive th: 
ifſues in fact and take out inquiry upon judgment whe: 
obtained on demurrer, but in entering final judgment 
muſt enter a non pres on the roll as to the iſſues in fad 
or it will be error. Fleming v. Langton, Str. 5 32. 


— . 


But if in the firſt cafe, on trial of the 7" plainti 


be nonſuited, no contingent damages ſhall be aſſeſſel 
Snow v. Como, Ib. 507. 


Or ſome de- So, if in a joint action of treſpaſs, three plead, a 


fendants plead three let judgment go, the venire may iflue tam ad tr 
and others 


ſuffer judy. audi quam ad inquirengum, and the ſame jury at! 
— N trial will aſſeſs the damages againſt the defaulters, a 
this though the three who pleaded ſhould be acquitte 


Jones v. Harris, Str. 1108. For further obſervatio! 
on this head, fee vol. I. ch. 8. C. 


(B. 2.) Of the Notice of Inquiry. 


What notice Tf the venue be in London or Middleſex, and defer: 


neceſſary. ant lives within 40 miles of London, eight days, but 


he lives above 49 miles from London, fourteen days! 
tice, excluſive, muſt be given. | | 


3:c.1.] JUDGMENT BY DEFAULT. me 


2 In all caſes where the writ is executed in the country, 
eight days notice, excluſive, is fufficient, Mich. 1654. 
Ailtourn v. Stephenſon, 1 Barn. 110. for the ſtatute 14 

by Geo. 2. c. 17. which requires ten days notice of trial at 

ith the aſſizes, does not extend to notices of inquiry. 
and Tidd, 320. | 

be 

> of Where no proceedings have been had for a year there 

plez muſt be a term's notice, the ſame as in caſes of notice 

al i; of trial. Payton v. Burdus, Str. 1100. See ante vol. I. 

ch. 9. ſec. 2. 

| ha a 

Bar, Two days notice is ſufficient when ſhort notice only is 
required. Butler v. Fohnſon, Bar. 301. 

iſſu⸗ The following rules will ſhew how anxious the courts 

trid have been to expedite juſtice and prevent delay : 


Whereas by a rule of this court made in Trinity term Rules of court 
in the ſecond year of the reign of his majeſty king #* © _—_— 
George, it was ordered; “ That in all caſes where the ſuch notice is to 
« plaintiff concludes ad patriam, the defendant's attor- be reckoned, 
* ney or clerk in court ſhall be bound to accept of 
« notice of trial upon the back of the pleading, whe- 
ther the ſame be delivered to the defendant's attorney 
« or agent, or left in the proper office where the ſame 
may be left by the courſe of the court. And ſuch 
notice of trial fo given or left as aforeſaid, ſhall be 
« as good and effectual as if iſſue. had been actually 
joined,” 


“And whereas it appears that notwithſtanding the 
ſaid rule, the plaintiſls in divers actions and ſuits com- 
* menced in this court are delayed, for that the de- 
vatiot *« fendant's attornies are not obliged to take the like 
notice of executing writs of inquiry z” 


0 therefore hereby ordered, That in every cauſe here plaintitß- 
where the plaintiff concludes ad patriam, and yiveth no- concludes to 
tice of trial upon the back of his pleading puriuant to the country and 


defer the ſaid rule, if the defendant doth not join iſſue on 2 _ 
: 5 : glects to join 
8, but ſuch pleading, before the rule be out, that in every ſuch jque. 


caſe after judgment obtained, the defendant's attorney 
ſhall be obliged to accept notice of executing a writ of 
ES inquiry, 


days ! 
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inquiry, from the time that notice of trial was given 
on the back of ſuch pleading as aboveſaid. | 


R. Hil. Term. 6 Geo. 1. 1719. 


«© And whereas the above rules have by experience 
te been found to be of great uſe and advantage to plain- 
cc tiffs for the more ſpeedy recovery of their juſt debts; 
© but no proviſion being made in caſes where defend- 
& ants demur to the plaintiff's declaration, and by that 
«© means give great delays to plaintiffs, becauſe by the 
ce ſaid rules, defendants are not obliged till after judg- 
% ment obtained to accept of notice of executing a 
« writ of inquiry ;” 


Where defeng. It is therefore now ordered by this court, that in all 
ant demurs to Caſes where the defendant demurs to the plaintiff's de- 


declaration, 


claration, the defendant's attorney, or clerk in court, 
{ball be obliged to &cept of notice of executing the 


- writ of inquiry on the back of ſuch joinder in demurrer. 


Or pleads a di- And in caſe where the defendant pleads ſuch a dilatory 


latory plea to 
which plaintiff 


demurs. 


Where defend- 
ant ſtrikes out 
ſimiliter and 


plea that the plaintiff 1s obliged to demur to, that in 
ſuch a caſe, the defendant's attorney, or clerk in court, 
ſhall be obliged to accept of notice of executing a writ 
of inquiry on the back of ſuch demurrer. 


R. Trin. Term, 10 Geo. 1. 1724. 


« Whcreas great delays often happen to plaintiſſs 
“in their ſuits in this court by reaſon of demurrers in 
„% law by the defendant's attorney, after the plaintiff 
e hath tendered the iſſue to be tried by the country up- 
« on the plea of the ſaid defendant pleaded, and hath 
* delivered paper books with notice of trial according 
© to the courſe of this court, ſo that after judgment 
obtained by the plaintiff upon ſuch demurrer in law, 
there is not ſuſhcient time to give notice of executing 
a writ of inquiry of damages within that term in 


which the judgment ſhall be ſo obtained ;” 


Therefore it is ordered for the future, that in every 
caſe where the plaintiff ſhall conclude to the country 
upon the defendant's plea, and ſhall give notice of trial 
of the iſſue upon the paper book as aforeſaid; and 

| thereupon 


Ma AkS As om ooo 


ny 


— — 
- 


. hs 


Sec 1.1 JUDGMENT BY DEFAULT. 21 


thereupon the defendant, to hinder the trial of the iſſue, demurs to re- 
ſhall demur in law to they replication or plea of the Plication. 
plaintiff, and the plaintiff ſhall join in ſuch demurrer, 


and thereupon ſhall obtain judgment; the attorney for 


the defendant ſhall be obliged to accept of notice of ex- 
ecuting a writ of inquiry of damages from the time of 
notice of trial given upon the paper book as afore- 


R. Hil. Term. 8 Geo. 1. 1721. 


laid. 


Where iſſue is joined upon any ſpecial pleading, and Or returns pa- 
0 R : per book with 

the paper book is made up and delivered with notice of gemurrer. hav- 
trial, if the defendant return the book with a demurrer, ing A cut 
having ſtruck out the pleadings ſubſequent to that to any other plead- 
which he demurs, and judgment be given for the plain- '"85 
tiff upon the demurrer, he may by the above rule exe- 
cute his inquiry, giving only ſo many days notice there- 
of, (i. e. of the hour and place of executing it,) as would 
have been ſufficient, had ſuch notice been given when 


the paper book was delivered with notice of trial. 


Notice of executing inquiry ſhould be in writing, and How it ſhould 
drawn with a ſufficient degree of certainty : iſt, As to ION _ 
the time when it is to be executed. 1 . 


Some hour ſhould be mentioned. Gutten v. Hall, What certainty 
1 Barn. 139. as to time of 


executing in- 
Or it will be bad though defendant ſaid he would ark 
make no defence, Lang/laff v. Lamb, Bar. 293, 


The notice ſhould expreſs that the writ will be exe- 


cuted between two certain hours. Arnold v. Squire, 
"a 
NY. 181. 


If beyond that time, as between 10 and 2, held irre- 
gular. Fofter v. Smales, Bar, 295. Robinſon v. Philips, 
46. 296. Le Marque v. Newman, Com. 551, 


Notice to execute inquiry by 10 o'clock, held bad. 
Jem v. Fowwen, Str. 1142. 


90 at 10, or as ſoon after as ſheriff can attend. 
Maunaford v. Holman, Bar. 295. 


C-3 Though 
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Though a notice to execute writ at 11 was held re- 
gular, as it appeared to be executed before 12. Loaf? 
v. Denny, Bar. 302. 


How that time But when notice is given for the execution of a writ of 
8 achered inquiry within a certain time, it is never underſtogd 
; that the time is to be ſcrupulouſly adhered to. The ſheriff 
may have prior buſineſs that may laſt beyond the hour, 
If defendant's attorney therefore leave the place in we— 
diately after the hour is paſſed, it will be deemed a trick, 
and though inquiry ſhould be afterwards executec it 
will he held regular. In one cafe court ſaid the party 
ſhouid have ſtaid an hour after the time mentioned ior 
executing it. Anon. 2 Barn. 214. Wilkams v. Frith, 
Doug. 198. | 


But the party is expected to attend punctually at the 
time, for if he be too late and writ be executed, it is 
his own laches, and cannot be cured, unleſs it is mani- 
feſt ſheriff began to execute it before the time. Beet- 
knife v. Sir Herbert Packington, 1 Barn. 233. 


What certainty 2d, The notice ſhould be certain as to place of 
as to place of executing inquiry. 

executing | | | 
OOTY” The fign of the houſe ſhould be mentioned, Arnold. 
v. Squire, Say. 181, and the ſtreet; and if more 
ſtreets of that name than one, it ſhould be particula- 
rized. Le Marque v. Newman, Com. 551, and the 
county. Lower v. Smith, Bar. 300. Even where the 
notice was to execute writ at ſheriff's office in North- 
ampton, it was held ill; no fign or particular houſe 
being mentioned. Com. 551. Bar. 297. So at Weſt- 
minſter, generally, held bad. Kinch v. Haſine, Prac, 


Reg. 447- 


What — zd, The notice ſhould be correct alſo as to the names 

as to the names of + ies. 5 6 

— he parties. Naſb v. Harrew, Bar, 310. 

Certainty as to If the inquiry is to be executed before a judge, the 

time not neceſ· notice expreſſes no time, but is general for the ſittings 

fary if writ to or the aſſizes, as the caſe may be; the day and hour is 

be executed be- ; x os . 

fore a judge. left to the judge's diſcretion, * 
u 
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Rule to execute inquiry before a judge, was made 
abſolute the laſt day of term, though rule % had only 
been ſerved on that day. 


In this caſe, notice had been previouſly given to exe- Of ſuch notice 
cute writ before the ſheriff, afterwards freſh notice was —— —_— 
ſerved to execute it before the judge; there were not eight þefore the ſhe- 
days between the freſh notice and time of executing it, riff. 
but it was held well; for as it was not executed till 
after the time for executing it before the ſheriff had 
elapſed, party could not be damnified. Perry v. Cor- 
tiſzes, 2 Barn. 122. 


If plaintiff appears for defendant and figns judgment How notice to 
for want of a plea,' he may give notice of executing in- de ſerved, and 
quiry to defendant himſelf, or leave the ſame at his laſt “n — 
place of abode; but if defendant has appeared by at- 
torney, notice to defendant himſelf is bad; it muſt be 
lerved on his attorney or his agent. Meſely v. Sanford, 

Bar. 311. and ſo in general where the attorney or agent 
is known. Higgins v. Stewart, Prac. Reg. 276. 


Notice of executing inquiry in a country cauſe may Whento the 
either be given to the agent in town or the attorney in party,and when 
the country. Smith v. Lacock, Bar. 3089. Taſhburn to the attorney. 
v. Ha velact, Ib. 306. 


In a joint action notice ſnould be given to both de- 
fendants. Kingdom v. Herne and another, Prac. Reg. 443. 


Notice of executing inquiry may be continued and Of continuing 
countermanded in the ſame way and ſubject to the ſame 324 counter- 


: , . manding the 
rules as notices of trial, for which, fee vol. I. ch. 9. nig. 
ſec. 5 0 | 


Notice of continuance muſt he ſerved two days be- 
fore execution of writ, and can only be once continued. 
Price v. Bambridge, Bar. 297. 


Notice of countermand muſt be fx days, if a country 
cauſe, or if a town one and defendant lives above 40 
miles from London; but otherwiſe, 2709 days. 
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(B. 3.) Of the Execution of Inquiry, &c. 

Of the execu= Due notice having been given, and the writ of in- 
_— 2 du. quiry engroſſed and prepared as directed ante p. 10. it 
eee e ſhould be left at the ſheriff's office the day be'ore che 
notice. execution; ſuch witneſſes as are required, if unwillin 
to attend, may be compelled by a ſubpuena, which ſhould 

be procured for that purpoſe, and it either party wiſkes 


to attend by counſel, notice thereof ſhould be given, or 
it will not be allowed in coſts. 


Where and by Tt ſhould be executed in the ſame county where the 
whom to be er- venue is laid. 
ecuted. | 


Sheriffs or under-ſheriffs ought to execute writs of in- 
quiry, and if the latter appoint deputies for that purpoſe 


they will be liable to an attachment. Wallace v. Hues, 
Bar. 231. 


Unleſs ſuch deputy be appointed by deputation under 


the ſeal of the ſheriff's office, Davis v. Skylling, 
Bar. 232. 

But where the writ was directed to the coroners of 
N. and they verbally appointed a perſon to execute it 
the appointment was held no authority, but court re- 
fuſed to ſet aſide inquiſition becauſe defendant attended 
execution. Dixon v. Goodman, Bar. 413. 


An inquiſition taken before two under-ſheriffs extra- 
ordinary held bad, the ſheriff can only appoint one. 
Denny v. Trapnell, 2 Wil. 378. 


If the ſworn under-ſheriff live in the ſame town, it 
ought to be executed before him. 16. 


1 It ſhould be executed before a proper jury. 
jury. 

The jurymen were debtors taken out of priſon, and 
though the party attended, inquiſition was ſet aſide and 
conduct of ſheriff reprimanded ; but there is no objec- 


tion to their being javelin men. Stainton v. Beadle, 
4 D. & E. 473- | 


Inquiſition 
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Inquiſition fet aſide becauſe the jury was returned by 
the attorney for plaintiff. Baylis v. Lucas, Cow. 112. 


Inquiry executed before fourteen jurors inſtead of 
twelve, held good; for it is but an inqueſt of office 
whereon no attaint lies. Chefler v. Crawley, Str. 1159. 


Sometimes the writ is executed before a judge, in How, if before 
which caſe he is only an aſſiſtant to the ſheriff, and has a judge. 

no judicial power; and if the parties come to an agree- 

ment there, the way to make it effectual is to bring it to 

him to ſign, and afterwards move the court to have 

it made a rule of court. 12 Mod. 610. 


ES. >>©O. A tt Fo 


Writ of inquiry may be executed on the return day. On what day. 
Dyke v. Blackjion, Ld. Ray. 1449. 


But not on a Sunday. Hoyle v. Ld. Ceruwaliis, 
Str. 387. 


And if return-day be on Sunday, it is too late to ex- 
cute it the day after. Stanton v. Winch, Caf. Prac. 
C. B. 85. 


When a defendant ſuffers judgment to go by default, What evidence 
he admits the cauſe of action. Wherever the demand is ſhould be given. 
incertain, as for money had and received, goods ſold, or 

lie like, the plaintiff mult prove the debt before the 

ury; bat where the amount appears on the face of the Of producing 
ecord, as upon promiſſory notes, bills of exchange, or bills, notes, &c. 
he like, the defendant admits that he is liable to that 

amount; the note or bi'l therefore need not be proved, 

ut they ought to be produced on executing writ to ſee 


ether or not any part has been paid. Green v. Hearne, 
D. & E. 302. | 


In calculating intereſt or damages in general the jury of calculating 
hould only allow up to the time of bringing the action, intereſt and da- 
ot of executing the wit. Holdeſs v. Cornwall, 1 Barn. mages. 


wy J. Baker v. Bache, Ld. Ray 1382. 


41 Though Holt C. J. in action of covenant for not re- 
, airing, held that caſe not to come within the rule, and 
hat Jury did right in finding damages for the premiſes 
; having 


tion 
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| having become worſe ſince the action. Shortridge v. 
 Lamplugh, Ld. Ray. 803. 


What damages The jury muſt find ſome damages for plaintiff, but 

ſhould be found. even if they find for defendant, plaintiff if he moves to 
ſet it aſide muſt pay coſts. Daniel v. Packhurſt, 2 Barn. 
215. 223. | 
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Though the damages be ſmall, the inquiſition may 
ſtand, and in general the court will not interfere on 
behalf of plaintiff, except it be obviouſly unjuſt, or 
the jury or ſheriff miſtook in point of law. Hayward v. 
Newton, Str. 940. Woodford v. Bades, Str. 425. Bur- 
ges v. Nightingale, Bar. 230. Budicome v. Jones, 1 Barn, 
107. Tutton v. Andrews, Bar. 448. 
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Eſpecially if it be an action for a tort. Mauricet v. 
Brecknoch, Ib. 509. 


If the damages be exceſhve, defendant may move the 
eourt to ſet aſide inquiſition; but it ſhould be a ſtrong 
caſe for court to interpoſe. Bruce v. Rawlins, 3 Wil. 
G1. Tate v. Swain, Bar. 233. ; 


If damages exceed the ſum Jaid in declaration and 
judgment be entered accordingly, it will be error. 
Chevely v. Morris, Black. 1300. Bater v. Bache, 1d. 
Ray. 1382. 


But plaintiff may enter a remittitur for ſurplus and 
cure the deſect. Srrawn v. Fletcher, 2 Barn. 344. 


Of werf 2. If the ſheriff on execution of writ admits improper 
mitting impro- evidence, the court will ſet aſide inquiſition. Tutton v. 
per evidence, Andrews, Bar. 448. 


Or if plaintiff produces no evidence and yet jury 
gives damages. Hill. v. Martin, 1 Barn. 33. Ellis 
Wall, Bar. 234. 


Of the jury ſe- Where two or more defendants ſuffer judgment b. 

vering the da- default in an action of treſpaſs, the jury cannot ſever 

aas, joint the damages and find ſo much againſt one and ſo much 
Ol againſt the other. Orn/low v. Orchard, Str. 422. 
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But if one demurs and the other ſuffers | judgment, 
lamages may be ſevered becauſe they have ſevered in 
heir plea, Chapman v. Houſe and others, Str. 1140. 


Execution of writ of inquiry may be adjourned after Execution of 
t is entered upon; and it is the duty of the ſheriff in writ may be 
articular cafes to adjourn, as where any material wit- hourned. 
cſs on part of plaintiff is unexpeCtedly abſent, or where 

ny witneſs obſtinately refuſes to give evidence, or 

plaintiſf is taken by ſurpriſe with any new defence to 

eſſen his demand. Coleman v. Mawbey, Str. 853. 

larkham v. Middleton, Ib. 1259. Mauricet v. Brecknock, 

5. 509. Hall v. Stone, P. 5 15. 


But in ſuch caſes of adjournment, plaintiff ought to 
day the colts. 


If a writ of inquiry be altered and re-ſealed before of altering vrit 
he return thereof, and before it has been made uſe of, of inquiry be- 
nd afterwards executed according to due notice, ſuch fore execution. 
iteration ſhall not vitiate it. Langley v. Bothwright, 

Bar. 232. 


If the writ of inquiry be not executed purſuant to of gefendant's 
otice, the defendant 1s entitled to his colts in both coſts if inquiry 
ourts, in the ſame way as he is, if plaintiff does not dot executed. 
procced to trial according to notice. Sutton v. Bryan, 

L. B. Str. 728, Kettle v. Bromſall, C. B. Bar. 230. 

nd The writ of inquiry muſt be returnable as the origi- ot the return 
al proceedings are, whether on a general return day, of vrit of in- 
dr a day certain; but ſhould it be made otherwiſe, it is d. 

ot an irregularity, but error, ſo. that no advantage can 
de taken thereof, by motion to ſet aſide the inquiſition. 
Elmeg v. Tomlinſon, Bar. 230. 


And even this error is now helped by the ſtatute of 
rolails, as it is only held to be a miſcontinuance. 
upland v. Frinlow, Say. 245. 


So, the want of a writ of inquiry after judgment by 
bclault, is aided by the 4 & 5 Ann. c. 16. and not error. 
es v. Pitt, Ld. Ray. 1397- 


If 
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Of ſuing out a If a ſecond writ of inquiry iſſue pending the firſt, and 


ſecond urit. before it is returned and quathed, inquiſition thereoy 


will be ſet aſide as irregular. Bunting v. Teiſdail, 
Bar. 231. 


C. C. Of ſetting aſide Inquiſition, arreſting Jud. 
ment, and amending the Proceedings. 


What to he On the _y of the return of inquiry, the plaintif 


done on the re- gives a rule for judgment with the clerk of the rules; 


turn of writ. it expires in four days; Sunday or any holiday on which 
the court does not fit is not reckoned. Imp. K. B. 404, 


ot movingin Within theſe four days defendant may move to ſe 
arreſt of judg- aſide the inquiſition for any irregularity, whether it he 


ment or to ſet in the writ itſelf, or the notice, or the execution of writ, 


aſide inquiſi- 


RE or the like; but it is to be obſerved, that the courts wil 


not countenance frivoloas objections, that they are anx- 
ious to expcdite the tubſtantil juſtice of the caſe, and 
always lean againſt motions made only for delay. 


When to be Motions therefore to ſet aſide the proceedings ſhoull| 


mov ed. be made in the firſt inſtance, as ſoon as the partic 
are aware of the irregularity and can apply to the court; 
and if by their ſubſequent conduct they have done 
any thing that can be conſtrued as a waiver of the irt. 
gularity, it cures it. 


How defect Thus any defect in the notice or the like, will be 
cured by party cured by the party or his attorney attending the eteci- 
attending. tion of inquiry. Yate v. Swaine, Bar, 233. 


So, if there be any error on the declaration, if defend- 
ant means to move in arreſt of judgment, he muſt not at 


tend execution of inquiry, but muſt rely on the defet, 


and move the court that interlocutory judgment b 
forthwith entered upon the record agreeable to declars- 
tion delivered, and the roll be brought in to the prope! 
office, and that defendant may have four days to more 
in arreſt of judgment after the roll is brought in. Free/a"! 
v. Hunt, 2 Wil. 380. 


Allapplications Not only the motion in arreſt of judgment, or t! 


muſt be made ſet aſide inquiſition, muſt be made within the four day 


within 4 days. above: 
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bove- mentioned, but alſo any application which defend- 
ant has to make to the court muſt be made within that 
1eriod. * 


'Thus it is too late afterwards to move to enter a ſug- 
reſtion on the record, to ſave plaintiff coſts or the like. 
arney v. Tubb, 2 H. Blac. 356. . 


Writ of inquiry executed on the 5th, final judgment When plaintif 
ay be entered the gth; and per Buller J. even if may fign final 
he writ of inquiry be executed on the laſt day of the judgment. 
erm, plaintiff has a right to ſign his judgment as of 

hat term. 46. 356. 


A writ of inquiry is amendable, for there is the roll of amending 


dy which it may be amended. God, 78. writ of inquiry 
or the proceed- 


| The writ ſhould purſue the declaration; but if any va- 15 


iance, court will give leave to amend by the record 
Wn payment of coſts. Conden v. Coubter, Caf. Tem. 
lard, 314. 


un One of two plaintiffs died before interlocutory judg- 
50 ent, but the ſuit went on to execution in the name of 
ty oth; after this, and after a motion to ſet aſide pro- 


cedings for irregularity, the court permitted plaintiff to 
gpelt on the roll, the death of the deceaſed plaintiff, 
nd to amend the ca. ſa. without paying coſts. Newn- 
am v. Law, 5 D. & E. 577. 


50, rule granted to ſtrike out one of defendants name 
nd make the writ tally with inquiſition. {ngham v. 
þwell and another, Bar. 15. 


end- ; | 
I jude ment by default the plaintiff is to make up the 
folt hole record, but if error is broyght for a ſlip in not 


akxing proper entries for the defendant, judgment ſhall 


ac WP) till application to amend be made below. French 
1006 Cornelys, Blac. 47 
move 


Where writ of inquiry was executed and no judg- 
zent entered up, and the writ was afterwards loſt, a 
:w writ and inquiſition was ordered upon motion to 
| made out according to the ſheriſt's notes, and coſts 

be indorſed by the maſter, as appeared to have been 
| before 
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before taxed by the commitment book. Bean v. Elin, 
Str. 1077. | 


4 


tg 


How to proceed The bankruptcy of plaintiff does not abate the ſuit; 
if plaintiff in if plaintiff therefore becomes a bankrupt, writ of inquir 
1 may be awarded and executed, and final judgment cn. 
rupt. tered up, and execution ſued out in his own name with. 

out any ſcire facias by the aſſignees. Bibbint v. Mantel, 


2 Wil. 358. 372. Waugh v. Auſten, 3 D. & E. 437. 


In what cafes Although letting judgment go by default, is, general; 
plaintiff cannot ſpeaking, a confeſſion of the action, yet in ſome caſes iſ 
have final judg- 't ff. { . d 1 
ment againſt Where a defendant ſuffers ſuch judgment, and damage, 
defendants who are found againſt him upon execution of inquiry, the 
have ſuffered. plaintiff cannot have execution for ſuch damages, bu 


judgment will be arreſted. 


In joint actions. 


Thus, in all joint actions againſt two or more de. 
fendants, where one pleads and the other lets judgmen 
go by default; if ſuch plea goes to the whole cauſe of 
complaint, and be found upon trial for defendant, an! 
the nature of the action be ſuch, that the juſtificatio: 
of the one defendant neceſſarily takes away plaintiff 
cauſe of action againſt the other; plaintiff ſhall ns 


reap any benefit from his interlocutory judgment again 
ſuch other defendant. 


Difference be- This is the caſe in all joint actions againſt defendant 
tween joint upon any contract, as aſſumpſit, debt, covenant, and ti 
actions, on con like, where the demand is joint, and one cannot b 
tract and tort. . . . 
convicted without the other; but not ſo in actions ups 
a tort, as treſpaſs, or the like, for there one defendat 
may be guilty and the other not; but even in treſpals 
if the juſtification of defendant be of a nature neceſſ 
rily to deſtroy plaintiff's cauſe of action againſt all, n 
judgment can be againſt the other defendant though |: 


is found guilty. Biggs v. Benger and another, 1: 
Ray. 1372. 


Of diſcontinu After verdiQ on writ of inquiry, as after verdict up" 
ing after verdit j [ye 
on inquiry. 


joined, plaintiff cannot by law diſcontinue withou: 
defendant's conſent. Stephens v. Etherict, Carth. 86. 
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SecT1on II. 


Of Judgment by Confeſſion. 


It often happens that the defendant, conſcious of its meaning. 
having no god ground of defence, confeſles the action, 
which not only faves him the additional expence of the 
further proceedings by writ of inquiry, or the like, 
which would ultimately fall upon him, but is alſo fre- 
quently an inducement to plaintiff to indulge him with 
time for payment of the debt, until which time all 
proceedings are ſtayed, the defendant agreeing to certain 
terms on his part, ſuch as not to bring a writ of error 
or file a bill in equity. 


de- 

ment 

ſe of The form of ſuch Confeſſion may be as follows : 

Ss « [ con ſeſa this action, and that the plaintiff hath ſuſtained The form there- 


damages to the amount of Fol. brſides his cofts and charges to be of in caſe, 
taxed by the maſter (if in B. R. or by prothonotary in C. B.) 


1 * and no judgment ſhall be entered up, or execution iſſued until the 
— day of next, in default of payment of the ſum of 251. Leing 


the delt in this action, together with the ſaid cofls ; and that no 
corit of error ſhall be brought, nor any bill in equity filed and 
that in caſe the plaintiff ſhall enter up his judgment in default of 
payment, he ſhall be at liberty to levy the ſaid 351. together with 
the cofts taxed, and alſo ſheriff's poundage and all other incidental 


| charges, As witneſs, Ec.” 
-ndan! | 
eſpals If it be an action of debt, then * confeſs the debt in this In debt. 
»cefh cauſe, and that the plaintiff hath ſuſtained damages to the amount 


of 18. beſides his celle and charges to be taxed (as above) and 
the delt is agreed to be paid as follows, (lating the days of pay- 
ment, } and then as above.” 


This confeſſion may be wrote in the margin of the Where to be 
declaration, or on back of inquiry, or on plain paper. . 


This confeſſion may be before the plea pleaded, it is A cognorit atti- 
then merely a confeſſion of the action, or cognovit 2 — 0 
actionem as it is called; but if made after plea 8 
pleaded, it is then a confeſſion of the action with an 


agreement 
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agreement to withdraw the plea, and is termed a cogne- 
vit aftionem relicta verificatione ; it then ſtates, I hereby 
Form thereof. conſent to withdraw the plea pleaded in this cauſe, and confeſ; 
the action, and that the plaintiff hath ſuſtained Wc. (as 


before. ) | 


If aſter demurrer, thus, I hereby conſent to withdraw 
the demurrer, and that the plaintiff take judgment for the deb! 
of declared on, beſides his damages and cofts, &c. 


How to pro- If judgment is to be entered up, ſign it on double 

ceed on a cog- half crown ſtamp, as it is final, making zncip/tur on 

— judgment paper; no occaſion for new roll; file warrant 
of attorney if not before done; tax coſts and ſue out 
execution. 


How if retraxit If confeſſion be after plea, a retraxit muſt be entered, 

neceſlary. which is done in C. B. by taking judgment paper to pro- 
thonotary z who will ſign judgment and mark retraxit 
thereon ; but in K. B. defendant's attorney {ſhould come 
in perſon before the maſte: to withdraw plea. Tidd, 307. 
Imp. C. B. 465. Ld. Ray. 345. 


OBSERVATIONS. 


Caution neceſ- When a cognovit is given upon terms, plaintiff ſhould 

fary in taking take care that it is expreſſed as part of the terms, that 

cognorvit. defendant ſhall bring no writ of error, or file any bill in 
equity; for this is not implied, but muſt be particularly 
mentioned. Wade v. Rogers, Blac. 780. 


If no terms be expreſſed, final judgment may be im- 
mediately Ggned, and execution ſued out. 


The extentand A cognovit aftionem, though after plea pleaded, is, 
operation of a ſtrictly ſpeaking, only an acknowledgment of the 
4/5. res count, but the party may confeſs more if he p'caſes. 


Thus in an action of debt againſt an executor, heplead- 
ed plene adminiſiravit; plaintiff replied aſſets; defendant, 
relicta werificatione cognovit aftionem, Judgment was en- 
tered for plaintiff, de bens teſlatorit. It was moved that 
confeſſion ſhould alfo contain he had goods ſufficient, and 
that it might be added to the entry; but court refuſed, 

| ſaying, 


Sec. II) JUDGMENT BY CONFESSION. 33 


ſaying the confeſſion naturally can extend no further 

than to the count, which is of the debt, not of the aſſets; 

yet if defendant will confeſs more he may; there are - 
entries both ways. Bird v. Culmer, Hob. 178. 


So it may be only for part of the cauſe of action, in How if only for 
which caſe plaintiff can only ſign judgment for the part ?**- 
contelled, and muſt proceed as to reſidue. 


It is clear that where a judgment by confeſſion is In what caſes 
given upon terms, if plaintiff proceed contrary to the 2 
terms expreſſed, the court will on motion interpoſe, motion. 
becauſe ſuch judgment is in effect rendered only a 
conditional judgment; but it uſed to be held that if the 
gnovit were general, and a ſubſequent and independent 
agreement was entered into between the parties, re- 
{training its operation, although plaintiff proceeded con- 
trary to ſuch agreement, the court would not interfere 
upon motion, but put the defendant to his action on the 
agreement. Anon. Sal. 400. Tidd, 308. 


But in the caſe of Hatton v. Young in C. B. Blac. 943. 
the court did take notice of ſuch ſubſequent agreement, 
and ſet aſide the judgment as being contrary to good 
faith and the plaintiff's expreſs undertaking. 


A cegnovit by the principal without notice to the bail No far it at. 


loes not diſcharge the bail. Hodgſon v. Nugent, ſects bail. 
$D.&E 277. 


It a cognovit be taken from a priſoner, it is proper for What proper 
an attorney on the part of the defendant to be preſent, _ 2 
or though in ſtrictneſs it is not within the rule of * Pinonek. 
5 Car. 2. (ſee next ſection, ) which only relates to de- 

endants in cuſtody of any ſheriff or his officer, yet the 

Ourt will interfere in fuel caſe on behalf of a priſoner. 

arkinſon v. Caines, 3 D. & E. 616. 


* OL. II. D 


The validity of The validity of a warrant of attorney depends upo! 


the warrant. 


How if given 
by an infant. 


abſolutely void; though there may be circumſtances © 
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SECTION III. 


Of Judgment on Warrant of Attorney. 


Another common way of ſettling a debt is by giving a 
bond conditioned to pay the amount thereof at a given 
time, together with a warrant of attorney, authorizing 
the perſon named therein to confeſs judgment for the 
defendant on failure of performance of ſuch condition, 


Thus a ſecurity is given to the creditor, whilſt the 
debtor avoids the expence of an aCtion, and is accom- 
modated with time for payment of the debt. 


The bond and warrant may be given at any time, e. 
ther before or after action brought. As it is in conſtant 
practice to give theſe warrants and to enter up judy-il 
ments thereon, it will be proper to conſider, 


A. The Validity of a Warrant of Attorney. 

B. Its Operation and Effect. 

C. The Time and Manner of entering u 
Judgment thereon. 


the competency of the parties giving and receiving it 
their ſituation at the time, and the conſideration fe 
which it is given. 


It muſt be given by a perſon competent in law to of 
ſuch an act. 


Thus a warrant of attorney given by an infant ! 


fraud on the part of the infant. Saunderſen v.“ Then 
1 H. Blac. 75. 


Sec, III.] 


Or by a feme covert, except ſhe lived and ated as a Þy a feme co- 
ſeme ſole, in which caſe, court refuſed to ſet the war- 
rant aſule upon motion, and put her to her writ of 
error. Anon. Salk. 400. 
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If an infant join with another in giving ſuch warrant, it by an infant 
it is void only as to the infant. Motteux v. Sir Fohn and another 
St. Aubyn, 2 Blac. 1133. perſon, 


So if a warrant of attorney be given to confeſs judg- or toa feme 
ment to a feme covert, and it be confeſſed accordingly, ert. 
itis void. Roberts v, Pierſon, 2 Wil. 3. 


The ſituation of the perſon giving it ſhould be con- The ſituation 
ſidered ; for if the party be in cuſtody at the time, the of the perſon 
following rules and cafes muſt be attended to: ** 


K. B. C. B. 


No bailif or ſheriff” 7 Meer If in cuſtody, 


ſy confeſing a judgment executed ſhall preſume to eæad or tate an attorney 


by any perſon in cuſtody of any from any perſon, being in his muſt be pre- 


the No warrant of attorney for 
OM- 

ſveriff or oiher officer {hall be of 
„ Cl any force, unleſs ſome attorney 
(tant BY for and on behalf of ſuch per- 
judy: ſm in cuſtody, and expreſsly 


named by him, be preſent to in- 
form him of the nature of ſuch 
warrant, which attorney ſhall 
ſubſcribe his name as a witneſs 
to the due ex:culion thereof. R. 
Laſ. 15 Car. 2. 


The court by degrees relaxel 
in their obſervance of this rule, 
and even held that if plaintifſ”s 
attorney <vas Freſent it was 
/uffictent. Andrews v. Ri- 
chards, 1 Barn. 242. 


s up0! 
ing It 
ion ft 


IV hereupon the folluwing rule 


w to 0 was made : 


afant ! 


; the great mconveniences ariſing 
ances 


rom holding a wvarrant of at- 
terne 10 confeſs julgment by a 


41 ny 


The court taking notice of 


eren in eullody to be good, if 


cuſtody, any warrant to ac- ſent, 
knowledge a judgment but in the 
preſence of an attorney for the 
defendant, which attorney ſhall 
then ſubſcribe his name there- 
unto, which ſaid warrant ſhall 
be produced when the ſaid judg- 
ment ſhall be acknowledged ; 
and no attorney ſhall enter or 
acknowledge, or cauſe to be en- 
tered and acknowledged, any 
judgment by colour of any war- 
rant gotten from any defendant 
being under arreſt, otherwiſe 
than as aforeſaid. R. 15 


Geo. 2. 


Every qwarrant of attornry 
for conſeſſiug a judgment in this 
court ſhall be read over by the 
perſon who is to execute the 
ſame, or by ſome other oy to 
him, before the execution thereof; 
and if judgment ſhall be entered 
up upon any ſuch warrant f al- 
lorncy rohich ſball not be ſa read 

D 2 
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any attorney, though for the op- over as aforeſaid, ſuch judy. 
poſute party, be preſent; order, ment upon mation may be ſc 
that in ſuture an attorney on be- aſide as irregular. R. 15 
half of the defendant be preſent Geo. 2. 
upon the execution of every ſuch 
warrant of attorney. R. 4 MN. B. This laſt rule is now 
Geo. 2. Str. 902. declared not ta be in force. Bul. 
ler J. ſaid it was abſurd, nor 
did prothonotary know of its 
ever having been afted upon. 
Taylor v. Parkinſon, 2 . 
Blac. 383. 
Explanation of The above rules being intended for the protection of 
the above rules priſoners, and to prevent impoſitions upon them, have 
. received a liberal conſtruction; and the courts entertain 
the ſame juriſdiction of the matter before as after the 
judgment entered upon any warrant of attorney ſo ob- 
tained, and will order ſuch warrant of attorney and all 
collateral ſecurities to be delivered up and cancelled. 
Duncan v. Thomas, Doug. 196. 


Extend only to Theſe rules only extend to perſons in cuſtody upon 

2 meſne proceſs, and not to thoſe in cuſtody upon an 

ceſs; pro- execution. The reaſon is, becauſe in the "Wha. caſe 
the debt is not liquidated, and therefore under dureſs 
he may be prevailed upon to confeſs more than is really 
due; but in the latter, it is liquidated. Fell v. Riley, 
Cow. 281. Str. 1245. 


and civilpro- Nor to perſons in cuſtody under criminal proceſs. 
cels ; Charlton v. Fletcher, 4 D. & E. 433. 


and to warrants Nor to warrants of attorney given to a third perſon, 
giventoplaintiff not the party, at whoſe ſuit he is in cuſtody, Finn v. 


himſelf ; Hutchinſon, Ld. Ray. 797. Gilman v. Hill, Cow. 142. 


Churchy v. Roſſe, 5 Mod. 144. 


and in te Nor to warrants to confeſs judgment in any other 
ſame cauſe. action except in the particular cauſe whereupon he is 
in cuſtody. Helcombe v. Wade, Bur. 1793. | 


Some excep- But theſe rules are not without exception ; for if it 
tions to the could be ſhewn that a party even in execution, had been 


rules in caſe of . p 
* * re 
bs Is ob prevailed upon to acknowledge a judgment for mo 


tody in execu- money than was really due, the court would give N 
n lic 3 


tion. 
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lief, becauſe caſes of fraud and impoſition are excep- 
tions to all rules whatever. Fell v. Riley, Cow. 281. 


And in general it is the ſafeſt way, and has the faireſt 
appearance, to have defendant's attorney preſent when a 
warrant of attorney is taken from a priſoner, though in 
execution. Parkinſon v. Caines, 3 D. & E. 618. 


A defendant lodging within the rules of the Fleet, Whatisdeemed 
at the houſe of the plaintiff, who was the officer that 8 2 
had arreſted him, and who afterwards became ſecurity 
to the warden, was deemed a priſoner within the mean- 
ing of the above rules of court, becauſe the plaintiff 
could at any time deliver him into cuſtody. Warhaker 
v. Gaſcoigne, Blac. 1297. 


As to the attorney required by the rules, it muſt be What attorney 
- mult be pre- 
a regular admitted attorney, not a clerk. Bar. 42. nt. 
Barnes v. Ward. 


And he muſt attend as attorney for the defendant. 
Ruffle v Hitchcock, Blac. 1097. 


But it need not be an attorney of the ſame court 
in which the judgment is to be entered up. Bland v. 
Packenham, Str. 530. Vilmot v. Barry, Bar, 44. 


But if defendant himſelf be an attorney, no other need 
attend. Walton v. Stanton, Bar. 37. 


The above rule of court muſt be adhered to, though Rule extends to 
the warrant of attorney to confefs judgment here be warrants given 

. . in Ireland. 
given m Ireland. Str. 1247. 


But even as to this part of the rule, there may be ex- Exceptions as 
ceptions ; for the courts will not ſuffer their rules to be e part of 
rule. 


made inſtruments of fraud. In cas of 


fraud. 
If therefore ſuch warrant be executed by defendant, 


(no attorney being preſent,) purpoſcly with a view to 


cheat plaintiff, court will not relieve, Gilman v. Hill, 
Cow. 141. 


The conſidera» 


i [ tion of the 
The next thing to be conſidered is, the conſideration warrant, 


of ſuch warrant of attorney. 


D 3 It 
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Uſurious conſi- If given upon an uſurious contract or conſideration, 
deration bad. court will on motion direct an iſſue to try the uſury, 
| and enlarge the rule to ſet aſide the judgment in the 
mean time; and if the fact be fo found, warrant of 
attorney will be vacated. Cot v. Jones, Cow. 727. 

 Machin v. Delaval, Bar. 52. 


8 eee, e ſuch warrant be obtained by fraud, court will 
N order it to be delivered up, even before judgment enter- 
ed thereon. Duncan v. Thomas, Doug. 196. 


How ſuch facts 


ſhall be tried. If the validity of the warrant of attorney be conteſted 


on the ground of forgery or the like, court will order 
an iſſue to try whether it were duly executed or not. 


Bar. 239. Gibſon v. Biſhop of Bath aud Melli. 


B. B. Of the Operation and Extent of the Warrant 
of Attorney, and of the Revocation and Coun- 
termand thereof. 


1 A judgment entered under a power of attorney, muſt 
the power. be Warranted by that power, and conſequently a gene- 
ral power only warrants a general judgment and exe- 
cution, not a ſpecial one. Buxton v. Barden, 1 D. & E. 


80. | 


Caſe of debtor Thus, where a defendant gave a warrant of attorney, 
being diſcharg- and before judgment entered thereon, was diſcharged 
— inſol- under the inſolvent act, whereby his perſon cannot be 
f taken in execution, but the execution is ſpecial againſt 
certain goods only, plaintiff cannot afterwards enter up 

judgment and ſue out ſuch ſpecial execution. 16. 


His only way ſeems to be, to move the court to plead 
the act for the defendant, and thus the ſpecial exempti- 


on is put upon the record, and the ſpecial execution may 
follow. 1b. 


Caſe of bank= A bond and warrant of attorney to confeſs judgment 

ruptcy. given by a bankrupt after his bankruptcy, (who was in 
execution for a debt due before,) is not barred by his 
certificate. . Birch v. Sharland, 1 D. & E. 715. 


If 


=_ =. aA 
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If the warrant be to confeſs judgment of a certain If warrant ſpe- 
term, judgment can be entered only of that term. _— 8 
1 Mod. 1. But if general, it may be entered within judgment. 


the time mentioned, poft C- 


If an executor confeſſes judgment, or ſuffers judg- if executor 
ment by default, he admits aſſets, and is eſtopped to ſay, MT EY Rees 
the contrary in an aCtion on ſuch judgment, ſuggeſting a 
devaſtavit. Skelton v. Hawling, 1 Wil. 258 


A warrant of one executor is not ſuſhcient to enter up 
judgment againſt the other, becauſe it would be eſtop- 
ping the other from ſaying that he is not executor; and 
being without his knowledge, it might ſubject him to 
a devaſtavit for the paying of other debts. Str. 20. 


If a bond and warrant of attorney be given, and con- 9 is 
dition of bond is not to pay the money till a certain day, f execvm® 
it ſhall operate as a ceſſet executis until that time; and 
if judgment be entered up, and execution iſſue before, 
court will ſet execution aſide, but ſuffer the judgment 
to ſtand. Anon. Caf. temp. Hard. 270. 


50, though a general warrant be given, if afterwards, How court will 
on a diſtinct paper not under ſeal, plaintiff engages not interfere if not 
to enter up judgment, or take out execution till a certain by. 
day, if he breaks his agreement, court will interfere on 
motion. Hatton v. Young, Blac. 943. 


A man after he has given a warrant to enter a judg- Of the revoca- 
ment, cannot revoke it by the courſe of the court; and tion of the war- 
though he endeavour to revoke it, yet the court of 
K. B. will give leave to plaintiff to enter the judgment. 

Ld. Ray. 850. 


But the death of the defendant who gave the warrant By death of 
is of itſelf a countermand, 1. Vent. 310; although this Atendant 
is under certain reſtrictions ; for if he dies before a year 
and a day has elapſed from the time of ſigning the 
warrant, the judgment may ſtill be entered either of the 
term in which he died, or of the preceding term if he 
died in vacation. Chancy v. Needham, Str. 1081. 

* v. Willfhire, Bar. 270. Oades v. Wwodward, 

al. 87. | 

D 1 And 


By marriage of 


the perſon gi 


ing the power. and ſhe afterwards marry before 1 any entered, it 
a 


Of the perſon 


to whom it is 


given, 
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And though he be dead Gnce, yet if court have 
granted leave to enter up judgment, they will not after. 
wards recal it. J. | 


So, the death of the plaintiff, for whoſe benefit and 
at whoſe ſuit the judgment was to be confeſſed, puts an 
end to the power, and judgment cannot afterwards be 
entered, unleſs the warrant mentions to enter judgment 
at the ſuit of him, his heirs, executors, or adminiſtra- 
tors, in which caſe executors by leave of court may 
enter judgment. Wild v. Sands, Str. 718. Cole „. 
Haden, Bar. 44. 


% $0, if a warrant of attorney be given by a feme ſole, 
is a countermand, and judgment not be entered 
againſt the huſband and wife, for that would charge 
the huſband, Anon. Sal. 117; though it ſeems as res- 
ſonable that he ſhould be charged in this caſe as for a 

bond or other debt, which he is liable for during the 
coverture, though not after. B. 


And in Show. 8g, it is ſaid; that a bill may be file 
and judgment entered againſt both. 


But if the warrant be given to a feme ſole, marriage 
1s no countermand, becauſe it is for the huſband's ad- 
vantage; Sal. 147; and judgment may be entered up in 
the names of the huſband and wife, 5 Mod. 53. Marder 


What applica- v. Lee, Burr. 1469; in which latter caſe, judgment was 


tion to the 
court nece 


C- 


held irregular for want of an application to the court for 
leave to enter it up, founded upon a proper affidavit df 
the marriage. 


C. Of entering up the Judgment on Warrant 


of Attorney. 


The warrant operates according as it is ſpecial or ge. 
neral, as obſerved ante B. p. 38: but if it be in the uſual 
form to enter up judgment of ſuch a term, or any ſub- 
ſequent term, it then falls within the rules hereafter 


mentioned. 
Judgment 


alt 


ge- 
ſual 
ſub- 
after 


nem 
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Judgment on ſuch warrant of attorney muſt be en- Whenjudgment 
tered within the year and day, after which it cannot be — — 
done without leave of the court, 6 Mod. 212. Luſbingtan chen with * 
v. Waller, 1 H. Blac. 94; for the plaintiff cannot of his of the court. 


own accord enter it as of a term when the party was alive. 


Nor will the court grant ſuch leave without an affi- Of movingthe 
davit that the debt is unpaid, and the defendant is _— ane ey 
We a 4 2 e affidavit 
living; but if it ſtates that he was alive within the „hen the party 
term in which the application is made, it is ſuf- was living, 


ficient, but not at a more diſtant period. 


Where the plaintiff was a lunatic, court held affi- 
davit good as to debt being unpaid, ſworn by the perſon 
who for the laſt three years had received the intereſt on 
the bond. Coppendall v. Sunderland, Bar. 42. 


The reafon ſeems to be this; death, generally ſpeak- 
ing, is a revocation of the power; judgment ought 
therefore to be entered up during the life of the defend- 


ant. | 


This judgment may be entered up without leave any why (ct; ap- 
time within the year; if, therefore, the party dies within plication to the 
the year, judgment will appear to be entered in his life- court necellary. 
time : for if he dies in term it will have relation to the 
firſt day of term, and if in vacation, it may be entered 
as of the preceding term; but after the expiration of 
the year, judgment muſt be entered as of that term in 
which he has leave: it is neceſſary, therefore, that it . 
ſhould appear to the court granting ſuch leave, that the OO 
defendant be alive, but if alive within the term it is ſuf- ment "4 the 
hicient, becauſe judgment entered of that term will bear firſt day of 
relation to the firſt day of the term, and though in fact the term. 
entered after the party's death it will be conſiſtent. 


Fuller v. Fflyn, 1 Barn. 357. 


Nor can any detriment accrue to purchaſers from this Purchaſers not 
practice, ſince by the ſtatute of frauds judgments hurt thereby 
with reſpe& to them refer not to the firſt day of the — — ſtatute 
term, but to the time of the actual ſigning, which is * 
marked on the roll. Gady v. Wordward, 7 Mod. 93. 


And the relation of the judgment to the firſt day of So the authority 
term is ſo material, that if on that day the party who relates to the 


firſt day of 
entered wales 
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entered up judgment appears not to have had authority 
ſo to do, though in fact at the time he ſigned and entered 


up judgment he had authority, it will be bad. Gai: 


borough Executor v. Follyard, Str. 1128. 


How if teſtator Where teſtator died on ſame day judgment was ſigned, 
died fame day but before it was figned, held good, on authority of 


judgment 
ſigned. 


Of warrant on 


Shelly's caſe and Woodward's caſe, 7 Mod. 203. Ful. 
ler v. Johnſon, Caf. Tem. Hard. 158. 


When judgment has not bern entered within a year 


poſt obit bond. and a day on a warrant of attorney given with a poſt it 


Of warrant 
given to two, 
and judgment 
by ſurvivor. 


Judgment on 
w2nants not 
amenable. 


bond, and the obligee does not apply for leave to enter 
it till after the death of the perſon on whoſe death it is 


. payable, court will not grant leave without a rule to 


thew_cauſe. Luſbington v. Waller, 1 H. Blac. 94. 


On a warrant of attorney to confeſs judgment to two, 
it may be entered on motion for the ſurvivor. 2 Blac, 
1301. Futcher v. Smith. Todd v. Dodd, 1 Wil. 312, 
Still v. Still, Bar. 40. Cont. Laycock v. Garforth, Bar. 45. 


The courts are very cautious in granting leave to en- 
ter judgments nunc pro tunc, and refuſed it where the war- 
rant was above 20 years old, upon the ground of pre- 
ſumption that the debt was ſatisfied. Flower v. Ld. 
Bolingbroke, Str. 639. 


The defendant's name in a judgment on a warrant 
of attorney not amendable, though both the warrant of 


attorney and the bill upon the file were otherwiſe, Sal: 
v. Cromptcn, 1 Will. 61. 


Flinu to enter up the Judgment. 


Judgment on a warrant of attorney is final. It 1 
ſigned therefore on a double half crown ſtamp. Com- 
mon bail nruſt be firſt filed, and a memorandum 0 
warrant to enter ſuch judgment as directed by ſtat, 
25 Geo. 3. c. 80. ſec. 19, which may be had at the 
ſtationers; the warrants of attorney and memorandum 


of the term judgment is ſigned, muſt be entered on roll 
in the uſual way. 


Bu! 


m. 


the 
fer 
fat 
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ly But it is firſt neceſſary to prepare an affidavit by the ; 
d plaintiff and the ſubſcribing witneſs to the warrant of 
ſe attorney, that it was given for a juſt debt, that the debt 


is ſtill unpaid, and that ſubſcribing witneſs ſaw defen- 
dant duly ſign and execute the warrant. 


d, | 

of If judgment to be entered 7 in term, it is a motion 

ul. of courſe ſigned by counſel; if in vacation, judge, on 
affidavit being brought to him, will make an order. 

Ar This is upon the ſuppoſition that the judgment be en- 

out tered within a year anda day; if not, leave of the court 

er muſt be firſt obtained as before-mentioned, and if the 

15 judgment be of above twenty years ſtanding, it is only 

to a rule to ſhew cauſe. | . 

FO, SECTION IV. 

ac, 

- | Of. Judgment of Non Pros. 


If plaintiff does not comply with the rules and drders 
of the court to be obſerved on his part, by declaring, 
replying, ſurrejoining, or entering the iſſue in due time, 
[ 1 when ruled ſo to do, judgment of non pros for ſuch his 

| omiſſion may be ſigned, which is final. 


Get a roll, enter thereon warrant of attorney for de- 
tendant only; ingroſs non pros thereon ; alſo ingroſs 


& lame on a double 2s. 6d. ſtamp paper, and carry it to 

clerk of judgments in B. R.—prothonotary in C. B. 

who will ſign ſame,—pay 3s 

Get coſls taxed, and ſue out execution, or bring an 

ion for the ſame, which may be done though under 

408. 
K 1 
om- K. B. C. B. : 
10 By a rule of court Michael- The ſame rule as in K. B. Of ſigning non 
ſtat. Wl "= 165 4. Fer. 15. was alſo made in this court, gel tor want of 
the Michaelmas 1654. But the ; 
dum If the plaintiff declares not pradclice here is now governed 
"Coll the ſecond term, though the de- by a ſubſequent rule of Hil. 


fendant give no rule, yet a non- 9 Ann, 
ſuit may be entered at the end of 
| the | Upon 


If not ſigned, 
declaration may 
Kill be deliver- 


ed. 
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the ſecond term, upon a continu- 
ance over by him dies datus, 
but not the third term or after. 


And by flat. 13 Car. 2. fl. 
2. c. 2. ſec. 3. That upon 
appearance to be entered in the 
term wherein the writ or pro- 
ceſ is returnable, unleſs the 
plaintiff declare before the end 
of the term next following af- 
ter appearance, that then a non- 
ſuit for want of a declaration 
may be entered againſt him, and 
defendant ſhall recover his cofts, 


If the aftion be by original, 
defendant may ſign non pros 
any time before efſoin day of 
third term without a rule to 
declare, having entered appear- 
ance of the term ⁊urit ts return- 


able. Imp. K. B. 469. 


he will be out of court. 


fame in the office ; and defen 


By the general rule of law a plaintiff muſt declare 
within twelve months after the return of the writ, or 
But by the rules of the courts, 
if he do not deliver his declaration within two terms, 
defendant may ſign judgment of nan pros. If, however, 
no ſuch judgment be ſigned, plaintiff may ſtill deliver 
his declaration at any time within the year. Horley v. 


Upon all proceſs returnall, 
the firſt or any other return i 
any term, the plaintiff ſbal 
have liberty to the end of the 
next enſuing term, to deliver 
his declaration to the defendant; 
attorney, or of leaving th 


dant's attorney having entered 
his appearance with the proper 
officer as of that lerm in which 
the proceſs is returnable, and a 
the end of the enſuing term, 
in four days after the ed 
thereof, having given a rule i 
declare in the proper office, (it 
is a rule with the ſecondary 
which expires in four days) 
and having called on the plain. 
tit attorney or clerk in court, 
(if he can be found, ) the d. 
fendant any time in the wvacati- 
on of ſuch enſuing term, after 

the rule for declaring is ou, 
may fign his non pros for wan! | 
of © a declaration and not 4ſ. 
terwards, and the plaiiif 
Hall not, without leave of thi 
court, have any longer time t1 
declare in, than as above ſaid, 
other than the time to be limited 
by the defendant's rule. 


Defendant by the above rult 
muſt fign judgment of non pros 
for not declaring, in the wvae- 
tion after ſecond term ; he can- 
not watt till the third time, 
Towers v. Powell, 1 H. B. 
87. 


Lee, 
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ee, 2 D. & E. 112. Penny v. Hur vey, 3 D. & E. 123. 
Sherſun v. Hughes, 5 D. & E. 36. 


The defendant having ſurrendered in diſcharge of his 
hail in K. B. removed himſelf by habeas corpus to the 


ant'; leet, and plaintiff declared againſt him there, after the 

th nd of the ſecond term after the writ was returnable, 
— judgment of non pros ſigned afterwards was irregular. 
tere 


herſom v. Hughes, 5 D. & E. 35. 
But if there be a treaty between 2 and defend- If treaty of 


od al ; compromiſe, 
* ant, he is not obliged to declare within that time. V. al- plaintiff need 
ond er Vs Steward, 3 Will. 455+ not declare. 


If a man appears at the day of the return of the How ifphintiff 
proceſs, and puts in bail, though he never was arreſted, PPears with- 


da : ev. . 
— nor the proceſs returned, yet if plaintiff does not de- gers ice of wan 
Mains lare within two terms, a non pros may be ſigned ; ce. 

-ourt, Malk. 456. 


In both courts it ſeerns neceſſary that common bail When common 


after ould be filed, or an appearance entered within the bail muſt be 
Ou, erm in which writ is returnable, or defendant cannot 5 — weg 
1. gu n pros for want of declaration. AY 
. 
70 See Rules above, and Holmes v. White, K. B. Eaſt. 

Fir Geo. 3. Imp. K. B. 469. 
as t Geo. 3. Imp. K. B. 469 
8 For this reaſon, a priſoner when A on 
* ling common bail cannot ſign judgment of un pros, as 

2 is not entitled to his /uperſedeas till after the ſecond 

l erm. 

8 - 
Wes But there ſeems to be a difference in their practice When rule to 
N ich reſpect to giving the plaintiff a rule to declare be- declare necet- 
time, ore non pros ſigned; in K. B. no ſuch rule is neceſſary, _ 3 
J. B. ut in C. B. it is. 8 


So that in B. R. plaintiff has only to the end of the 


clare Necond term to declare in, whether called upon by rule 
t, or rr not; but in C. B. he has till the eſſoin day of the 
urts, hird term if not called upon by. rule. P. R. 121, 


teward v. Harding. 
| And 
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And at what And rule to declare mult be given at the end of : 


time to be cond term, or within four days after. Allen v. Milwarl, 
giwen. 2 
Hil. 30 G. 3. | 


Giving rules to declare and calling for declaration 
are as neceſſary in ſigning a non pros in C. B. as giving 
rules to plead and calling for plea is neceflary before 
ſigning judgment for want of plea in B. R. 


Not neceſſary if But where the plaintiff does not declare after having 

plaintiff has had obtained time for that purpoſe, the defendant at the 

time to declare. expiration of ſuch time may ſign judgment of on pruc 
without giving any rule to declare; upon the ſame 
principle as where time to plead has been given, norule 
to plead is neceſſary. Towers v. Poxwel, 1 T. R. 87 
And if the time to declare had been till the laſt day of 
Trinity Term, the defendant might in the vacation fign 
judgment of non pros of Trinity Term. 16. 


Demand of de- If a rule to declare be given, then it is ſufficient, 


claration when there is no occaſion for a demand of declaration. 
neceſſary to 


warrant non EST l : : R "1 
pros. The plaint in replevin being removed into this court 


by re. fa. lo. and defendant having given a rule to de- 
clare, he may ſign judgment of non pros for want of de- 


claring without demanding a declaration. Fames v. 
Moody, 1 C. B. T. R. 281, 


Notice of decla · Though declaration be filed in office, yet if no notice 
vation neceſfary thereof be given within two terms, defendant may ſigi 


nan pros, provided he has done nothing to waive the no- 
tice, Anon. 1 Barn. 262. 


Of non pros ſor 


Plaintiff may alſo be nonſuited at any other ſtage oi 
not 1eplying &c 


the cauſe, as for not replying, ſurrejoining, or entering 
For not entet- the iflue when ruled ſo to do. But if defendant fin 
we pre judgment of un pros for not entering iſſue, he muſt do 
muſt do before it immediately on expiration of the rule ſo to do; other- 
non pros ſigned wiſe if the roll be brought in afterwards before ſuc) 
judgment - aQtually ſigned, the judgment will be irre- 
gular. Therefore the defendant is bound to ſearch in the 
office, whether the plaintiff has brought in the iſſue rol! 
immediately before he ſigns judgment of unn pros, eve! 
though he may have ſearched the 'day before upon the 


expiratio!. 
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expiration of the rule to bring in the roll. Minus v. 
Baxter, 1 T. R. 16. 


But ſee the caſe of Thompſon v. Ryall, 4 D. & E. 195. 


which ſeems contra. 


In a joint action againſt two or more defendants, Of a non pros 
plaintiff cannot be non profſed unleſs by all the defend- in a joint attion 
ants, Doug. 169, Powell v. White and others. So, 1 
though two writs be ſerved, four defendants in one 3 
writ, and three in the other: nor can they ſign diſtinct 
and ſeveral judgments of on pros: but if plaintiff does 
not proceed againſt them, one judgment can only be 
ſigned againſt him. 4 Burr. 2418. Pryce v, Foulks and 
others. | 


And although they _ ſeverally by ſeparate at- fox ir they aps 
tornies, yet there muſt be but one joint judgment of pear ſererally; 
non pros, Com. 74. 


Or if plaintiff declares againſt them jointly, and they or plead ſepa- 
ſever in their pleas, one cannot enter a n pros, for by rately. 
a non pros plaintiff is out of court as to all the, defend- 
ants, which is the material difference between a non pros 
and a noll pros, Ponvell v. White, Doug. 169. 


But the above rule only holds where the action is a How if plaintiff 
joint action againſt them all, for wherever it can appear declares ſeve- 
to be his intention to proceed againſt the defendants ſe- _ 1 

em. 
parately, judgment of n pros may be ſigned by all or 
any of the defendants named in the writ, if not duly 
proceeded againſt. Butler v. Upton, 2 D. & E. 258. 


Thus if plaintiff declares againſt one of two defend- 
ants named in his writ, and does not proceed againſt the 
other, the latter may fign non pros. 


So if plaintiff ſerves notice of declaration, or takes out 
a rule for time to declare againſt one only, and does not 
proceed againſt the other. Ree v. Cock, 2 D. & E. 


257. 


If defendant removes a cauſe by habeas corpus into Of non pros 


B. R. he cannot have a 191 pros for want of a declara- when cauſe re- 
moved by ha» 


beas cal pus. 


tion, 
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tion, for plaintiff is not bound to follow him, but he 
muſt declare in two terms. Imp. K. B. 469. 


nd; No non pros can be ſigned pending an injunction, nor 

— — ; after outlawry l plaintiff does not de- 

. clare within two terms after outlawry reverſed, the defen- 

dant may give a rule to this effect, viz. That unleſs the 

plaintiff declare in the cauſe within four days after no- 

tice of the rule to him or his attorney given, he ſhall 

pay to the defendant or his attorney, coſts to be 

| taxed by the prothonotary. See the Rule Trin. 33 
Car. 2. | 


or after opt- 
_lawry. 


If plaintifls at» In B. R. the plaintiffs attorney was ſummoned be- 

torney does not fore a judge to produce his client, and the judge made 

produce his au- an order that unleſs he produced him within a month, 

ent, court will f 

ſometimes order the defendant ſhould, by conſent, be at liberty to fign a 

a non pros. non pros, He did not produce him within a month, and 
the ucn pros was ſigned; and on afhdavit made that no 
ſuch man as the plaintiff could be found, the court on 
motion, made a rule upon the attorney to pay the coſts; 


and afterwards, upon an affidavit that they were de- 


manded and unpaid, the court granted an attachment 


againſt him. Gynn v. Kirby, Stra. 402. 


Of coſts of non When a judgment of non pros is ſigned, plaintiff be- 

1 comes liable to pay defendant the coſts he has been put 
to pro falſo clamore. An action of debt may be brought 
againſt him for ſuch coſts. 


As to execu- Exccutors and adminiſtrators pay coſts upon being 
tors, &c. non profſed, for want of declaring in due time. 4 Burr. 


When plaintiff Where defendant removes proceedings by re. fa. h. 

removed by re. from a county court into one of the ſuperior courts, and 

* ſigns judgment of 1 pros, in default of plaintiff's ap- 
pearing, he is entitled to coſts. 


Of explanation Not indeed under ſtat. 13 Car. 2. ſt. 2. c. 2. becauſe 
af 13 Car. 2, & that act is confined to actions commenced in the ſupe- 
* rior courts; but under 4 Jac. 1. c. 3. whereby in all 

caſes wherein a party is entitled to his judgment, he is 
entitled to his coſts. Davis v. James, 1 D. & E. 373. 
Whether 


„ 


Fs 


CC 
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Whether plaintiff after a on pros may hold defendant Of holding de- 
to bail again, for ſame cauſe of action, ſee vol I. p. 50, f aeg nne 
51. 


2 Pros. 
If a non pros is figned irregularly, plaintiff may pro- How if a non 

cezd to judgment. pros ſigned ir- 

Jus — 

Defendant pleaded a tender, but brought no money 

into court; he gave a rule to reply, and for want of a 

replication, ſigned judgment of non pros. Plaintiff look- 

ing on the plea as a nullity for want of the money in 

court, figned judgment after the aon pros obtained, 


which the court held to ve regular, and ſet aſide the 
un pros. Barn. 252. 


A non pros may be ſet aſide for irregularity, on affida- How to be ſet 
vit of facts. | aſide. 


he court refuſed to ſet aſide a 2 pros regularly ob- Refuſed iu a qui 

ined by defendant againſt plaintiff, who was only a tam action. 
:ommon informer, though the plaintiff offered to pay 

he coſts. Had the plaintiff been the party really in- 

ured, it might have borne a different conſideration ; but 

he court would not exerciſe their diſcretionary power, 


hen the plaintiff was merely a common informer, 
Pennet v. Smithb. Burr. 401. 


Motion was made to ſet aſide a 2 pros ſigned for Set aſide where 
ant of a declaration, which had been demanded of demand of de- 


TNT" K laration was of 
aintiff”s attorney in the country, and not of the agent TS 


: country attgr- 
town, It was upon ſhewing cauſe ſworn, that the ney. 


laintiſf's attorney in the country agreed it ſhould be 
gular. Per cur. Let the in pros be ſet aſide. No 
preement of country attornizs, can vary the practice of 


Ie court. All tranſactions of this kind muſt be in 
dun. Parnes 211. 


—ͤ—2—U—é — — — = 
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SECTION V. 


Of Judgment as in caſe of a Nonſuit. 


A. The Nature, Meaning, and Origin thereof 
B. When to be moved for. 

C. How to be moved for. 

D. What Excuſe ſufficient, and of the pe. 
remptory Undertaking. 

E. In what Caſe ſuch Judgment not allowel, 

F. Whether Defendant can have ſuch Judy, 
ment, and alſo have Coſts for Plaintiff's not pro 
ceeding to Trial. 


A. A. The Nature and Meaning of ſuch Judgmen . 
For the nature, meaning, and origin of the moti- 

for judgment as in caſe of a nonſuit, ſee vol. I. c. 
ſ. 3. title Of carrying down the record by proviſo. 4 
| . a; 
B. B. When to be moved for. 20 


At what time In K. B. C. B. nf 
defendant mult The plaintiff is not bound to Where iſſue is joined en 4 


give notice of 
trial, after iſſue 
joined in K. B. 


give notice of trial, till the term 


enough in the term for * 
after that in which iſſue 15 , 


to give notice of trial, ni 


and in C. B. Joined, Hall v. Buchanan, 2 muſt be given in the ſame! | 
D. & E. 734. 0 or judgment as in the caſe i ( 
nonſuit may be moved for. | 
So that if iſſue be joined early B. 65. Otherwiſe the t 
enough in a term, to enable the tiff has the wwbole 75 the t: F. 
plaintiff to give notice of trial next to that in which iſ» ot 
for the fittings after that term, joined to try his cauſe in. B ſe 
he is not obliged to do ſo, nor is v. Newman, 16. 123. hs 
the defendant entitled to judg- bs 


meut as in caſe of a nonſuit, for 
not 


In the laſt caſe the ns 


ot proceeding to trial, unleſs the 
plaintiſf has in fat given no- 
ice of trial. Hunt v. Trema- 


nando, 4 D. & E. 557. 


But if he does give ſuch 
atice and not proceed, defen- 
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was made on the 3d February, 
in Hilary term, and the reporter 


ſubjoins the following note: 


there evere other days appointed 


for fittings in the term, afler . 


the 3d February. Query, Whe- 
ther defendant would not have 


been entitled to judgment as in 
caſe of a nonſuit, if he had 
waited till the end of the term 
before he made his motion ? 


ant is entitled to judgment. 


$9, if notice of trial is given, 
and afterwards countermanded, 
laintif 0 to give freſb no- 
ice to proceed net term ; or the 
erm afier judgment may be 
ved for, 


If an iſſue be juined in Fri- 
ity term, and delivered in a 
cuntry cauſe, wwith notice of 
rial for the then next aſfezes ; 
the plaintiff does not try his 
auſe, the defendant may move 
ur judgment as in the caſe of a 
onſuit in Michaelmas term, 
although he compel the plain- 
iff by rule, to enter his iſſue in 
bat ſame Michaelmas term. 


If an iſſue be delivered ſu late 
* a country cauſe, that th- 
laintiff could not give notice of 
wal as of | Trinity term, then 
r defeudant cannot move for 
dyment as in the caſe of a 
ſuit, until Fafter term fol- 
wing (his default not had. 
ning till Lent afſizes ). £ 


C. How to move for Judgment as in caſe of 
Nonſuit. 


Firſt, get rule for plaintiff to enter his iſſue, if it be 
ot a'ready done, for which ſce Ante, vol. I. p. 402. C. 
ſec, 1. if he does not comply with rule, ſign judg— 
ent of non pres; otherwiſe, when the iſſue is entered, 
rocged as follows: 


Male 


E 2 
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ei 
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Make affidavit of the term when iſſue was joined, or 
notice of trial given, or the like, and that plaintiff did 


be. 


| K. B. | 

Give it to Counſel with 
tos. Gd. and remember to have 
your roll in court; or if you are 
at Weſlminfler before the fitting 
of the court, Mr. Auſtin will 
mark it in the treaſury © read”; 
Fay 18. Gd. in the evening 
draw up your rule, pay 6s. ; 
ſerve copy on plaintiſt's attor- 
ney, make affidavit of the ſer- 
vice; give it to counſel with 
one guinea to make it abſolute, 


which cannot be moved by him 


till the day after the day for 
ſhewing cauſe. 


1f the. defendant makes the 
rule abſolute, draw up ſame at 
the cler of the rules ; pay 58. 
then get a double 28. Gd. flamp 
put upon the rule, leſpeal the 
rol! of Mr. Edge, # as the 
maſter may mark the coſts ; pay 
in term time Is. 6d.; in va- 
cation 58. 10d. more for the 
keys of the treofury ; chief clerk's 
fee, 45. 6d. 


In this court no nolice mo- 
tion nece{/ary, 


not proceed in purſuance thereof, or as the fact may 


C. B. 

Ingroſs affidavit on an 18. 6d, 
lamp paper, ſwear it before a 
judge, and then ſpeak to Mr. 
Sherwood to have roll in court, 
pay him 38. 49d. ; give affida- 
vit to a ſerjeant with a fee of 

10s. 6d. and he will move for 
judgment as in the caſe of a 
nonſuit ; in the evening draw 
up rule at the ſecondaries, pay 
58. 6d: ; ſerve copy thereof on 
plaintiſf's attorney or clerh, 
ſhexw the original, and on the 
day for ſhewing cauſe, have 
the afiidavit of ſervice ready ; 


and add theſe words, and ut 


the ſame time ſhewed him the 
ſaid original rule.” Give af- 
fidavit to a ſerjeant with a 
guinea, to move to make the rule 
abſolute, which if no cauſe 
ſhewn is of courſe ; then draw 
up rule at ſecondaries, pay 6s. 
if of common length; take ſame 
with a double half crown 
amp paper (make an incipitur 
of the declaration thereon ) to the 
prothonotary's clerk, and be 
will fign judgment ; pay 7s. 4d. 
then tax the cofls and take wi 
execulion. 


The affdavit as the ground 
for ſuch judgment for not pro- 
ceeding to trial in due time, iſſue 
having been joined the laſf tern 
ſhould flate, that iſſue had been 
joined early enough in the lal 
term, for the plaintiff to have 
tried his cauſe in that tern. 


Woulfe v. Shells, 1 C. B. 
282. | 
Bui 
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But in the third term, a ge- 

neral affidavit would be ſuſfi- 

cient, ſtating iſſue was joined in 
the former term. Ib, 


In this court notice of motion 


requiſute. 


D. What Excuſe is ſufficient, and of the peremp- D. 
| tory Undertaking. | | 


In C. B., in all caſes where an application is made In C. B. pe- 
for the firſt time for judgment, as in the caſe of a non- remptory un- 
ſuit, it is ſufficient in anſwer to ſuch application to un- —— | 
dertake peremptorily to try without alleging any rea- in all caſes upon 
ſon, for not having before tried the cauſe; and whatever the firſt appli- 
may have been the former practice, in future it is to be ton. 
underſtood, that the firſt motion for judgment as, &c. 

is only a mode of obtaining a peremptory undertaking, 

2 C. B. 119, Mallett v. Hilton. 


So indeed in K. B. it is a matter of courſe for a pe- And in K. B. 
remptory undertaking to be accepted. almoſt a matter 
n 8 P of courſe, 

But if plaintiff has any real excuſe for not proceeding, What a good 
it will be admitted, as where his witneſſes were prevented cxcuſc for not 
by illneſs from attending the trial. Bar. 316, Fones v. proceeding. 


Stephenſen. Or when he himſelf was ill. Bar. 313, —_—_ of 
Clark v. Gorrill. | 84 8 


It is a good cauſe againſt a rule for judgment as in Inſolvency of 
caſe of a nonſuit, that defendant has become inſolvent defendant. 
ſince action brought; for it would be extremely hard, if 

a party ſhould be obliged to proceed, and put himſelf to 

expence, without a poſlibility of recovering either debt 


or colts. Baily v. Wilkinſen, Doug. 671. But Q. as a 
general rule. 


If the cauſe is put off on a peremptory undertaking, Hos if plaintiff . 

and J. . iff fill d | f. | docs not po- 
Plaintiff ſtill does not proceed, let defendant get e after — 

office copy of rule, make affidavit of tlie fact, that plain- remgzory un- 

tiff did not proceed to judgment according to his pe- dertaking. 

remptory undertaking, and move the court for judgment 

thereon 3 it is abſolute in firſt inſtance. 


E 3 Although 


— 
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Freſh notice of Although plaintiff has undertaken peremptorily to 
trial muſt after 


dental. proceed to trial at next aſſizes, yet defendant is not 
ing be given, bound to attend and be prepared with witnefſes, with- 
out having had freſſi notice of trial. | 


Nor will the coſts of ſuch attendance and prepara- 
tion be allowed, though he obtain judgment as in caſe 


of a nonſuit, on account of plaintiff's not proceeding to 
trial. Held v. Weeks, 1 C. B. 222. 


80, freſh notice Although notice has been given of a motion for 
in C. B. of mo- judgment as in caſe of a nonſuit, for not proceeding to 
_———— trial in due time after iſſue joined, on which plaintiff 
proceeding af. enters into a peremptory undertaking to try; yet notice 
ter ſuch un- mult alſo be given of the like motion, for not proceeding 
dertaking. to trial in purſuance of the undertaking. Gooch v. 


Pearſon, 1 C. B. 5 27. 


There is no difference between the two motions, 
Statute requires notice in both. 1. 


When ſecond After peremptory undertaking, a ſecond excuſe may 

excuſcadmitted he ſnewn, and it is in the court's diſcretion to admit it 
or not. Milton v. Terrill. Bar. 315. 

A term's notice In C. B. iſſue joined in Trinity 16 Geo. 3. defen- 

an eng dant moved for judgment as in cafe of a nonſuit ; on 

judgment. ſhewing cauſe it was contended, that as no proceedings 
had been had for a twelve month, neither party could 
now proceed without a term's notice to the other, which 
had not been given previous to this motion. But fer 
cur. the rule, 13 Geo. 2. does not extend to motions of 
this ſort being made previous to the ſtatute, viz. 14 Geo. 
2. c. 17.; and fo it was determined formerly in Row and 
Dunning, Michaelmas, 18 Geo. 2. Barnes 308. But on 
hearing the merits, the rule was diſcharged on the ufual 
terms. Manly v. Weortley, 2 Blac. Rep. 1223. Da 
on Dem. Phillips v. Moſes, 5 D. & E. 634. 


E. E. In what Caſes Judgment as in Caſe of a Non. 
| ſuit not allowed. 


This judgment This proceeding is founded upon the ſtatute 14 
founded on ſtat. (eg. 2. 


DE c. 17. whereby it is enacted, that where an) 
'* « jfſue is, or ſhall be joined in any action or ſuit at law, 
| | «1n 
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/in any of his Majeſty's Courts of Record at Weſtmin- 
« ſter, the Court of Great Seſſion for the Principality 
« of Wales, the Court of Great Seſſion for the County 
« Palatine of Cheſter, the Court of Common Pleas for 
« the County Palatine of Lancaſter, or the Court of 
« Pleas for the County Palatine of Durham ; and the 
« plaintiff or plaintiffs in any ſuch action or ſuit, hath 
e or have negleCted, or ſhall neglect to bring ſuch iſſue 
on to be tried according to the courſe and practice of the 
« ſaid Courts reſpectiuely, it ſhall and may be lawful for 


« the Judge or Judges of the ſaid Courts reſpectively, at 


« any time after ſuch neglect, upon motion made in 
« open court, (due notice having been given thereof,) to 
« give the like judgment for the defendant or defen- 
« dants in every ſuch action or ſuit, as in caſes of nonſuit, 
« unleſs the ſaid Judge or Judges. ſhall, upon juſt 
« cauſe and reaſonable terms, allow any further time 
« or times for the trial of ſuch iſſue ; and if the plain- 
« tiff or plaintiffs ſhall neglect to try ſuch iſſue, within 
« the time or times ſo allowed, then and in every ſuch 


e caſe, the ſaid Judge or Judges ſhall proceed to give 
« ſuch judgment as aforeſaid.” 


* 


And by Sec. 2.“ All judgments given by virtue of 
this act, ſhall be of the like force and effect as judg- 
ments upon nonſuit, and of no other force and ef- 


« 
«c 
c 


0 


or their coſts in any action or ſuit, where he, ſhe, or 
they would, upon nopſuit, be entitled to the ſame, 
and in no other action or ſuits whatſoever.“ 


* 


Firſt, this judgment is only where plaintiff hath neg- Explanation of 


fect.” „Provided alſo that the defendant or defen- Gg, 1 Gach 
dants ſhall, upon ſuch judgment be awarded his, her, judgment. 


lected to bring the iſſue on to be tried, according to the above ſtatute, 


practice of the courts. 


When a plaintiff thereſore has carried a record down 3, It dccs not 
extend to caſes, 


2 ; where reco:d 
uit for not carrying it down a ſecond pas been once 


for trial _— the court will not give judgment as in 
caſe of a nou 


time, even though it were made a remanet the firſt carried down, 


time; for the terms of the act are complied with by 
plaintiſf's carrying record to trial once; and after that 
by the practice of the court, the defendant ſhould carry 


down the record by proviſo. Nezoburn v. Langley, 


3 D. & E. 1. 


E 4 80 
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So that where plaintiff obtained a verdict, and after. 
wards a new trial was granted, defendant cannot have 
judgment as in caſe of a nonſuit, if plaintiff does not 


proceed a ſecond time to trial. Porzelius v. Maddocks, 
C. B. 101. 


Or when plaintiff was nonſuited, and afterwards 
nonſuit was ſet aſide, and plaintiff neglected to go to 
trial again. The King v. Pippett, 1 D. & E. 492. 


Becauſe if plaintiff does not give freſh notice and 
proceed to trial at the next ſittings or aſſizes, defendant 
may afterwards carry record down by provito. 


Or where either In all caſes therefore, where both parties are actors, 

party may in and here detendant in the firſt inſtance, is entitled to 

frlt inſtance try by proviſo, defendant muſt ſtill reſort to trial by pro- 

carry it down. _. l G 
viſo, and cannot have judgment as in caſe of a nonſuit; 
for in ſuch, plaintiff is no more obliged to carry down 
the record than defendant; as in actions of replevin. 
3 v. Concannon, 3 D. & E. 661. Shortridge v. 

erne, 5 D. & E. 400. 


And this in both courts. 


2d, Not to Secondly, By the words of the ſtatute ſuch judgment 
caſes where is only to be, where defendant would upon nonſuit be 
Ro entitled to ſame. Whenever thereſore plaintiff could 
ed at the trial. not be nonſuited at trial, judgment as in cafe of non- 

ſuit cannot be, becauſe the caſe of a nonſuit does not 


at all exiſt Miller v. Foyton, Burr. 359. 


Thus when there is judgment by default againſt one 
defendant in a joint action, the other cannot nonſuit 
the plaintiff at the trial on iſſue joined by him, nor if the 
plaintiff neglect to proceed to trial can he obtain judg- 
ment as in caſe of a nonſuit. Meller v. Gayton, Burr. 
358. dee Harris v. Butterley, Cow. 483. Hannay v. 
Smith, 3 D. & E. 662. 


So, after payment of money into court it is ſaid that 
plaintiff cannot be nonſuited. But Q. And whether he 
cannot have judgment as in caſe of a nonſuit ? 


May be hadon Judgment as in caſe of a nonſuit, may be given in 
a mandamus. traverſe of a return to a mandamus. K. v. Mayor el 


Staffers, 
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S:oford, 4 D. & E. 689. Though by 14 G. 2. c. 17. 
it 1cems only to extend to actions and ſuits between 
parties. 


In B. R. a rule niſi in a gu tam action for like judg- Or qui tam ac- 
ment as in caſe of a nonſuit, was made abſolute, no tien. 


cauſe being ſhewn- 1 Wilſ. 325, Watſon v. Jaclſen. 


A common informer may be nonſuited, and a gui tam 
action is within the ſtatute. Barnes 351. 


This ſtatute does not extend to a writ of right, ſo as Not in wiit ot 
to give colls to the tenant on a judgment as in caſe of light. 
a nonſuit, Nezoman v. Goodman, 2 Blac. Rep. logg. 


In a joint action all the defendants muſt join in the How ſuch judg- 
application for judgment, as in caſe of a nonſuit, whe- WY — 
ther they all appear and plead, or do not all appear. gion. + 
IFatfon v. Fackſon, Say. 22. Jennings v. Wilſon, Ib. 103. 


In the caſe of King v. Pippet, 3 D. & E. Buller 2 Q. How far 
laid, The defendant's counſel is not quite correct in Plintiff on a 
laying that in caſe of a nonſuit, the plaintiff is out of ee 25 
court. Jremember a caſe many years ago, where on a 
motion for judgment, as in caſe of a nonſuit, Lord 
Monsirld ſaid it was very extraordinary to ſuppoſe the 
plaintiſf out of court when he is nonſuited, for if he 1s 
nonſuited by miſtake of the Judge at the trial, he could 


not afterwards move to ſet it aſide unleſs he were in 
Court. . 


[fa rule to ſhew cauſe why there ſhould not be judg- How if rule tor 
ment as in caſe of a nonſuit be diſcharged on an afh- ſuch judgment 

2 R , e he diſcharged on 
davit, which contains an anſwer falſe in itſelf, the court rale mui. 
will not afterwards open the matter on an, aſſidavit 
which difproves the contents of the former one, but if 
hey ſaw reaſon to doubt it at the time, they would ſuſ- 
pend their judgment till the matter was enquired into. 


Davis v. Cottle, 3 D. & E. 405. 


The court have laid it down as a general rule that Of writ of error 
'ough a writ of error may be brought on a judgment 534. day ſuch 
vi nonſuit, yet the court will not in any caſe (tay pro-!“ 8 : 
ccedings or ſet aſide an execution for the cofts on that Whether a fiay 

h of proceedings, 
account. Box v. Bennett, 1 C. B. 432: 
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So alſo is the cafe of Kempland v. Macauley, 5 D. 


& E. 436.; for it is manifeſt it is only brought for 
delay. 


There is no occaſion for any confeſſion of that fact, 
for there can be no error of which plaintiff can avail 
himſelf, for if the record were manifeſtly erroneous, 
the plaintiff who has made default by ſuffering a non- 
ſuit, can never have a judgment afterwards in his 
favour. 


But in B. R. afterwards, in Levett v. Perry, 5 D. & E. 
669, it ſeems otherwiſe, there proceedings on ſuch a 
judgment were ſtayed, and though Box and Bennet, and 
Kempland and Macauley were cited, per Cur. The prac- 
tice not to ſtay proceedings pending a writ of error 
mult be confined to thoſe cafes where the party himſelf 
his attorney, or bail, declare it is brought for delay. 


Q. Whether a After rule ai for judgment as in caſe of a nonſuit, 
tet rule niſi for 


judgment, court will not grant rule for plaintiff to amend his de- 
plaintiffcan a- claration. Eagler v. Oſbadelſtone, Bar. 318, Nor to 
mend deelara= diſcontinue · Lowe v. Peacock, B. 316. 

Though in another caſe when iſſue was joined, and 
notice of trial given, but a miſtake in the declaration 
being diſcovered, plaintiff did not proceed. Defend- 
ant applied for judgment as in cafe of a nonſuit. The 
court on ſhewing cauſe, gave leave, as the iſſue roll wa 
not ſtuck into the bundle, and the amendment ſmall, 
to amend on paying of coſts, and for not proceeding tc 

| trial. Barnes 317, Heere v. Bowling. | 


Of coſts on ſuch 


' Executors are not liable to coſts on a judgment as in 
zudgment. 


caſe of a nonſuit, under ſtatute 14 G. 2. c. 17. Bea 
and others executors v. Holt, 2 C. B. 277. 


F. F. Whether Defendant can have Judgment 2 


in Caſe of Nonſuit, and Coſts for not proceed 
ing to Trial. 


Motion for like judgment as in caſe of a nonſuit, an 
that the maſter ſhould tax colts for not going to trial ac. 


cording 
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cording to notice, not countermanded, refuſed ; for coſts 
in both caſes being founded on different rights, ought 


not to be blended together. Earl of Leicefter v. Wooden, 
Michaelmas, 21 Geo. 2. 


But if the court on ſhewing cauſe againſt the judgꝑ- 
ment of nonſuit, grants plaintiff further time, it is 
always on payment of coſts for not proceeding to trial, 
unleis notice thereof was countermanded in time. . 


Defendant applied for, and had coſts for plaintiff's 
not proceeding to trialz and afterwards moved for 
judgment as in caſe of a nonſuit; but the motion was 
denied, per Cur. He has made his election of one 


remedy, and cannot have the other. Barnes 316, Og/- 
v. Mot. 


Aſter judgment, as in caſe of a nonſuit, however ir- 
regular, the defendant has made his election, and ſhall 
not afterwards have coſts for not proceeding to trial. 


Newman v. Go:4man, Tr. 16 Geo. 3. 2 Blac. Rep. 
1110. 


A rule was granted to ſhew cauſe why there ſhould 
not be judgment as in the caſe of a nonſuit, the 
plaintiff not having proceeded to trial in due time after 
iſſue joined. The athdavit on which the motion was Hou if plaint f 
grounded {tated alſo, that the plaintiff had given notice enters his cauſe = 
of trial and had not countermanded it, but had entered but withdraws | 
the cauſe for trial, and withdrew the record after it was * 
called on, by which the defendant had been put to the 
cxpence of witneſſes, briefs; &c. Sufficient cauſe being 
thewn, the court diſcharged the rule, on a peremptory 
undertaking of the plaintiff to try the cauſe at the fit- 
ings after this term and on payment of the defendant's 
coits on account of the cauſe not being tried. This 
latter part of the rule was oppoſed on the part of plain- Rules for judg- 
tiff, and it was inſiſted that by the practice of this court ment and colts 
the plaintiff could not have a rule for coſts for not going not = be hed 
on to trial, and a rule for judgment as in caſe of a non- Tiny: 
ſuit at the ſame time. But on conſulting the protho- 
notary, who ſaid he had often taxed colts in ſimilar cir- 


cumſtances, the rule was diſcharged as abovementioned. 
Jordaine 


vw 
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Fordaine and others v. Sharpe, 2 C. B. T. 280. To 
which the reporter adds as a note,— | 


This ſeems to account for the court not allowing both 
rules, for the rule for judgment as in caſe of a nonſuit 
is ſuthcient to anſwer both purpoſes, if the affidavit be 
properly drawn. 


. 


Of Proceedings by and againſt particular Perſons, 
SEC. 1. Againſt Peers and Members of Parlia- 


ment. ; 
SEC. 2.-By and againſt Attornies and other 
Officers of the Courts. 

SEC. 3. Againſt Priſoners. | 

SEC. 4+ Again/t Bail upon their Recognizance. 

SEC. 5. By and againſt Infants. 

SEC. 6. By and againſt Fuſtices, Conſtables, Re- 
venue Officers, c. 

SEC. 7. By and againſt Corporations. 

SEC. 8. Againſt Hundredors. 

SEC. 9. By Paupers. 


SECTION I. 


Of Proceedings againſt Peers and Members of 


Parliament. 


1 proceedings againſt peers and members of par- Regulated by 

lament are at preſent regulated by two ſtatutes, Stat. 12 & 13 

the one 12 & 13 Will. 3. c. 3., and the other 10 Geo. $2 0 
: «4 

c. 50.3 the firſt mentions in what way they are to be 

proceeded againſt, and alfo confines ſuch proceedings to 

a certain period after the diſſolution, prorogation, or 

adjournment, and before the meeting of any parlia- 

ment; by the laſt act they may be proceeded againſt at 

any time, and the proceſs by diſtringas to compel their 

appearance is rendered more effectual. 


The mode of proceeding is either by original writ or The mode of 
original bill. proceeding. 


Whether the courts. had juriſdiftion againſt peers Whethercourts 
and members of parliament by original bill before the have ate 
ſtazute of William, or whether even now they poſſeſs it ers by bil. 


It 


15 yet a matter of doubt. 
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It was indeed holden in the caſe of Say and Lord 
Byron, and again in Goſling and Lord Weymouth, 
which was in the 18 Geo. 3, that a peer could be ſued 
in the King's Bench by 5//, and that it was the uniform 
practice, even before the ſtatute of William which made 
no difference in reſpect of juriſdiction. Say. 63. Cowp. 
845. 


So, in the Common Pleas, the juriſdiction of proceed- 
ing againſt a member of parliament by biil ſeemed eſta- 
bliſhed in the caſe of Dawſon and Burridge, Ld. Ray, 
1442. Str. 734. | 


But in a very late caſe the authorities of Say and By- 
ron, and Goſling and Weymouth, (which laſt came be- 
fore the court on a demurrer to a plea in abatement,) 
have been impeached, and held not deciſive upon the 
ſubject, and the queſtion of juriſdiction has been again 
ſet a-float, and it is ſtill undecided, whether the King's 

At all events if Bench has juriſdiction againſt a peer by bill; but it is 
_ 4 — ſettled, that if any one does proceed * bill, and the 
in abatement. defendant does not plead ſuch want of juriſdiction in 
abatement, that it is afterwards too late to take advan- 
tage of it. Earl of Lonſdale v. Littledale in error, 2 UH. 
(Appendix, P.) Blac. 299, which caſe 1s inſerted at large in Appendix, 
and contains much information on the juriſdiction oi 

the courts in this reſpect. 


Peers, &c. not. The perſons of peers and members of parliament are 
to be arreſted, 


by the ſtatutes privileged from arreſts; for the extent 
of which privilege, See ante vol. I. p. 56. ch. 2. B. 2. 
b. + 


How to proceed by Bill. 


Of proceedings Engroſs bill on treble 1d. lamp parchment ; file it with cler! of 
by bill. declarations in B. R.; get it ſigned by prothonotary in C. B.; 
then file it with filuxer of the proper county, (i. e.) where the 
venue ig laid; ſue out a writ of ſummons to be engreſſed on 
28. Gd. „amp parchment, ſigned by figner of writs in B. R.; pay 
Is. 8d, by filazer in C. B., ſcaling 7d.; take it to oof o 
the county where venue is laid, to whom it is directed; get hui 
ſummons for the officer io ſerve ; pay ſheriff 28. 49. ; officer for 


ſerving ſummons, 5s. 


If defendant not to be found in that county, ſue out 
a te/latum ſummons. Imp. K. B. 847. . 
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If no Appearance. 


If defendant do not appear within four days after re- How if defend- 

turn of writ, get return of ſummons; and if ſheriff ant does not 
has given notice, ſue out diſtringas to be engroſſed on Tex. 
25. Gd. ſtamp parchment, ſigned by ſigner of writs in 
B. R. and filazer in C. B. pay 1s. 8d.; ſealing 7d.; 
get warrant thereon, pay 25. 4d.; give ſame to officer 
to levy, pay him 10s. If no appearance on return of 
diflringas, get it returned ſrom ſheriffand ſue out an alias; 
move to increaſe the iſſues, then iſſue ; pluries diſtringas 
and move again to increaſe the iſſues, ſo on until enough 
is levied to cover your demand ; after which move the 
court on the ſtat. of 10 Geo. 3. c. 50. for the application 
of the iſſues to the diſcharge of your debt and coſts. 


If no goods in county where venue is laid, get nihil 
returned on firſt diſtringas and iſſue teſlatum into cuſtody 
where goods are. ü 


If Defendant appears. 


Defendant muſt appear within four days aſter the How if defeng- 
return of the writ of ſummons; or if diftringas iſſues, on ant appears. 
the return day of the diflringas. | 


His appearance is effected by filing common bail in 
K. B. with clerk of bails; in C. B. with filazer; on 
entering appearance file memorandum of warrant to 
defend; then deliver declaration, (which in ſome reſ- 
pects differs from common declaration “,) and proceed 
as in other caſes. 


How to proceed by Original. 


ceeded againſt by orig! writ in E. R. in all actions; by original. 
but in thoſe only (ſuch as caſe, treſpaſs, ejectment, re- 
| plevin, 


Peers and members of parliament cannot be pro- gf proceedings 


* The only difference is, that in the beginning declaration lates, 
A. B. complains of C. D. Earl or Duke of F, as tlie title may be ; or if 
only a member complains of C. D. (having privilege of parliament) of 
a plea, &c. a 
And in the breach if it be an action upon promiſes, the words (craf- 
tilly and ſubtilly to deceive and defraud are omitted) and alſo aſter the 
word ſuit is added, and hereopon the ſaid (Plaintiff) prays the proceſs 
our Lord the King, according to the form of the ſlatute in ſuch caſc 


made and provided to him thetcon to be made, and it is granted te him, 
Kc. Pledpes, &c, 


OF PROCEEDINGS AGAINST LCh. XV. 


plevin, and debt) which the King's Bench can hold ple; 
of by original writ. 


If the plaintiff proceeds by original, againſt a peer or 
commoner, the plaintiff makes out a precipe as inftruc. 
tions for the curſitor to frame the original writ. This 
writ muſt then be delivered to the ſheriff, who will 
make out a ſummons thereon ; give ſummons to your 
officer to leave at defendant's houſe. A copy of the 
original is uſually made out by plaintiff's attorney for 
the ſheriff, and that is ſerved as the ſummons on the 
defendant. 


Upon the return of the original, it is filed with the 
filazer ; if in B. R. or cuftos brevium, if in C. B., and 
if the defendant appears, the proceedings are the ſame 
as in other caſes. 


Whether an ef Formerly inſtead of appearing he might caſt an eſ- 


ſoin may be 
caſt, 


ſoin; but this is now much diſcouraged by the courts, 
and almoſt rendered obſolete, though I take it, it may 
{till in certain actions be done. See vol. I. p. 7. 


Should no appearance be entered with the filazer 
within four _ after the quarto die poſt of the return 
of the original, or eſſoin caſt ; the plaintiff's attorney 
makes out a pracipe for a diſtringat, and carries it to 
the proper filazer to draw out the ſame ; it is ſigned and 
ſealed; get a warrant thereon, which give to officer to 
jevy 3 the firſt levy is 4os. i 


If the defendant does not appear on the grarto die peſt 
of the return of the diſtringas, the plaintiff's attorney 
muſt call upon the ſheriff to return the writ z where- 
upon he may ſue out an alias, and upon the return of 


Of the diſtrin- that, a pluries diſtringac. But inſtead of proceeding as 


ſing iſſues, 


formerly by the writ of diringas ad infinitum, the plain- 


gas and inerea- tiff may now move the court, out of which the writ iſ- 


ſues, by virtue of the 10 Geo. 3. c. 50. 1. 3. for the 


. ſheriff to enlarge the iſſues, which the court will ac- 


cordingly order to be increaſed to the amount of the 
plaintiff's demand. 


If no appearance entered on the quarto die paſt of laſt 
di/tringas, move the court in purſuance of ſtatute, tha! 
iſſues may be ſold and paid over to plaintiff. 


Of 


A Aa tn am  akS ai. 
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Of the Motion to apply the Iſſues according to Statute. 


The motion is (whether proceedings be by bill or Of applying 
original writ) for a rule to ſhew cauſe, © why the iſſues FOTO 
« returned upon the ſeveral writs of diſtringas ſhould 
« not be fold, and the monies ariſing from the ſale Nature 2 
« thereof, ſhould not be forthwith brought into court; . a 
« and why it ſhould not be referred to the maſter to 

« tax the plaintiff his coſts, occaſioned by his iſſuing out 

« the ſaid ſeveral writs z and why the colts, when taxed, 

« ſhould not be paid out of the monies ſo brought into 

court; and why the ſurplus of the ſaid money, after 

« payment of the ſaid coſts, ſhould not be retained in 

« court, until the purpoſe of the ſaid writs is an- 

« ſwered.“ Fee to counſei, 10s. 6d. This is moved 

upon an aſhdavit of the ſeveral writs of diftringas hav- 

ing iſſued, and the returns thereto, and that the defendant 

hath not appeared ; draw up rule; ſerve copy on ſhe- 

riff; ſhew the original rule; move the court on an afh- 

davit of the ſervice, and ſhewing the original rule to 

make it abſolute ; draw up rule; ſerve copy on the ſhe- 

riff; ſhew the original, and if he does not bring the 

money into court, he will be liable to an attachment, 

Make out bill of coſts, and tax them with the maſter. 


All the proceedings againſt a peer or privileged per- Of 7 —.— 
ſon ſubſequent to the declaration, are the ſame as in a A ts dhe 
, ; . to declaration. 
other caſes, except that their bodies cannot be taken in 
execution, unleſs the judgment is obtained upon a ſtatute 


ſtaple, or ſtatute merchant, or upon the ſtatute of Afton. 


ey Burnell 11 Edw. 1.3 and then a capios ad ſatisfacien- 

re- {im lies even againſt peers of the realm. 2 Crom. 142. 

of 83 

85 How if Peer or Member be in actual Cuflody. 

in- if a perſon having privilege of parliament be in the Of proceeding 
iſ- King's Bench Priſon, as under fentence of the court on againſt a peer 


a criminal information or the like, there is no occaſion in cuſtody. 
ac- of filing a bill againſt him, as having privilege, and iſſu- 

ing a ſummons and the like; but plaintiff may without 
any ſummons file a bill againit fm, as being in the 


cuitody of the marſhal ; but he cannot charge him in 
cuſbady u pon any bailable action, nor can he afterwards 
that charge him in execution. Jaclſn v. Moreth, 5 D. & E. 


361. 
Of Vor. II. F OBSER- 
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OBSERVATIONS. 


What the fum- In the King's Bench the ſummons and its ſubſequent 
mons and proceſs, attachment, and diftringas, when the ſuit is by 
meine proces bill, do not ſtate the cauſe of action at large, but on 
ould ſtate if bill, do not ſtate the cauſe of action at large, but only 
proceedings by generally, as to anſwer the ſaid A. B. in a plea of 
bill; treſpaſs on the caſe to his damage of, &c. or that he 
if by original. render to the ſaid A. B. Ioool. as the caſe is. Whereas 
if the ſuit is by original, the ſubſequent proceſs of di/- 
tringas thereon, ſtates the cauſe at large as in the original 
writ. Andin C. B. whether the proceedings are by bill 
or original, all the proceſs thereon ſtates the whole as 
in the original bill or writ filed. 2 Crom. 138. But 
contra, Imp. C. B. 585. | 


Of the teſteand 'The ſummons and other proceſs when by bill, need 

return of ſuch not have fifteen days between the teſte and return, but 

R_ muſt be made returnable on a day certain. But when 
by original, they muſt have fifteen days between the 
teſte and return, and muſt be made returnable on a ge- 
neral return. | 

COSI: * On motion to increaſe iſſues, it is diſcretionary in the 

creaſing iſſues, court to order the amount; and they may order to the 
full amount on the firſt motion if they think proper. 
Bar. 418. Ib. 420. And the courſe of the King's 
Bench is now on motion, to order the amount of the 
whole debt to be levied on the alias. 


How if defen- The plaintiff in an action againſt a member of par- 
eee een liament, had proceedcd agreeable to the act of 10 Geo. 
iſſued but no- 3. C. 50. and had obtained rules for ſelling the iſſues 
thing levied. levied upon a d:ftringas, alias, and pluries, and alſo a rule 
| for an attachment againſt the ſheriff; but no iſſues had 
been actually levied; and at length defendant ap- 
peared; whereupon it was moved, that theſe rulcs 
ſhould all be diſcharged. For as no iſſues had been 


Upon what levied, they could not be ſold (vide ſec. 3. of the (tat. 


terms he will be 10 Geo. 3. c. 50.); and as the defendant in the action 
let in. had now appeared, the end and purpoſe of the writs 
were anſwered, On the other fide the plaintiff inſiſted 


on 


en 


the 


the 
the 
per. 
ng's 
the 


par- 
Geo. 
ſſues 
ö rule 
had 


ap- 
rules 
been 


tat. 
tion 
writs 


\Gaſted 
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on the coſts of iſſuing the writs before the rules ſhould 
be diſcharged 3 and the court thought that reaſonable, 
aud directed, that on payment of coſts the rules ſhould 
be diſcharged. They were of opinion, that theſe colts 
were not to attend the event of the ſuit, but were to be 
paid to the plaintiff at all events, whether he ſhould 


tizally ſucceed in his ſuit or not, Martin v. Townſend 
and Sub ridge, Burr. 2725. 


Guzre, whether court will not alio in ſuch caſe lay 
defendant under terms to plead iſſuably, take ſhort no- 
tice, &c. as he applies for a favour after having delayed 
Wolaintiff by his own laches, Imp. K. B. 486. 


The ſtatute 10 Geo. 3. extends to all writs of drin- The ſlatute 18 
gar in general, not merely to ſuch as are iſſued againſt r ends 
cr and members of parliament; as to caſes of d © 
Þ 38 og | . 2 diltringas gene- 
7ri1gas againſt a late ſheriff for not bringing in the ,y, 
body, &c. Burr, 2726. 


" a peer or member of parhament be proceeded Proceedings, 
ppainit otherwiſe, than as above directed, the proceed- z2xinſt a peer 
nes will be irregular, and will be ſet aſide, or the de- egal if 


N . . © th 110 tl. 
endant, if arreſted, will be diſcharged upon motion. OS oy 
ee vol. I. ch. 2. D. 


Dut this ſummary remedy feeras to be, where it ap- When in ſuch 

ears on the record that the detendant is a peer, or has ce defendant 

rivilege, Otherwiſe the court will put defendant to WEI 

4 . charged on mo- 

plea of privilege and prayer for a ſibefſedrat, OT tion an. hen 
ul expect ſome further evidence of the fact, than a be muſt plead 

ere allidavit, if he wiſhes to be relieved on motion. bis privilege. 


As where a member of parliament had been held to 
cclal bail, and moved to be diſcharged on common 
ail, the court would not grant a rule to ſhew cauſe 
pon an athdavit only : but upon the attendance of the 
I-r« of the crown or his deputy, with the ſheriff's re- 
en, they ordered the rule to go. Fenwick v. Fenwick, 
Blac. 788. 


do, on a motion made by Lord Banbury for a ſuper /c- 
to a /atitat, which had iſſued againſt him by the 
me of Charles Knollys, the court denied the mo- 
", and the Chief Juſtice faid, they could not take no- 


2 * "nice 


1 


attornies enti- 
tled to. 


Attachment. 


has never ſat there, they could not do it, for they coul 


What privileges 


Obſervations to this ſection. 
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tice that this Charles Knollys is Earl of Banbury; ant 
that there was a difference between this caſe and the 
caſe of a peer that had ſat in the houſe; for if his lord. 
ſhip had ever been ſummoned to parliament, and had; 
writ to ſhew, that there was no diſpute about the iden. 
tity of the perſon, it would have been reaſonable to hay: 
granted /uperſedeas. But in this caſe of a lord that 


not try peerage on a motion; but his lordſhip miglt 
plead it and pray a ſuperſedeas; and per Powell, if i 
the writ he had been named peer, it would have been 
ſuperſeded. Vent. 298. Ld. Ray. 1247. Salk. 512. 


SECTION II. 
Of Proccedings by and againſt Attornies. 


Attornies, as officers of the courts to which they re. 
ſpectively belong, and as being under the neceſſity « 
attending there for the purpoſe of conducting the by. 
ſineſs of their clients, are upon that account entitled t: 
certain privileges when plaintiffs or defendants in a 
action. 


As plaintiffs, they may ſue by a particular proceſs c 
the courts, called an attachment of privilege, and mi 
try their cauſe at Weſtminſter, let the nature of th 
action be what it may. And as defendants, they mil 
be ſued, not by the common writ of /atitat or capi 
but by bill, and in the court to which they belong, 1. 
are their perſons liable to be arreſted on meſne procel: 


For the nature and extent of this privilege ſee . 


* 
Of Proceeding by an Attorney Plaintiff. 


Get attachment of privilege (which may be had! 
other blank writs) on 25. 6d. ſtamp; fill it up. 
Form of Attachment in K. B. 


George the Third, c. to the ſheriff of Middleſex, grau 
We command you that you attach C. D. and E. F. (any nut 


after 


attornies and other miniſters 


have there this aurit. 


Wiineſs, Oc. 


the attornies, &c. againſt 
. 
2% Oàober 1795. 
ey I 
ſity (1 
he bi. 
tledt 
8 in v 


or attachment. 


_ 


r prot 


zcels d 
nd mi) 
| of the 
ey mul 
r capi, 
ng; nc: 
procels 


ules of court: 


. 

By Reg. H. 20 Geo. 2. 
very attorney of tbis court who 
ball ſue out any attachment of 
rivilege againſt any defendant, 
ball leave a precipe with the 
ner of the wwrits with the de- 
udants names, not exceeding 
ur mn each writ, with the re- 
m and day of ſigning ſuch 
it, with the anent's or al- 
mey's name who ſued out the 
me. And all ſuch precipes 
4 be entered on the roll, 
reibe precipesof latitat and 
her writs 1; ung out of this 
court 


ſee 7 


De had? 
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of defendants not exceeding four may be put yn this writ), if they 
may be found in your bailiwick, aud them ſafely keep, ſo that you 
may have their bodies before us at Weſlminſter, on | 
{a day certain in term and not a general return 
day ), to anſever T. S. gentleman, being one of the attornies of our 
court, before us, according to the liberties and privileges of ſuch 
of the ſame court, from time 3 
the memory of man is not to the contrary, uſed and approved in the 
ſame court of a plea of treſpaſs, (or whatever the adion is ), and 


next 


In C. B. the attachment is ſimilar, mutatis mutandis. 


Then make out Præcipe thus: 


Middleſeæ attachment of privilege for T. S. abe e one of Prxcipe. 
C. D. 
next, afier the Morrow of all Souls. 


defendant, returned IWedneſday 
Affidavit for 1000. 


No more than four defendants muſt be put in precipe 


writ and precipe to ſigner of writs in K. B. 
onotary in C. B. who will ſign ſame gratis, and 
n C. B. the writ muſt be marked by clerk of warrants. 
n both courts, attachment muſt be ſealed. 


The above proceedings are ordered by the following 


C. B. 


By Reg. Il. 11 Geo. 2. you Rule of court 
muſt take out a præcipe contain- reſpecting the 


ing the plaintiff*s and defend. Præcipe. 
ant's names, not exceeding four 
in the whole, with the return of 
the zurit, day of ſigning, and the 
agent's or attorney's name who 
ſues out the ſame e this præcipe 
you muſt leave <vith the frotho- 
notary, «who without fee or 
reward, is to enter the ſame on a 
remembrance roll, to be kept 
in his office for that purpoſe, 
and he is not to ſign any attach- 
ment ef privilege, unleſs ſuch 
præcipe 
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ceurt are entered, and th: ei. precip be left inbis office at the 
cer who figns the qurits in this time of ſigning thereof. 
court ſhall not ſign ſuch at- 

Rule in C. B. fachment till a præcipe be left No attashment of privilege 


as to attach- with him for that purpoſe. to be fealed unleſs the ſame te 
ment being fir, lamped or ſigned by the 
ſigned by clerk clerk of the warrants of this 
or warrants. couri or his deputy, for which 


no fee is to be paid, to the intent 
to fhew that ſuch perſon 1s an 
ettorney of this court, duly en. 
tered and continued on the 
roll 7 attornies ; and if not 
Aned by the clerk of the war. 
rants or his deputy, the ſame 
[hall be of no force or require 
bail, R. T. 9 V. z. 


Abore rules If attachment iſſues without precipe being left or 
_ ve ob- ſigned by clerk of warrants as above, it will be ſet atide 
erved. ? 

with colts. [rogatt v. Tapſcot, 2 Blac. 919. 


Howtheattach- X 
dg N bare If the attachment requires only a common appear 


bailable or not. ance, a copy muſt be ſerved with notice as in other 
; caſes. If the party is to be held to bail, the fum ſworn 
to mult be marked on the back of the writ, and alſo 
the day it is ſued out; but the attorney's name need no! 
be indorſed thereon, the ſtat. 2 Geo. 2. c. 23, ſ. 22, not 
extending to caſes where attorney is plaintiff, but only 
where they ſue for a third perſon. Fields one, &c. v. 
Lewen, 4 T. R. 275. 


Ac etiam need Nor need the ac etiam be inſerted, though it may be 
not be inſerted. uſual ſo to do, but it is ſufficient to mention the nature 
of the action as in a plea of treſpaſs on the caſe, 
debt, &c. the ſame as if proceſs was not bailable. The 
ſtat. of 13 Car. 2. St. 2. c. 2, which direQs the ac etiam, 
particularly excepting attachments of privilege. 2 Wil. 


392. 


Of the teſte and In C. B. the attachment muſt have fifteen days be- 

| » tween the teſte and return. Bar. 410. 

its nature. In B. R. an attachment of privilege is but as a Ja 
and not as an original. j Show. 367. 

| ut 


5 be- 


latitol 


Put 
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But it is there held in the nature of an original writ, 

and may be pleaded to without continuances till the 
declaration. Finch v. Wilfen one, &c. of C. B. in error. 
1 Wil. 107. : 
But an attachment of privilege is amendable though 
it is in the nature of an original writ, as if there are 
not fifteen days between the teſte. and return, &c. 
1 Wil. 167. 


In another caſe it has been ſaid that an attachment of 
privilege in C. B. is not like an original writ, and there- 
fore plaintiff may put ſeveral defendants into one attach- 
ment and declare againſt them ſeverally. King's Rep, 


38. 


The fact is, it is ſtrictly neither an original nor a 
capias, it anſwers the purpoſes of both, it warrants the 
proceedings as well as brings the party into court. 


Thus although after judgment by default on common 
proceſs, plaintiff may ſue out a ſpecial original to war- 
rant it in caſe error ſhould be brought; yet an attorney 
has no need to ſue out a new attachment of privilege 
to warrant his judgment. For where judgment was 
obtained againſt one defendant on a joint attachment of 
privilege againſt him and others, and he brought error, 
the court ſaid, (upon denying leave to take out a ſe- 
parate attachment to warrant a judgment,) that by the 
practice of C. B. the old joint attachment ſeemed to be 
good and ſuſſicient to warrant proceedings thereon, 
againſt defendants ſeverally, as would be reported to 
the King's Bench, if they deſired to be informed what 


was the practice in C. B. Vide Bar. 423, Dixon v. 
Atkinſon. 


B. R. ...." 

If the attachment in B. R. If the attachment in C. B. 
requires only a common appear- requires only common bail after 
ance, a copy thereof is ſerved a copy thereof ſerved with an 
with an Engliſh notice in wwrit= Engliſh notice in writing, ſub- 
ing ſubſcribed as in other caſes, ſcribed as in other caſes, the ap- 
and the appearance muſt be pearance "muſt be entered with 
entered ævith the clerk of the the prothonotary, but. if it re- 
:ummon bails. quires ſpecial bail the clerk of 

I | the 


21 


How attach- 
ment ſerved if 
action not bail- 
able, or ſpecial 
bail taken in 
bailahle action. 
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If it err ſpecial bail, a 


zance as in other caſes. - 


[Ch. XV. 
the docquets prepares the Lail 


judge's clerk takes the recagni- piece or recogntzance, and at- 


tends a judge of the court, 
where the ſame is entered into 
and the bail juflified, or freſh 
Fail is added in the ſame manner 
as the filazer does on meſne 
proceſs by original. 


Of the declara= Engroſs declaration on treble 1d. ſtamp paper, the 
form thereof is the ſame as in other caſes, except the 
beginning, which may be thus ;—in- 


tion, 


Form thereof, 


Of the ſyubſe- 


10gs. 


When defen- 
dant muſt 


plead to decla- 


ration. 


B. R. 

Middleſex, to wit, A. B. 
gentleman, one of the attornies 
of the court of our Lord the 
King, before the King himſelf, 
complains againſi C. D. being 
in the cuſtody of the marſhal o 
the Marſhalſea, c. 2 Y 
other declarations ). Adi pledges. 


C. B. | 

Middleſex, C. D. late of 
Sc. was attached by a wwril of 
our Lord the King, of privilege, 
iſſuing out of our court here to 
anſwer A, B, gentleman, one of 
the attarnies of the court of our 
Lord the King, of the Bench 
here, according to the liberties 
and privileges of the ſame court, 
for ſuch attornies and other mi- 
niflers of the ſame Bench, time 
out of mind, uſ-d and approved 
of in the ſame, in a plea of tref- 
paſs on the caſe, Cc. and 
thereupon the ſaid A. B. in his 
proper — complains, Sc, 
Had pledges. 


The ſubſequent proceedings at the ſuit of an attor- 
quent proceed ney are the ſame as in other caſes, and in the writs of 


inquiry or execution, he is deſcribed as in declaration. 


If an attorney delivers his declaration four days exclu- 
five, before the end of the term in which attachment is 
returnable, the defendant muſt plead as of that term. 


If an attorney delivers his declaration four days ex- 
cluſive before the end of the term, in which the attach- 
ment was returnable, and enters a rule to plead, and 
demands a plea, the defendant ſhall be obliged to plead 
as of that term; and if he does not deliver his de- 
claration in that time, the defendant is entitled to an 


imparlance. | 


And 


. A oa 
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And if he does not deliver his declaraiton before the 
efloin day of the ſubſequent term, the defendant may 
have an imparlance to the term next following. 


Of Proceeding ogainft an Attorney Defendant in K. B. 


Prepare bill, (which is the ſame as the declaration, How toproceed © 
and only differs from common caſes in the beginning *;) againſt attorney # 


engroſs it on parchment with a treble 19. ſtamy ; file '"! K. B. 
it with clerk of declarations in K. B. office; make a co- 

py thereof on treble 1d. ſtamp paper; this is to ſerve as 

the declaration; deliver it to the attorney or his known 

agent, aud indorſe thereon notice to plead ; charge no- 

thing for declaration, 


The indorſement may be thus, “ This is a true copy ofindorfingde. 


of a bill! filed againſt you, as of this preſent Michaelmas claation with 
term; and unleſs you plead thereto in four days from notice to plead, 


the date hereof, judgment will be ſigned againſt you by 
detault.” 


This is upon the ſuppoſition that the bill be filed four Regulated a-- 
days excluſive before the end of the term, otherwiſe de- 3 to Time 
tendant will be entitled to an imparlance, and notice to OO ” 
plead ſhould be within firſt four days of next term. 

Four days time to plead is ſuſſicient in all cafes, pour aa; ad- 
though the attorney live above 20 miles from London, ways ſufficient, 
as he is ſuppoſed to be always preſent in court. Mann 
v. Fletcher, 5 D. & E. 369. | 


It uſed to be eight days, if above 20 miles, or venue 
m another county. 


| If defendant appears and pleads proceed to iſſue, as of the ſubſe- 
in other caſes, charge him for his own entries on delive- quent proceed- 


ry of iſſue, but not for plaintiſfs. ings if defen- 
If daut appears. 


A bill againſt an attorney is in the following form: Middleſex, 
town. A. B. complains againſt C. D. gentleman, one of the attornies 
of the court of our Lord the King, before the King himſelf preſent here 
n court in his own proper perſon, for that, Whereas, &c. (as in other 
cales) and therefore he prays relicf, &c. | 
1.5. for the plaintiff. John Doe, 
Ihe defendant in perſon, Pledges to proſecute, and 

© C Richard Ros. 


—ů— 


>. 


— 
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If he does not If he does not appear give a rule to plead, and make 

— a demand of plea which muſt be done, and fign judg- 
ment, and proceed with inquiry (if judgment not final) 
as in other caſes. 


Remedy againſt Thus in K. B. the remedy againſt attornies is much 

zttornies quick ſpeedier than in C. B. which ſee infra; and indeed 

in K. B. a : f t 

< quicker than in ordinary caſes againſt common perſons, 
as the declaration is immediately delivered on filing bill, 
without any delay of meſne proceſs. 


- 


| Of Proceeding againſt an Attorney Defendant in C. B. 


How to proceed An attorney of the Common Pleas alſo muſt be ſued 
againſt an at- by bill, but the bill and declaration againſt an attorney 
toroey in C. B. are different in this court; the former being only to 
compel an appearance, and the latter not delivered till 
Rule Trin. 2x that is effected by Reg. Trin. 21 Car. 2. * No bill 
Car.2. of enter- “ ſhall be filed againſt an officer, attorney, clerk, or 
ing bill on re- ( miniſter of the court, in order to a forejudger, until 
— « the bill be actually entered on record, and a num- 
“ber roll actually put to the bill.” 


Now out of ue, The above rule however, is in a great meaſure diſuſed, 
and the method of proceeding at this day againſt an at- 
torney defendant is as follows: 


The plaintiff engroſſes his bill on a ſlip of parchment 
ſtamped with a treble 1d. ſtamp, and carries it to the 
prothonotary, who marks it as entered, on being paid for 
the entry; and it is thereby ſuppoſed to he entered, 
though no number roll is put on the bill ; which being 
done the bill muſt he carried to Weſtminſter Hall, and 
given to one of the criers of the court, who calls the 
defendant in court, for which he is paid 1s. and he mult 
be called three times in court. Cooke's Rep. 4. After 
which the plaintiff gives a rule on the bill with the fe- 
condary for the defendant to appear, for which he is paid 
15. 4d. viz. 1s. duty, and 4d. the rule; and then the 
bill is filed in the prothonotary's office, for which is paid 
4d.; upon filing which bill, notice thereof muſt be 
given to the defendant in writing, by Reg. Hil. 11 
Geo. 2. whereby it is ordered, that 

| « Where 
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« Where a bill ſhall be filed againſt an attorney of Rule Hil. rr 
« the court, no forejudger ſhall be entered for want of 3 
« apprarance; if the action be laid in London or Mid- pill. 6 
« dl-ſex, and the attorney reſides within twenty miles 
of London, until four days after notice in writing of 
« filing ſuch bill be given to ſuch attorney, or his agent, 
« or left at his uſual place of abode, and a rule given for 
« ſuch appearance as uſual ; and if ſuch attorney reſides 
« above twenty miles from London, or the action be in 
« any other county than London or Middleſex, no fore- 
« judger {hall be entered till eight days after ſuch no- 
« tice ſhall be given, in manner as aforeſaid, and a rule 


% to appear; the ſaid days to be excluſive of the days of 
« giving ſuch notice.” 


The notice of a bill being filed : 


Common Pleas, 
A. B. 
againſt 
C. D. gentleman, one of the attornies, &c. Vorm of ſuch 
Take notice that a bill was this day filed in the pro- wotids 
thonotary's office of his Majeſty's court of Common 
Pleas at Weſtminſter, againſt you the defendant, C. D. 
at the ſuit of the plaintiff A. B. in an action of treſpaſs 
upon the caſe upon ſeveral promiſes, (or whatever it is,) 
and unleſs you appear to the ſaid bill on Wedneſday the 
twenty ſeventh day of November inſtant, you will be 
forejudged the court. 


23d Nov. 1795. O. P. Attorney for 
To C. D. the defendant. the Plaintiff. 


Before the above rule for giving the defendant notice, Resſon of the 
the plaintiff did nothing more than have him called by above rule. 
the cryer in court, which was then thought ſufficient, as 
all attornies were ſuppoſed to be perſonally preſent dur- 
ing the ſitting of the court; but many of the attornies 
having been ſtruck off the roll on forejudgers for want 
of other notice, and many living at a diſtance, ſo that it 
was impoſſible to give orders for an appearance in time 
before the expiration of the rules to appear, the above 
rule became neceſſary. Bar, 41. 


"*. t_7 $8, 1. bn ME. co ore ( 


If the defendant appears in time, which is done by How if deten- 
entering appearance with prothonotary, you deliver a dant appears 
decla- 
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d-claration and proceed as in other caſes according to 
the practice of this court, and which has been already 
ſhewn in former volume; only let all the writs, as venire, 
How if he does Areas corpus, & e. be made returnable on a day certain in 
455 ee oa term, not on general return days“; but if he does not 
torcjudger. appear, he muſt be forejrdged, that is, ſtruck off the roll; 
| to effect which, the plaintiff enters his bill, and a fore- 
judger on the roll in the following form, beginning with 
a memorandum as in ſuits by bill in B. R. 


Form therecf, © Middleſex, to wit. Be it remembered that on the 
| | x day of in this ſame term, 
4 % A. B. came here into court, by T. S. his attorney, and 

exhibited to the Juſtices of our Lord the now King 
* of the Bench here, his bill againſt C. D. gentleman, 
© one of the attornies of the court of our ſaid Lord the 
© now King of the Bench here, preſent here in court 
in his proper perſon, in a plea of treſpaſs on the caſe; 
© the tenor of which ſaid bill followeth in theſe words; 
e (to wit,) To the juſtices of our Lord the King of 
* the Bench. Middleſex, to wit. A. B., by T. S. his 
© attorney, complaineth of C. D. gentleman, &c. (the 
«© whole bill to) and thereupon he prayeth relief, &c. 


John Doe, 
& Pledges for proſecuting, and 


Richard Roe. 


„ Whereupon the ſaid C. D. being ſolemnly called, 
« came not, therefore he ſtandeth forejudged from ex- 


6 erciling his office of attorney of this court, for his con- 
«© tumacy, &c." 


How to proceed Docket the roll with prothonotary, pay him 25. for 
againſt him af- 


ter forejudger. 


ſigning the forejudger, and the clerk of the warrant 15. 
4d. for ſtriking the defendant off the roll, and then you 
may proceed againſt him de nove, as againſt a common 
perſon, either by arreſt or not, as the action may be. 
When 


The reaſon why proces both for and againſt an attorney is made 
returnable on a day certain, is, hecauſe of his daily att-ndance in court; 
but if he does any thing to make him out of court as if he be nonſuited, 
he may be taken on a «ca. /a. for the coſts upon the judgment of nonſuit, 
returnable on a general return. P.rrot cne, &c. 2 Hale. 3 Wil. 58. 
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When once an attorney is forejudged, the ſuit by bill By original or 
is at an end, and the plaintiff if he proceeds, muſt pro- wa — — 
ceed as againſt an indifferent perſon, by original and ca- fon. 10 
pias in the common way, Bar. 43; and ſo muſt ever; 
other perſon who ſues him. Vincent v. Willoughby, 

Farrill v. Head, Bar. 41. for there cannot be a ſecond ' 
forejudger. % 


An attorney forejudged, may be reſtored on clearing On what terms 
himſelf from his contumacy, in not appcaring when he anattorney may 
was called, and on making ſatisfaction to the plaintiff, be reſtored aftec 

; . forejudger. 
which muſt be by paying debt and coſts, and then a 


judge will make an order to the clerk of the warrants to 
replace him in the proper roll of attornies. 


However doubtful the practice might formerly have Attorney may 
been, Camelford v. Price, Doug. 312.; Lane v. IWheet, be tued in va» 
16.313; it is now ſettled that attornies may be ſued in e 
vacation, as well as other defendants. WWayhorne v. Fields, 

5 D. & E. 173. | 


And the bill may be filed as of the term preceding. and bill gled as 
But if the cauſe of action really accrues in the vacation, ot preceding 
in order that the bill may not appear to have been filed term. 
previous to the cauſe of action, and ſo occaſion an in- 
congruity upon the record, the bill thould- in fuch caſe 
be filed with a ſpecial memorandum, thus 


« Michaelmas term, &c. Be it remembered, that on With ſpecial 
the 14th day of December 1792, (a day after the eee 
« cauſe of action accrued), 4. Dodfwerth brought into tuen 
the office of the clerk of the declarations of this court, vc tion. 
according to the courſe and practice of the court, his 

certain bill againſt /. Beben, gentleman, one, &. 

and filed the ſame bill as of Michaelmas term, in the 

« 33d year of the reign, &c. which faid bill follows in 

* theſe words, &c,” 5 T. R. 327. 


But qu. Whether this practice is permitted in tl e & to C. B. 
Common Pleas, or whether the bill mult net be filed in 
term time in tliat court. Imp. C. B. 559. 


— 
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OBSERVATIONS. 
A. On the Privilege of Attornies, &c. 


B. On the Privilege of other Officers of 
Courts, &c. | | 


The nature of The privilege of an attorney is not ſo much a perſo- 
the privilege 


of attornies. nal privilege, as the privilege of the court to which he 
belongs, and is inſtituted for the ſake of the ſuitor, that 
the attorney in the cauſe ſhall not be drawn away from 
the court which it is his duty to attend. He therefore is 
not to be arreſted, being ſuppoſed to be always preſent 
in court, and amenable to their judgment. He is to 
be ſued by bill, (the only proper proceeding againſt 
officers of the court,) and is entitled to ſue by at- 
tachment (the court's own peculiar proceſs). He may 
alſo lay the venue in Middleſex, let the caufe of action 
ariſe where it may, that he may not be drawn from the 
courts at Weſtminſter, where his attendance may be 
required; for this privilege as to the venue, ſee vol. I. 


ch. 6. ſec. 2. D. 


Extends toac= Such is the general privilege of attornies when 
tions under acs. plaintiffs or defendants let the cauſe of action be what 
it may, Camelford v. Price, Doug. 313.; and though the 
amount of the debt be under 4os. for they arc not ſub- 
ject to the juriſdiction of the county court, MViliſbire 
Or where de- v. Lloyd, Doug. 381. Gardner v. Fefſop, 2 Wil. 42.; 
fendant is a or the defendant be a member of the univerſity and pri- 


— of uni- TN to be ſued there. Fellif v. Lampton, Ld. Ray. 


When privilege Put in many caſes this privilege is taken away, as 
is taken aua. when the reaſon for which it is granted fails. 


If he be not a Thus, if he be not a practiſing attorney; and he mult 
practiſing atiol- have practiſed, unleſs hindered by illneſs, within a year; 


OY the name continuing on the roll is nothing. Mayor of 
Norwich v. Berry, Pur. 2109. 


If defendant, at Or if he be defendant at the King's ſuit, 2 Rol. Ab. 
zhe king's fit. 274. 


But 
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But qui tam actions are not conſidered the king's Otherwiſe in 2 
cauſes, Britton v. Teaſdale, Bar. 48. | quitamadtion, 


Or if the plaintiff cannot have his remedy in the or if plaintiff 
court where he is attorney, as in actions real againſt would be de- 


| d : prived of his 
an Attorney of K. B. Saun. 67. «ator ape 
Ez: attorney's 
Or in an appeal againſt an attorney of C. B. B. court. 


Or on a foreign attachment in ſheriff's court in Lon- 
don. 1b. Comb. 427. 


Zo, where he ſues or is ſued in auter droit as executor, If plaintiff or 


LE Rage e 4-1 eee 14 Mai, One 


Or when he joins. or is joined in any action with If he ſues or i; 
another, Vent. 298. Dyer 277. for all or none muſt '*<4 jointly. 
have privilege; as if he ſues with his wife in right of 


his wife, Ld. Ray. 1398.3 or the action be againſt him 
and his wife. 


So, if he be actually in the cuſtody of the marſhal, he If aQually in 
ſhall only-be ſued in K. B. Str. 191.; and cannot plead cuſtody. 
his privilege, 2 Roll. Ab. 232.; for there is a great dif- 
ference between an actual and ſuppoſed cuſtody, Sal. 1. 


If an attorney of one court ſuc an attorney of ano- Of privilege 
ther, he may proceed by attachment of privilege in his vc both pare 
own court, nor can „Ae plead his privilege; for + hs OY 
in ſuch caſe where there is privilege of one court againſt 
privilege of another, the court which is firſt poſſeſſed of 
the cauſe, ſhall retain the juriſdiction of it. Danſer v. 

Barryman, Blac. 1325. Shorter v, Parkhurſt, Blac, 19. 


But if plaintiff and defendant are both attornies of 
the ſame court, defendant muſt be ſued by bill, and 
plaintiff cannot take out an attachment and hold defend- 
ant to bail, as in the caſe of a common perſon. 


This therefore is an exception out of the general 
rule, that privilege takes away privilege. MRatcliff v. 
Beſiey, Str. 1141. Saunder v. Cokay, Par. 44. 
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Attorney may An attorney may waive his privilege either when 
waive his privi- plaintiff by ſuing as a common perſon, or when defend- 
m ant, by not claiming it in a proper time, or in a proper 

manner. 2 Blac. 1088. | | 


9 If an attorney, executor, or 3 is med by 
rity if ſued as bill of privilege, he cannot object after appearance, for 
attorney, when the fault is cured by appearance. Bar. 167. Sed Q. if 
he ought not to q\ewn for cauſe of demurrer. 


be. 
Defendant, an attorney of C. B. was ſued in B. R. by 
Wont Galle. bill of privilege; plaintiff ſuppoſing him an attorney of 
deemed a wal P ge 5 P PP 8 Bo 
ver, that court, judgment went by default, and plaintiff 
itaid two terms in hopes of receiving his debt, and then 
gave notice of executing a writ of inquiry; whereupon 
defendant moved to ſet aſide the proceedings as irregu- 
lar. But the court on ſhewing cauſe diſcharged the rule, 
and held that by laying by ſo long, he had waived his 
privilege. Hern v. Howard, 3 Blac, Rep. 231. 


One attorney of C. B. ſued another attorney of C. B. 
by cepias, and the defendant moved to ſtay the proceed- 
ings, inſiſting he ought to be ſued by bill. It appeared 
that the defendant had obtained a judge's order for time 
to put in bail; but this was held not to be a ſufficient 
waiver of his objeCtion to the plaintiff's method of pro- 
ceeding againſt him, and the rule was made abſolute to 
ſtay proceedings with coſts. Bar. 53. 


An attorney having been arreſted was bailed, and 
another action being brought againſt him in the ſame 
court, he pleaded his privilege, and it was adjudged that 


putting in bail to the firſt action did not diſcharge his 
privilege, Carth, 377. 


An attorney of C. B. was arreſted at the ſuit of an 
How in decla- 


| rations by the Attorne) of B. R. and gave bail; and then B. delivered a 


bye againſt an declaration by the bye againſt him as in cuſtody of the 
attorney. marſhal, to which he pleaded his privilege, and re- 
ſolved that though he be in cuſtody of the marſhal at 
the ſuit of A, yet when A. declares againſt him he may 
picad his privilege, becauſe he comes here by coercion, 
and had no opportunity before to take advantage of it. 
2d. 'That although he files bail at the ſuit of A. and 
in the ſame term a declaration is delivered againſt him 


at 
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at the ſuit of B. yet the defendant may plead his privi- 
cg againſt B. as well as againſt A.; for it were abſurd 
that B. who, tops his ſuit upon the action of A., ſhould 
have more liberty or advantage againſt the defendant than 
A. himſelf had. But if the defendant waives his privi- 
lege in the firſt action, he is then obnoxious to the ſuits 
of every body, notwithſtanding his privilege. 3d. 'Fhat 
it after the acfendant has waived his privilege, he ſhall 
vet plead it; the plaintift in his replication mult ſhew 
the defendant's waiver, and rely upon the eitoppel. 
Ld. Ray. 135. Wil. Rep. B. R. 306. Sal. I. 


If an attorney of the ſame court in which he is ſued, When an attor- 


be arreſted, he may be diſcharged on motion; but if he ney can be dif- 


charged on mo- 
tion, and when. 


be attorney of another court, he muſt find bail, and ſue 
out his writ of privilege, and plead it in abatement, 
Mayor of Bafingfloke v. Bonner, Str. 864. Snee v. 
Humphreys, 1 Wil. 306. 3 for by the mere production of 
the writ of privilege to the ſheriff, having arreſted de- 
fendant, an attorney of K. B. on proceſs out ci C. B., is 
not entitled to his diſcharge, but muſt plead the writ, 
[ub pede ſigiili. Creſcley v. Shawv, Blac. 1085. | 


But if the arreſt was on proceſs, out of an inferior 
court, the writ ſhould be allowed inf/anter, and an or- 
ger made for his diſcharge. 46. 


Flow to fue out Writ of Privilege. 


ingroſs writ on 25. 6d. ſtamp; get a certificate from of the writ of 
maſter's clerk in B. R. or clerk of warrants in C. B., privilege. 


hat defendant is an attorney of the court; which certi- 
cate is an authority for ſigner of writs in B. R. or pro- 
thonotary in C. B. to ſign fame ; pay nothing for fign- 
ug; ſcaling 7d.; carry it to the clerk of papers of infe- 


dor court, the judge will allow it, and order defendants 
charge, , | 


The form of the TW rit of Privilege is as fell. 


ur palace at Weſtminſter, and to every of them greet- 


ug: Whereas, according to the cuſtom of our court 
Vol. II. G (of 


George the Third, &c. To the judges of our court of Form thereof. 


| 
| 
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(of the bench or before us) at Weſtminſter, hitherto 


uſed and approved of in the ſame, the attornies of 
the ſame court (of the bench or beſore us), whilſt they 
are proſecuting or defending ſuits and actions therein, 
for their clients, ought not, nor have they from time 
immemorial, been uſed to be compelled to anſwer be- 
fore any of our juſtices or officers, or any other ſecular 
judges whatſoever, upon any pleas, plaints, or demands, 
which do not particularly belong to us (pleas of freehold, 
felonies, and appeals excepted), fave only before (our 
ſaid juſtices of our ſaid court of the bench; or thus, be- 
fore us by bill exhibited, in our ſaid court before us, and 
not by writ) : and whereas we have lately received infor- 
mation by the complaint of A. B. gentleman, one of the 
attornies of our ſaid court (of the bench or before us), 
that ſeveral ill- di ſpoſed perſons, intending to diſquiet 
the ſaid A., have iflued forth and proſecuted out of our 
court, of our palace at Weſtminſter, one or more writ 
or writs returnable, before you in the ſame court ; or 
one or more precept or precepts returnable in our ſaid 
court, before you or one of you, againſt the ſaid A., and 
threaten to arreſt and detain him in your cuſtody there- 
upon, in ſuits which do not relate to us (or in pleas of 
freehold, felonies, or appeals excepted); whereby the 
ſaid A. B. is unable to attend his ſaid office as an at- 
torney upon ſeveral affairs and ſuits depending in our 
{aid court (of the bench or before us): which, if it is per- 
mitted, will manifeſtly take away, and be not only in de- 


rogation and diminution of the jurifdiftion of our ſaid 


court (of the bench er before us), and the liberties and 
privileges thereof, but alſo to the great detriment of the 
faid A, and his clients: and becauſe we are willing 
that the juriſdictions, privileges, and cuſtoms, for ſo long 
time uſed and approved in our ſaid court (of the bench 
cr before us), ſhould be inviolably kept and obſerved: 
We command you, and every of you, that you deſiſt 
from taking the ſaid A. B. into your cuſtody, upon any 
writ or writs, precept or precepts; and if the ſaid A, 
B. be detained in your cuſtody, by any writ or writs, 
precept or precepts, other than ſuch as particularly 
concern us (pleas of freehold, felony, and appeals, only 
excepted), that then you diſcharge the faid A. B. out ot 
your cuſtody, and ſuffer him to go at large, as you will 


anſwer the contrary at your peril; and that you _ 
1 0 
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the party or parties, plaintiff or plaintiffs in the plaint 
or plaints, that he, ſhe, or they may proſecute his, her, 
or their action or actions, ſuit or ſuits (in our court of 
the bench or before us) by bill, to be exhibited (to our 
juſtices of the ſaid bench, or to us in our ſaid court be- 
fore us) at Weſtminſter, againſt the ſaid A. B. if he, 


ſhe, or they, ſhall think it expedient ſo to do. Witneſs, 


&C. 


No advantage can be taken of an erroneous writ of — — 
privilege (on error brought) upon the bare recital in the an erroneous 
record ; but the writ itfelf ought to be before the court writ of privi- 
by certiorari. Ld. Ray. 1398. lege. 


B. Of the Privilege of other Officers of the +. 
| Courts, &c. : 


All the officers in the Court of King's Bench, as well Of the — 
as the attornies, have the privilege of ſuing by attach- 1 
ment, and being ſued by bill, in actions by and againſt court. 
them, in their own right, and where they are not joined 
with others, except in pleas of land, of which the 


Court of Common Pleas alone has juriſdiction. 


But the officers of the Common Pleas, amongſt of the officers 
whom are the ſerjeants, prothonotaries, ſecondaries, of C. B. 
clerks of the prothonotaries, ſerjeants, clerks, clerks of 
the judges, &c. have not the privilege of being ſued 
there by bill as attornies have, but only the privilege of 
being ſued there in every ſuit (except appeals) by ori- 
ginal writ, becauſe they are ſuppoſed not to be always 
preſent in perſon in court as attornies are. Baker 
v. Swindon, Ld. Ray. 399. 3 Sal. 283. 1 Bar. 280. Holt. 

589. Adj. P. 6 W. & M. C. B. Windford. Rot. 685. 
Baker v. Duncalf, 3 Lev. 398. Windmill v. Cutting, 


Str. 191. 


But it was agreed in Serjeant Scroggs's caſe, that Offerjeants, 
the privilege of C. B. which ſerjeants claimed, ex- 
tended only to inferior courts, and not to the Courts of 
Weſtminſter Hall, and that he may be ſued in either of 
theſe, becauſe he is not confined to that court alone, 
G 2 but 
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but may practice in any other court 3 Sal. 280. 1 Mod. 
298. 


But it is otherwiſe as to attornies or filazers, who 
cannot practiſe in their own name in any other court, 
but . as they reſpectively belong to; and that there- 
fore a ſerjeant at law, is to be ſued by original, and not 
by bill of privilege. 2 Lev. 129. 3 Keb. 424. 4 Mod. 
226. So of the ſervant of a ſerjeant at law. Cro. Car. 


84. 


Defendant pleaded his privilege as a ſerjeant with a 
writ annexed : but for want of an affidavit that he had 


buſineſs in C. B. and there only, the court ſet it aſide, 


Stiles v. Mead, Str. 738. 


The judges have privilege of being ſued in their own 
court. 3 Leon. 149. 


But if the Chief Juſtice of the King's Bench or Com- 


mon Pleas, bring an action there, the lacita muſt be 


before the other three judges, omitting the chief, Ld. 
Ray. 778. ; otherwiſe it would be erroneous, 8 Hen. 6. 
81. Sal. 398. 0 


Per Holt Privilege is either of court or of proceſs; 
perſons belonging to the court as attornies, &c. have 
the privilege of court; that is, of being ſued there and 
not elſewhere. But none ſhall be allowed the privilege 
of proceſs, but thoſe who are oflicers of the court, and 
are ſuppoſed to be always there. 3 Sal. 283. 


Ofthe ſix clerks Jo an action in the King's Bench, defendant pleaded 


in chancery. 


puty. 


that he was one of the ſix clerks in chancery, and ought 
to be ſued there. een that he never attended 
and acted as ſuch ; tHe fact on trial was, that he did all 


the buſineſs by deputy. . Per Lord Kenyon: though it 
Privilege not is to be lamented that theſe clerks do not perſonally at- 
loſt by execut- tend, yet ſuch abſence is not ſufficient to deprive him of 
ing office by de- his privilege. Spencer v. Shepherd, Sittings in Trinity 
Term 1795. . 


A tg | oo Ao ——— 
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SECTION III. 


Of Proceedings againſt Priſoners. 


So watchful is the legiſlature over the liberty of the Proceedings 
ſubject, that although on the one hand from an anx- againſt priſon» 
iouſneſs to aſſiſt the induſtrious creditor in the reco- een 
very of his juſt demand, the perſon of the debtor, as — 
we have already ſhewn, is made liable to impriſonment 
where the debt is above 101. provided ſufficient bail can- 
not be found; yet from a fear of his confinement being 
unneceſſarily prolonged, the plaintiff is compelled to pro- 
ceed againſt ſuch priſoner with all due expedition, and 
13 confined by certain regulations and reſtrictions, which 
if not adhered to, the defendant 1s entitled inſtantly to 
his diſcharge, 


In proceedings againſt priſoners, therefore, the utmoſt Attornies an- 
caution and circumſpection ſhould be exerciſed, more _ m_ 
eſpecially fince, if the defendant be diſcharged by wy nb. 
omiſſion or neglect of the plaintiff's attorney, though them, 
perhaps only from an error in judgment, he will be ren- 
dered liable to make ſatisfaction to his client. Ruſſe! 


v. Palmer, 2 Wil. 325. 

: 

, The defendant when a priſoner on meſne proceſs muſt 
| be in cuſtody either of the ſheriff in ſome county gaol, 
q or of the marſhal of the King's Bench, or warden-of 
f the Fleet, and this muſt be at the ſuit either of the plain- 
4 ff himſelf, or ſome other perſon; in order therefore to 
1 render theſe proceedings (which are apt to perplgx the 
i young practitioner) plain and intelligible; we will con- 
_ der each of theſe caſes in their order: 


A. Of declaring againſt Priſoners. 


1/t. When in Cuſtody of the Sheriff (not of the Marſhal 
or Warden) at the Suit of Plaintiff. 


24d, When in Cuſtody of the Sheriff at the Suit of another 
Perſon, and Plaintiff wiſhes to declare againſt him. 
G 3 34. When 
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3d. When in Cuſtody of the Marſbal or Warden at the 
Suit of Plaintif. 


4th. When in Cuflody of the Marſhal cr Warden under a 
prior Commitment at the Suit of another Perſon or at 


Suit of ſame Plaintiff, but for another Cauſe of Aion, 
5th. Of declaring by Original. 
6th. Of the Time of declaring. 


B. Of the Plea, and when Priſoner muſt plead, 
&c. or Plaintiff be entitled to Judgment. 


C. Of the ſubſequent Proceedings of Plaintiſ. 


to Trial and Execution. 


D. How to charge Priſoner in Execution. 


. If in Cuſtody of Sheriff. 
2d. 1f in Cuſtody of Marſhal or Warden. 


E. Of the Superſedeas; when Priſoner entitled 
to it, and how obtained. 


F. Of Proceedings by and againſt Priſoners, 
having removed themſelves after being charged 
with Procels. 


A. Of Declaring againſt Priſoners. 


The mode of declaring depends upon the following 
circumſtances, 


1ſt, In whoſe cuſtody defendant is; whether in the 
cuſtody of the ſheriff, or of the marſhal or warden. 


2dly. At whoſe ſuit defendant 1s in cuſtody ; ; whether 


at the ſuit of plaintiff himſelf, or under a . commit- 
ment at the ſuit of another perſon. 


iſt. of declaring againſt Defendant in  Cuſtedy of th 
Sheriff at the Suit of Plaintiff. 


When defendant cannot find bail upon being arreſted 


againſt priſoner at Plaintiff's ſuit he muſt go to the county gaol; and if 
in cuſtody of 
ſheriff, 


he 


S, 


ng 


he 


her 
Ut- 


the 


ſted 
d if 
he 
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he be not removed by habeas corpus into the priſon of the 
court, (i. e. Marſhalſea or Fleet, ) plaintiff may declare 
againſt him in the cuſtody of the ſheriff. 


By 4 & 5 W. & M. c. 21. it is enacted, “ That Of the flat. 4 & 
« where any defendant or defendants be taken or 5 Nen 
« charged in cuſtody at the ſuit of any perſon or perſons, plaintiff may 
© upon any writ or writs out of any of the ſaid courts at declare agianſt 
Weſtminſter, and impriſoned or detained in priſon EI _ 
for want of ſureties for their appearance to the ſame, |? * 
the plaintiff or plaintiffs in ſuch writ or writs, ſhall 
and may by virtue of the ſaid act, before the end of the When. 
next term after ſuch 4writ or proceſs ſhall be returnable, 
declare againſt ſuch priſoner or priſoners in the 
reſpective court or courts out of which the writ or 
writs ſhall iſſue, whereupon the ſaid priſoner or pri- 
ſoners ſhall be taken and impriſoned or charged 
in cuſtody, and ſhall and may cauſe a true copy 
thereof to be delivered to ſuch priſoner or priſoners, 
or to the gaoler or keeper of the priſon or gaol, in 
whoſe cuſtody ſuch priſoner ſhall be or remain; to To which de- 
which declaration or declarations the ſaid priſoner or claration * 
priſoners ſhall appear and plead; and if ſuch priſoner edgy 
thall not appear and plead to the ſame, the plaintiff 
or plaintitts in ſuch caſes ſhall have judgment in ſuch 
manner as if the priſoner or priſoners had appeared 
in the ſaid reſpective courts, and refuſed to anſwer or 


«c 


cc 
cc 
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«cc 


« plead to ſuch declaration.“ | 


And by ſect. 3, it is further enacted, © That in all de- The declaration 
clarations againſt any priſoner or priſoners, detained in in K. B. muſt 
priſon by virtue of any writ or proceſs iſſued out of the cor - — 
court of King's Bench, it ſhall be alleged in cuſtody N 5 
of what ſheriff, bailiff, or Reward of any franchiſe, or 
other perſon having the return and execution of writs, 
ſuch priſoner or priſoners ſhall be at the time of ſuch 
declaration by virtue of the proceſs of the ſaid court at 
the ſuit of the plaintiffs ; which allegation ſha!l be as 
good and etfeCtual to all intents and purpoſes, as if 

ſuch priſoner or priſoners were in the cuſtody of the 
marſhal of the Marſhalſea cf our Sovereign Lord,” &c. 


« 


«c 


Before the making of this ſtatute, the plainiff in los the prac- 
every action in order to declare againſt the defendant, a tice was before 
priſoner, was obliged to bring him into court by writ of this ſtatnte. 
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habeas corpus, which being attended with great expence 
and much inconvenience gave riſe to the act. 


How to declare. 


P. N. 

Tf fuit be by bill file copy of 
declaration ingrofſed on treble 
1d. flamp parchment with clerk 
of declarations, make three other 
copies thereof on treble 19d. flamp 
paper, deliver one to ganler or 
turnkey, or to the priſoner him- 
felf ; annex another copy to an 
aftdavit of ſuch delivery or 
ſervice, which muſt be made and 
ſworn before a judge in toaun or 
commiſſioner in country; and 
annex the third copy of declara- 
tion to an office copy of ſuch 
effidavit ; carry them to clerk 
of rules who will beep the ori- 
ginal affidavit and declaration 
thereto annexed, to file, and will 
examine your office copy of af/i- 
davit, and mark thereon the day 
of filing affidavit, and alſo the 
rule to appear and plead. R. 

Eaſt. 5 W. & M. | 


N. B. In this cour! here 
the proceſs is by bill, declara- 
tion*muſt ſlate in whoſe cuſtody 
defendant is, and alſo that he 
is ſo in cuſlody at the ſuit of 
Plaintiff. Ld. Ray. 1362. 


[Ch. XV, 


UC. a. 

DMnke only tuo copies of de- 
claration on treble id. ftamp 
paper; take them to prothuto- 
tary to get them entered; pay 
for eniries thereef ; deliver one 
to turnbry, aſking him at ſame 
time if defendant is a priſoner 
at ſuit of vlaintiff; or to pri- 
fſoner, and annex the other to 
an ajfidavit of ſuch delivery, 
which muſt le made, ſworn, 
and filed with the declaration 
annexed with the ſecondary ; 
upon which, but not till then, 
he will give a rule for defend. 
ant to appear and plead. R. 
Laſt. 5 W. & M. 


There is no occaſion as in 
B. R. to flate in declaration 
that defendant is in cuſtody of 
ſheriff or at whoſe ſuit, that 
ſeflion of the flat. being con- 
fined to B. R. 


_ ar geg Upon the above ſtatute it is to be obſerved, that the 

e declaration muſt be delivered perſonally to the priſoner 
or gaoler, of which the rule requires an affidavit con- 
taining the time when, and perſon to whom it was deli- 
vered. 

When in C. B. 


It has been held in C. B. that a declaration againſt a 
ens 4 priſoner in a county gaol nced not be entered with the 
with prothono- prothonotaries before the delivery, but before it is filed 
WF. with 
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Pd 


with the ſecondary it muſt; which means any time be- 
fore rule to plead given. Strickland v. Hodę fon, Cooke's 
Rep. 114- Barnes, 372. S. C. 


If a defengant is in the cuſtody of the ſheriff, and The flatute of 

the plaintiff has declared againſt him as in ſuch cuſtody, ama does 
he may notwithſtanding, if he thinks proper, remove vlaintiff* wes 
the defendant into the cuſtody of the marſhal, by habeas mon law re- 
corpus ad faciendum et recipiendum ; for the act 4 & 5 medy. 
W. & M. was only made for the eaſe and benefit of 
plaintiffs, to ſave them the trouble and expence of 
ſuing out an habeas corpus to bring the defendant into 
court, and does not take away the plaintiff's common 
law right to remove him. Dr. Betieſworth and Bell, Eſq. 
4 Burr. Rep. 1875. 


But ſuch habeas corpus muſt be teſted in term, though 
it may be returnable immediately. 


2d. Of declaring againſ} Defendant in Cuſtody of Sheriff at 
the Suit another Perſon, or at Suit of ſame Plaintiff, 
but for another Cauſe of Action. | 


Where defendant is already in cuſtody of any ſheriff 
at the ſuit of another perſon, plaintiff may either re- 
move him by habeas corpus into the priſon of the court, 
(vide peſt, tit. Habeas Corpus, ) or he may charge him 
with the action in the cuſtody of the ſheriff. 


Ho to charge Defendant ( already in Cuſtody of the Sheriff ) 
with a freſh Aion. 


If your action be not bailable, ſerve defendant with 1 in cuſtody at 
copy of proceſs; and if he do not appear thereto ac- the ſuit of ano- 
cordingly, file common bail, or enter an appearance the: perſon. 


tor him, according to ſtatute, and proceed in the uſual 
v ay. 


But if your action be bailable, make affidavit of cauſe, 
of action, and ſue out writ as in other caſes, which muſt 
be left ar ſheriff's office for ſheriff to charge ſuch de- 
indant in cuſtody therewith ; pay 27. 4d. Then file 

your 


— 


— 
0 


If in cuſtody at But ſhould the ſame plaintiff have ſeveral cauſes of 


ſuit of ſame 
plaintiff, but 
for another 
cauſe of action. 


Hou declara- 
tion to be de- 
Uvered. 


Of proceeding 
againſt priſoner priſon in cuſiody of marſhal, file make two copies of declarations 
in cuſtody of pill as before on treble 1d. on treble id. lamp paper; car- 


marſhal or war- amp parchment with clerk of ry them to prothonotary's, who 


den. 


your bill, deliver declaration, and make copies thereof, 
as ante, p. 88, | 


ſuch priſoner, whether it be by detainer of the per- 
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action, or ſhould other plaintiffs inſlitute ſuits againſt - 


ſon, or for a cauſe not requiring ſpecial bail, the pro- 
ceedings in ſuch ſuits muſt be commenced by the like 
proceſs as if the defendant were at large, and not by 
delivering a declaration in the firſt inſtance, as is the 
proper way of proceeding againſt a priſoner in cuſtody 
of the marſhal, who being always in court, requires no 
proceſs to bring him thither. Robertſon v. Douglas, 
1 T. R. 191. | 


The declaration need not be delivered to a priſoner 
perſonally, or to the gaoler, unleſs where he is in cuſ- 
tody at the ſuit of the ſame plaintiff, for the ſame cauſe 
of action. Robertſon v. Douglas, Ib. 191. 


d. Of declaring againſt Defendant in Cuſtody of Marſhal 
b or Warden at Suit of Plaintiff. 


7 | C. B. 
If defendant le in R. B. If defendant be in the Flies, 


declarations, make only one copy will mark and enter them, then 
thereof, which deliver to turn- deliver one to turnkey, aſting 
Ley, or to ' 105 No affida- him if defendant is his priſoner 
vil of ſuch delivery on ſervice at plaintiff” s ſuit : or to priſoner, 
need be made, but give a rule to and annex the other to affidavit 
plead, EFc, as in other ations, of ſuch delivery, and file it 
| with ſecondary, who will giv! 

à rule thereon for defendant iv 

appear and plead, 


When the priſoner is in the Fleet, the declaration 
mult be entered with the prothonotaries, before it be 
delivered to the defendant. Cooke's Rep. 114. 


4th. Of 


Sec, III. AGAINST PRISONERS. 91 


ath. Of declaring againſt Defendant in Cuſtody of Marſhal 
or Warden, at Suit of another Perton. 


If your action be not bailable, ſerve defendant with 
copy of proceſs, and it he do not appear thereto accord- 
ingly, file common bail, or enter an appearance for him 
according to ſtatute, and proceed in the uſual way. 


But if your action be bailable, and you wiſh to detain 
defendant in cuitody upon it, the following rule 1s to be 
oblerved : 


B. N. C. B. 
It is ordered, that from and It is ordered, that no copy of . 
[ after the laſt day of this term, a declaration delivered at the 
- no declaration, whereby any Fleet priſon againſt any priſoner 
e priſoner ſhall be charged in the there, ſhall be ſufficient charge 


cuſtody of the marſhal, ſhall be to hold ſuch priſoner to Jail, or 
ſufficient cauſe of detaining ſuch to retain ſuch priſoner in cuſto- 
priſener in cuſtody, unleſs an af. dy for want of bail, unleſs an 
1l = /davit, that the plaintiff's cauſe affidavit, that the plaintifſ*s 
of adlion againſt ſuch priſoner cauſe of ation amounts to 10). 
does amount to 10l. or upwards, or upwards, be firſl made and 
ſhall be firſt made and filed with filed in the prothonotary's office, 


the clerk of the rules of this and an indorſement made by the / 
et, court, and the ſum ſpecified in ſaid prothonotary or his deputy 
ons ſuch affidavit ſhall be indorſed upon ſuch 72 of a declaration, 
ar- ty him upon ſuch declaration, fenifving the ſum of money ſpe- 
pho before the leaving thereof with cified in ſuch affidavit, for 
hen the turnkey. Eaſt. 15 Geo. 2. which ſum fo indorſed, bail 
ing ſhall be required, and no more. 
ner File bill, make affidavit of Hil. 8 Geo. 2. 
ner, delt, take copy of bill on treble 
avit id. flamp with affidavit to Make tawo copies of declara- 
e it clerk of rules, who will indorſe tion as before direded, and 
give declaration according to above having got one marked by pro- 
1 (0 rule; ſerve it as abovementioned thonotary according to rule, pro- 
en turnkey or defendant, and pro- ceed as before. 
ceed as before directed. 
tion 
t be 


The declaration indorſed by clerk of rules, or marked What declereti- 
by prothonotary, muſt be delivered, and not a copy. 1 2 
Newhall v. James, P. R. 331. Burr. 1052. 5 
How. 
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How if in vacation time. 
B. R. C. B. 

To charge a priſoner in cuſ- To charge a priſoner in the 
tody of the marſhal in vacation cuflody of the warden of the 
time (inſtead of the old me- Fleet in vacation time, the 
thod of ſuing out an habeas cor- plaintiſ draws his declaration 
pus ad reipondendum teſted as as of the preceding term, gets it 
of the laſt term) the plaintiſ ſtamped by the prothonotary, and 
mut file a bill of the preceding delivers or leaves it with the 
term, and then deliver or leave clerk of the papers. 

or the defendant in cuſtody a 
copy of the declaration as if the 
preceding term, and make an 
offidavit of the delivery thereof. 
Burr. 47. 1052. 


5th. Of declaring when Proceedings are by Original. 


Of proceedings Tf defendant is in cuſtody of any ſheriff, & c. upon a 
by original. ſpecial capias, then you declare againſt him by deliver- 
ing a declaration only, on treble 1d, ſtamp paper, 

thus : 


Surry, to wit. Richard Fenn, late of, &c. yeoman, 
was attached to anſwer John Denn, in a plea of treſpaſs 
on the caſe, and whereupon the ſaid John Denn, by T. 
8. his attorney, complains, that whereas (as in other 
caſes). You do not allege by original, in whoſe cuſtody 
he is; but affidavit of the ſervice is required, and you 
proceed the ſame as by bill afterwards. 


If in cuſtody of the marſhal, declare againſt him in 
the ſame manner, and do not allege him to be in the 
cuſtody of the marſhal. 


6th. Of the time for Declaring againſt Priſoners, 


3 | C. B. 
Rule as to time That no copy of a declaration No copy of a declaration 
of declaring. be delivered to any priſoner in ſhall be delivered to any pri- 
cuſtody, before the day of the ſoner, until after the proceſs upon 
return of the proceſs upon which cubich ſuch priſoner ſhall bt 
= the defendant was taken or taken or charged in cuſtody be 
= charged in cuſtody. Faft. 5 returnable, 
| W. M. It 
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« 


this term, in all cafes where a priſoner is or ſhall be 
taken, detained, or charged in cuſtody by nene pro- 
ceſs hereaſter returnable, ifluing out of this court, and 
the plaintiff ſhall not cauſe a declaration againſt ſuch 
priſoner, to be delivered to ſuch priſoner, or to the 


« gaoler or turnkey of the gaol or priſon where ſuch 


«c 


cc 


priſoner is, or ſhall be detained or charged in cuſto- 
dy, before the end of the next term, after the return of the 


93 
It is ordered, © That from and after the laſt day of Of the laſt rule 


26 Geo. 3. 


« proceſe, by virtue whereof ſucha priſoner is, or ſhall: be 


«c 


(6 
«cf 


if 
1 
10 
10 


In 


taken, detained, or charged in cuflady ; and (unleſs the 
priſoner is or ſhall be in cuſtody of the marſhal) 
cauſe an aſſidavit to be made and filed with the clerk 
of the rules of this court, of the delivery of ſuch de- 
claration, and of the time when, and the perſon to 


whom the fame was delivered, before the firit day of 


the next term, after the delivery of ſuch declaration, 
the priſoner ſball be diſcharged out of cuſtody by 
writ of /uperſedeas, to be granted by this court, or one 


of the judges thereof, upon filing common bail, un- 


leſs, upon notice given to the plaintiff's attorney, 
good cauſe ſhall be ſhewn to the contrary: and in 
caſe of a commitment, or ſurrender to the martha], 
in diſcharge of bail, after the return of the proceſs, 
and before a declaration delivered, unleſs the plaintiff 
{nall cauſe a declaration to be delivered as aforeſaid, 


* before the end of the term next after ſuch commitment 65 


** ſurrender ſball be made, and due notice of ſuch ſurrender 


gi ven, the priſoner ſhall be diſcharged out of cuſtody 
by writ of /uper/edeas, to be granted as aforeſaid upon 
hling common bail; unleſs, upon notiee given to the 
plaintiſf's attorney, good cauſe ſhall be ſhewn to the 
contrary.” Hill. Term, 26 Geo. 3. 


Ey this rule (which comprehends the ſeveral ſtages 


of a ſuit on the part of the plaintiff) a priſoner becomes 
lyperſedeable in the following caſes ; unleſs good cauſe 
be ſhewn to the contrary, viy. 


iſt, If the plaintiff do not declare before the end of 


2dly. Although the plaintiff declare in due time, 


F xplanation or 
above rule. 


As to time oi 


the term next after the return of the proceſs, where- de clating, 
vpon the priſoner may have been arreſted, 


As to filing at: 


et it he da not make, and file with the clerk of the fidavit with 
rules, 


clerk of tules. 


1 
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rules, an affidavit of the delivery of his declaration, 
containing the time when, and perſons to whom the 
ſame was delivered, before the firſt day of the next 
term after the delivery thereof, the priſoner becomes 

and when not ſuperſedeable; but it being unneceſſary to make ſuch af- 

neceſſary. fidavit if the defendant be in cuſtody of the marſhal, 
that caſe is excepted in the rule. 


As to declaring - 3dly. In caſe of ſurrender or commitment of a de- 

after a ſurren= fendant to the cuſtodyof the marſhal, after the return 

OW of the proceſs, and before declaration, unleſs the plain- 
tiff declare before the end of the next term after ſuch 
commitment or ſurrender, and due notice thereof given, 
the defendant becomes ſuperſedeable. 


Or after an eſ- If a priſoner on meſue proceſs eſcape, and is retaken on 

re an eſcape warrant, and in cuſtody of the ſheriff, &c. the 
plaintiff muſt declare againſt him within two terms after 
taken on eſcape warrant. Reg. 6 Ann. B. R. and the 
{ame practice in C. B. 1 Barnes, 285. 


If a priſoner eſcapes, his recaption ſhall be looked on 
as the time of the render from whence the plaintiff is to 
proceed. Barnes, 382, 


Otherwiſe, de- If plaintiff does not declare in time, the defendant is 


fendantentitled . ; 
to ſuperiedeas, entitled to his ſuperſe deas. 


Exceptions as But if the delay was occaſioned from any treaty of 

to above rule. compromiſe between plaintiff and defendant, which at- 

— terwards broke off, defendant ſhall not be diſcharged; 

hate for it is for the priſoner's benefit that plaintiff liſtens to 
propoſals of accommodation. 3 Will. 455. 


ch mals But now by ſame rule, 26 Geo. 2. it is ordered, 
now be in writ- I hat notreaty or agreement, ſhall be ſufficient cauſe 
ing. * to prevent any defendant having the benefit of a 

« ſuperſedeas for want of proſecution, unleſs the ſame 
* bein writing, ſigned by the defendant or his attorney, 
% or ſome perſon duly authorized by the defendant; 
© and 1t be therein expreſled, that proceedings are ſtayed 

at the defendant's requeſt.“ 


* 
— 


Of the rule for” Generally ſpeaking, the court will not grant plaintiff 
time to declare. a rule for time to declare againſt a priſoner. 


But 


t 18 


of 

af- 
ed; 
; to 


red, 
auſe 
of a 
ame 
ney, 
ant; 
ayed 


intiſt 


But 
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But where in a writ againſt three, one was arreſted Seldom granted 
and Jay in gaol, and the other two abſconded, the court 2 
refuſed to diſcharge the priſoner, ſaying, that he muſt — | a pri- 
appear for all, or lie in gaol till the other two are out- except in caſes 
lawed ; but in fuch cafe plaintiff muſt move for time to of oute N 


declare againſt him in cuſtody. Eaſt. 12 Geo. 3. 


So, where in an action againſt two, and one defen- 
dant was committed to the Fleet, and charged with the 
action for want of bail, and the other abſconded, ſo that 
the plaintiff was not able to bring him into court by ar- 
reſt, and therefore took out proceſs of outlawry againſt ; 
him, which unavoidably over-run the time for declaring, ks 
viz. the two terms; the court thought it reaſonable, as 
the plaintiff could not declare againſt the other, he nei- 
ther being outlawed, nor in court, to allow a further 
time to declare. Barnes, 401. But in ſuch caſe the in which plain- 
court will expect plaintiff to ſhew, that he has uſed all tiff muſt pro- 
diligence to outlaw the other. Barnes, 396. 


ceed with due 
diligence, 


7th. General Obſervations on the Declaration, and what 
Perſon in cuſtody may be charged therewith. 


A declaration muſt be ſerved on a priſoner, or left Obſervations as 


with the turnkey, though he has appeared by attorney. te the, delivery. 
2 Black. Rep. 786. ; 4 / V of declaration. - 


And if a defendant is ſerved with proceſs, or arreſted Fd or to be 
when at large, and becomes a priſoner in the Fleet“ ste. 


before declaration, the declaration muſt be delivered to 
the turnkey. Barnes, 392. 


As the delivery of a declaration againſt a prifoner to 
the gaoler is good, fo is the delivery and fervice of every 
other proceeding and notice in the cauſe. Whitehead v. 


. 


Where the defendant is in cuſtody, the declaration 
muſt be delivered to the turnkey and not into the office, 
4&5 W. & M. c. 21. Greenhouſe v. Cleever, 1 Sir. 
474. 


. 


B. R. 
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YRS . | C7 
Gaoler muſt ac= I any gaoler or keeper of a If any gaoler or keeper of 
quaint priſoner priſon having received a copy of any priſon having received a 
"mw. a declaration againſt any pri- copy of - a declaration againſt 

| ſoner in his cuſtody, ſhall ſup- any priſoner in his cuſlody, ſhall 

preſs the ſame, and not deliver ſuppreſs the ſame, or nct deliver 
it forthwith unto ſuch priſoner, it forthwith unto ſuch priſoner, 
an attachment ſhall be ifſued an attachment ſball be entered 
againſt him. Eaft, 5 V. & M. againſt him. 


How if decla=a After an irregular declaration againſt a priſoner, the 
ration be irie- plaintiff cannot declare de nov, unleſs the priſoner is in 
gular ; cuſtody at another perſon's ſuit. Prac. Reg. 328. 


or plaintiff has Nor can he, if he has miſtaken his form of action, or 
miſtaken his the capacity in which he ought to have ſued, make 
form of action. ED - g 

a new ailidavit and fo declare againſt him. Bar. 391. 


397- 
What perſons Proceſs may be ſerved on a man in cuſtody of the 
in cuſtody are , 


deemed charge- Marſhal, having ſurrendered himſelf to take the beneſit 
able with de- of the act for relief of inſolvent debtors. Pry v. Lau- 
claration as a ford, 3 Geo. 2. 

priſoner. fo | 2 

A perſon. com- A priſoner, committed for a contempt, cannot be 
mitted for con- charged with a declaration without leave of the court. 
tempt. Prac. Reg. 325. | 


A fugitive wo A priſoner ſurrendering as a fu 


ws. Ara: gitive, cannot be 
as ſurrendered. 


charged with a declaration under this act, becauſe not 
committed, Prac. Reg. 126. 1 Bar. 281.; but it ſeems 
he may be arreſted, Ib. and vide 2 Black. Rep. 970.; 
that a fugitive ſurrendering himſelf to the Fleet under 
the inſolvent act, is not a priſoner in the cuſtody of the 
warden, nor liable to be charged with a declaration. 


Onein —_— One in cuſtody on an attachment, cannot be charged 
ment. in execution without leave. Prac. Reg. 825. But it 
has been ſince held, that a perſon in cuſtody, under an 


attachment for non-payment of coſts, may be charged. 
Bonafous v. Schoote, 4 D. & E. 316. 


or on a criminal A priſoner in cuſtody qn a criminal account, cannot 
account ; be charged with a civil action, without leave of the 
court. Salk. 354. 


A perſon 


Sec. III) AGAINST PRISONERS. 97 


A perſon attainted even of high. treaſan, may be 97 attainted of 
charged with a civil action by leave of the court. Rm high treaſon; 
den and another v. Haadanald, 1 Wil. 217. 


The court will not give leave to charge a priſoner with or a prifvtier 
an action, who has a pardon upon condition of tranf. pardoned on 


| 1 dition of 
portation, becauſe it would defeat the effect of the par- cou 
don, and render the priſoner ineapable of — — 


tion; 


the condition on which he was pardoned. Ld. Raym. 


848. 


But a priſoner on a charge of felony may be charged or a felon. 
with a latitat. Daintree v. Fnftice, Hil. g Geo. 3. | 


If the defendant is in cuſtody of any gaoler, &. for How to pro- 


judge) of the debt, the ju 


25, 4d. 


B, R. 

If the defendant is in cuſlod 
of the ſberiſſ, a rule lo N 
and plead muſt not be given lo- 
fore affidavit is ac of the de- 
livery of the declaration, which 
Ada vit WY new be filed with 
_ the clerk of the rules before the 
A. Jef of the next term afier 
(he delrvery of the declaration. 
By Reg. Hil. 26 Geo. I, 


But if the defendant is in the 
'ufody of the marſhal, no affi- 
Vor- II. da vi 


felony, upon producing Jour prong od worn before a <c<d in action 
e's clerk wil 

der to detain him; in this caſe affidavit is filed with 

Meſſrs. Provoſt and Webb, and ſue out writ (or if bill 

of Middleſex, with Mr. Braithwaite) as in other caſes ; 

take the writ to the ſheriff, and leave the order; pay 


give you an or- againſt a felon. 


A ereditor may lawfully enter a detainer againſt his How if a per- 
debtor, who is in fact reſident within the walls of the fon be volunta- 
fleet, though he be not there dy compulſion. Wilkins und neſident 


within the walls 


fin v. Jaques, 3 T. R. B. R. 392. of the Fleet. 


B. Of the Defendant's Appearing and Pleading. B. 


"Go 

The ſame practice in the Before rule to 
Common 0 the affidavit be- nn 
ing to be filed with the pro- vnn of deu“ 
e 1 if Eafter IKE abr A. 8 by 
is the ſecond term, then the aſſida- filed, if defend- 
vit of delivery muſt be filed ant in cuſtody 
within ten days. of ſheriff, 


But if defendant is a priſoner Not otherwiſe. 
with the warden, no affidavit 


7 


davit of delivery is neceſſary, 
but a rule to plead may be given 
of courſe. And if 74 declara- 
tion is delivered four days ex- 
When declara- cinfive before the end of term, 
3 muſt N and the rule given and plea de- 
r manded, ¶ which muſt be done on 
P t . 
ferm, the back of the declaration, the 
defendant muſt plead as of that 
term. But if the bill is not 
filed, and copy delivered four 
days excluſive before the end of 
the term, the defendant may 
zmparl till the next. 


If proceſs is returnable the 


Fei day of Eaſter or Michael. 


mas term, and the declaration 
be delivered before menſem 
paſchæ or the Morrow of All 
Souls, and affidavit thereof filed, 
| the defendunt muſt appear be- 
fore, ten days after Eaſter or 
Michaelmas term ; and if he 
oppears within that time he may 
imparl till the next term, unleſs 
| the addion is in London or Mid- 
dleſex, and defendant is in pri- 
fon within 40 miles of London, 
and then though he appears 
within that time he muſt plead 


two days before the efſoin day of 


that ſubſequent term. 
Eaflt,. 5 . & M. 


If the declaration be deliver- 
ed on or after menſem paſchæ 
or Morrow of All Souls, or in 
Hilary or Trinity, and rules 

- given, if defendant appears tao 
days before the efſoin day of the 
next term he ſhall imparl fill 
the next term; but if he does 
not appear within that time, 
the plaintiff is entitled to judg- 
ment, 


Reg . 


OF PROCEEDINGS + 


[C h, XV. 


"of delivery is necefſary ; and in 
ſuch caſe the rule to plead is 
out in eight days inclufive. 


If defendant is in a common 
gaol, and the declaration is de- 
livered before the efſoin day of 
the term, the rule is out in four 


days. 


In. Eafler and Michaelmas 
terms, if the declaration is de- 
livered before menſem paſchæ, 
or Morrow of All Souls, the 
rules to plead are out in ten day: 
after the term, except the aftion 
is in London or Middleſex, and 
the defendant a priſoner within 
forty miles, as in HB. R. 


And in Hilary and Triniiy 
terms if the declaration is di- 
livered on or aſter the efſoin 
day of the term, the rules t 
plead are out two days befort 
the efſoin day of the ſubſequen' 
term. But if defendant ap- 
pears within the time he may 
imparl as in B. R. Eafl. 5 M. 
& H. and Vide 1 Barn. 150. 


[f the declaration is delivered 
before the efſoin day of the tern 
next after the return of tht 
writ, the plaintiff in ſuch nes 

term 
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term may give rules, and the de- 


ſendant muſt _ and plead 
on or before the expiration _ . 
the rules. Eaſt. 5 WW. & M. | 
n 8 | 
on 


I caſe of a priſoner in the Marſhalſea, demand of When demand 
ur plca is neceſſary, but not ſo if defendant is in cuſtody of — necei- 
the ſheriff. 1 T. R. 591. Nh ; 

A priſoner may, any time pending the action, and be- Priſoners may 
fore ſinal judgment, file ſpecial bail, and prog ſame, in any ſtate of 


and have a ſuper/edeas, if in the cuſtody of the ſheriff; hap here 
if in cuſtody of the marſhal by a judge's order only. A barged. 
Ids : 
de- N. B. A juſtification in vacation before a judge, is 
- ſuſficient upon notice. | 
155 If a defendant in cuſtody, file his plea with the clerk When priſoners 
* of the papers, or enter it in the general iſſue book be- _—_— r Gp 
hin fore any plea be due; for example, if the declaration be Pie. 


delivered ſo late in term that the plaintiff is not entitled 
to a plea until the following term, and yet the defendant 
voluntarily pleads in the ſame term, he muſt give no- 
tice thereof to the plaintiff's attorney, otherwiſe ſuch 
plea will be a nullity. Thomas v. Pritchard, 4 T. R. 
664. 


Dut in general a priſoner need not give notice of his 
having filed a plea; and what was ſaid by the court in 
the above caſe, can only apply to caſes where the de- 
tendant pleads out of time. In that caſe the defendant 
rinil had a right to imparl until the next term: but he 
choſe to file a plea in the ſame term, of which he gave 
no notice to the plaintiff. And if a defendant mean to 
avail himſelf of a plea which is filed before the time, 
when by the rules of the court he is compellable to plead, 
le mult give notice of his plea. But in this caſe the 


* 5 defendant pleaded in the regular time, and therefore no 
5 V notice of it to the plaintiff was neceſſary. Rufbo/m v. 
150. Chapman, 5 T. R. 474. 

livercd If the defendant does not plead (no demand is neceſ- 
K gf fary) within the time, ſigu judgment, and give notice of 


inquiry to the priſoner or turnkey, and procced againſt 
H 2 him 
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him as in other cafes. (excepting that he muſt be pro- 
eeeded againft to final judgment, within three terms). 
See poſt the rules Eaſt. 8 Geo. 1. and 26 Geo. 3 


But if you forget to ſign your judgment on the firſt 
rule given to plead, you may in the next term give a 
freſh rule (no demand 1s neceſſary), and for want thereof 
fign judgment when the rule expires. 


C. C. Of Proceeding againſt Priſoner to Trial and 
| Execution. 


Within what In all caſes after declaration dehvered, unleſs the 
time plaintiff plaintiff proceed to trial on final judgment, within three 
muſt proceed terms after ſuch declaration delivered, (if by the courſe 
on to trial and Of the court the plaintiff have it in his power fo to pro- 
judgment. ceed, and of which three terms the term wherein the 

declaration is delivered ſhall be accounted one,) the de- 


fendant becomes ſuperfedeable. 


How on a far. In cafe of ſurrender in diſcharge of bail, after decla- 

render aſter de- ration delivered, unleſs the plaintiff proceed to trial or 

claration, final judgment within three terms next after ſuch ſur- 
render, and due notice thereof, (if, by the courſe of the 
court, the plaintiff have it in his power ſo to proceed, of 
which three terms the term wherein the defendant ſur- 
rendered ſhall be accounted one,) the defendant becomes 
ſuperſedeable. 


Within what 1 all caſes after trial had or final judgment obtained 
time to proceed againſt any priſoner, unleſs the plaintiff cauſe ſuch pri- 
to execution, foner to be charged in execution within two terms next 
eee 5 after fuch trial or judgment, (of which two terms the 
term wherein ſuch trial ſhall be had, or final judgment 
How in caſes of Obtained, ſhall be accounted one, in caſe no writ of er- 
_ writ of ecror or ror be brought, or injunction obtained; and in ſuch caſe 
injunction. within the like ſpace of time next after the judgment be 
affirmed, the writ of error non-profſed or diſcontinued, ot 
the injuuction diſſolved, including the term of ſuch at- 
firmance, nn pros, diſcontinuance, or diſſolution, ) the 

priſoner becomes ſuperſedeable. | 


In caſe of ſur- In caſe of a ſurrender in diſcharge of bail had, or 
render, final judgment obtained, unleſs the plaintiff cauſe the 


defendant 


11 ² TTT 
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defendant to be charged in execution within two terms 
next after ſuch ſurrender, and due notice thereof, (of 
which two terms the term wherein ſuch ſurrrender ſhall 
be made ſhall be taken to be one, af no writ of error be 
depending, or injunction be obtained; and in ſuch caſe 
within the like ſpace of time next after the judgment be 
afirmed, the writ of error non-profſed or diſcontinued, or 
the injunction diſſolved, including the term of ſuch af- 
firmance, non pros, diſcontinuance, or diſſolution, ) the 
priſoner becomes ſuperſedeable. R. 26 Geo. 3. B. R. 
8 Geo. 1. C. B. 
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For the better underſtanding of this rule, it may be Cooſtruction of 
proper to ſtate the proceedings. If the declaration is rule as to the 


delivered in Hilary term 1791, the plaintiff muſt ſign © 
final judgment the laſt day of Trinity term, and charge 


defendant in execution the laſt day of Michaelmas term 
(unleſs error or injunction). | 


In country cauſes, and alſo in ſuch as are tried at the 
ſittings after term in London, and Middleſex, the two 
terms allowed a plaintiff for charging the priſoner in 
execution after trial, muſt be computed from the term 
wherein the diringas juratorum is returnable, inclu- 
fively to the end of the following term, after which the 
defendant will become ſuperſedeable, if not charged in 
execution. 'Thus if a plaintiff proceed to trial at the 
Lent aſſizes, the defendant will become ſuperſedeable 
immediately after the following Trinity term; or if at 
the Summer aſſizes immediately after the following Hi- 
ary term, if not previouſly charged in execution; but 
ſhould a plaintiff proceed to trial at the ſitting within 
term in London or Middleſex, the defendant muſt be 
charged in execution in the following term, or he will 
become ſuperſedeable, 


Although it become impoſſible for the plaintiff to 
proceed to trial within the time directed by the rule, 
yet the defendant is not ſuperſedeable until three terms 
have fully elapſed. See rule and order K. B. 296. 


Notice of trial to a turnkey good, in an action againſt 
i piſonex. Str. 248. 


How 


ime. 
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D. D. How to charge in Execution. 


If in Cuſtody of Sheriff. | 
Having entered, docketted, and filed your judgment 
of record, ſue out a ca, ſz. as in other caſes, and get 


warrant thereon, which lodge with the gaoler in whoſe 
cuſtody defendant is. 


If in Cuſtady of Marſhal or Warden. 


ee + C. B. 

Get rule of clerk of rules for Make out habeas corpus ad 
marſhal to acknowledge defen- ſatisfaciendum on a 5s. ſtamp, 
dant to be in his cuſtody ; ſerve get it ſigned by prothonotary, 
fame on marſhal, who will pay 18 4d ; ſealing 7d.; pro- 
make out ſuch acknowledgment ; cure judge's fiat thereon, (as.) 
ofply to clerk of treaſury ſor him take it to clerk of papers at the 
to enter up final judgment on the Fleet, four days before return 
roll; pay 28. ; make aut com- thereof, pay s. 2d, ; apply to 
mittitur on flip of parchment clerk of treaſury to enter final 
unſlampt ; take it to the clerk judgment on roll, pay 28.; pay 

75 judgments, and file it with officer for bringing up deſin- 
vim, who twill enter it on the dant 10s. 6d; crier 18. ; ſe 
roll; is is uſual alſo to enter condary 10s. 

it in marſha'”s book at clerk 
of judgments. Defendant then 
andi charged in execution. 


Q. If entry in There 1s a book kept in the K. B. office, called the 
Marſhal's book marſhal's book, in which are entered the names of per- 
neceſſary, ſons charged in cuſtody previouſly to their being ſo 
charged. But this is a book of no authority, and only 

meant for the marſhal's convenience, that he may rea- 

dily ſee what perſons are charged in cuſtody ; fo that it 

1s (in truth) only a memorial of the defendant's being 

charged in cuſtody of the marſhal, and not the cauſe or 

foundation of ſuch charge and detainer. Hutchins v. 

Kendrick, 2 Burr. 1049. This has been adhered to in 2 

late caſe before Lord Kenyon, and he held it not neceſ- 

ſary on the maſter's certificate, and refuſed to diſcharge 

the priſoner for want of ſuch entry. 


Of entering The committitur muſt be actually entered on record 
committitur on before the end of the ſecond term, 2 Str. 1215. Un- 
record, win v. Kerchoffe, 4 Burr. 18471. | 

. Defendant 
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Defendant diſcharged out of the cuſtody of the Of neceſſity of 
marſhal, becauſe there was no acknowledgment by him 600d 
of the defendant's being in cuſtody in the term in which 
he was charged in execution. Fiſber v. Stanhope, 1 Trin. 

Term, 464. 5 


The plaintiff muſt give notice of his having aban- Of che notice of 
doned a former committitur which is erroneous, before 8 
he enters a ſecond, rectifying the miſtake. Topping v. : 
Ryan, 1 T. R. 227. ; 


>. . The whole of 
The plaintiff ſhall have every day in the ſecond term pee ee 
to charge a priſoner, 2 Wil. 380. C. B. lowed to charge 
priſoner. 


The defendant a priſoner, applicd to be diſcharged by what ſhall be 
ſuperſedeas for want of being charged in execution deemed a ſufh- 
within two terms after judgment. The plaintiff ex- 8 
cuſed himſelſ by the delivery of a ca. /a. to the gaoler, — Hons. 
within due time. But the court held that to be inſuſh- cution in time. 
cient, The ca. ſa. ought to have been delivered to the 
ſheriff, and the ſheriff's warrant to the gaoler. Bar. 


389. C. B. 


If defendant, a priſoner, brings a writ of error, plain- 
tiff has no need to charge him in execution the ſecond 
term after the judgment, 2 Wil. 380. C. B. 


If the plaintiff recover a judgment againſt two defen- How if judg- 
dants in the King's Bench, and one of them bring error ment againlt 
in the Exehequer Chamber, the plaintiff cannot charge driogs cnor. 
the other defendant in execution, till the record be re- ; 
mitted into the court of K. B., notwithſtanding the writ 
of error might have been quaſhed 3 becauſe 
not brought by both the defendants. IJ.areche v. Waj- 
brough and another, 2 T. R. 737. 


In ſuch caſe where the judgment was aſſirmed in the 
Exchequer Chamber, and coſts given of the writ of er- 
ror, and both defendants were taken under writ of exe— 
cution on the whole ſum, including the coſts of the writ 
of error, as well as the original ſum recovered, this 
court permitted the plaintiff to amend his cmmitlitur in 
execution as to the defendant, who did not join in the 
writ of error, by altcring it to the original ſum reco- 


vered. . 
C. 0: 
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E. Of the Superſedeas. 


If plaintiff do not declare and file affidavit of ſervice 
of declaration, and proceed to trial, judgment, and exe- 


cution, in manner and within the times limited by the 


rules of court as above reſpectively preſcribed, defen- 
dant may obtain his diſcharge by /uperſedeas. 


How to obtain Superſedeas. 
1ſt. For want of Declaration. 


If Defendant in Cuftody of Sheriff. 

( 
et certificate from gaoler 0 et certificate from gaoler 0 

the cauſes be is charged with, the cauſes priſoner flands charged 
and affidavit of gaoler's ning with; take out ſummons to 5 
fame ; take out judge's ſummons cauſe why defendant ſhou!d nat 
to beau cauſe why writ of ſu- be diſcharged for want of de. 
perſedeas ſhould not iſſue for clatation ; ſerve ſame on plain- 


defendant's diſcharge ; ſerve ſame tiff*s attorney, three ſummonſes 


on Paint 's attorney; one ſum- are neceſſary. IF no attendance 

mons only is neceſſary ; if he ne- on either, make affidavit of ſer- 

gle attending, male affidavit of vice and of your own attend- 

ſuch ſervice and attendance on ance, 

your part, and judge will make 

an order for ſuperſedeas on de» Get judge's fiat, carry it to 

fendant's filing common batl ; Filaver*s who ſigned original 

take ſuperfedeas to ſberif,, who aurit, to be filed. Take ſuper- 

mill diſcharge priſoner. Whole ſedeas prepared and ingraſſed 

erpence about 88. 9d. with you, and filazer will ſign 

ame, but you muſt firſt enter ape 

If by original, and defendant pearance with him as in @ com- 

in cuſtody of ſheriff, get the order mon caſe, 

as above, file an appearance 

evith the filazer, and he will 

make out ſuperſedeas ; get it 


ned and ſealed. 


If in cuſtody of marſhal, he 
will ern; to him as by bill. \ 


. 'T * - w 
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If Defendant in Cyſlody of Marſhal or Warden. 


B. R. .. G6: 

If in cuſlody of marſhal go to If in cuſlody of warden apply 
clerk of papers in K. B. priſon to clerk of papers in Fleet for 
for a certificate of cauſes with the cauſes defendant is charged 
which he is charged : take out with, then proceed by ſummons 
ſummons, and on plaintiff's at. as before to obtain ſuperſedeas, 


 torzey not attending, judge will which is always neceſſary in 


male order : or common bail le- this court for defendant's diſ- 
ing filed, and upon certificate charge. | 

thereof from clerk of common 

baile, marſhal will diſcharge . 

deſendant wwithout any ſuperſe- 

deas. 


ey 


Formerly in obtaining the ſuperſedeas, it was neceſſary Ceruißcate from 
to get certiſicate from the clerk of the declaration if clerk of decla- 
in B. R.; or from prothonotary in C. B., that no bill or rations unne- 


declaration were filed in that office againſt defendant, ceſſary. 


but that ſeems now unneceſlary, 1 Str. 474. 


In all the above caſes when common bail filed, or ap- 
pearance entered, file memorandum of warrant accord- 
ing to 25 (Geo. 3. c. 80. : 


ad. For want of Proceeding to Trial, Judgment, or Exe- 


cict ion. 


The manner of procuring defendant's diſcharge for 
want of plaintiff's proceeding to trial, &c. is very nearly 
iimilar to the mode above mentioned, according as pri- 
ſoner may be in cuſtody of ſheriff, or of marſhal, or 
warden, only the ſummons muſt be drawn agreeable to 
the fact, and three ſummonſes in caſe of non-attend- 
ance will be always neceſſary. Alſo in C. B. ſuperſedeas 
mult be ſigned by prothonotary, inſtead of filazer. 


If a plaintiff do not proceed to trial or ju Not entitled te 
within three terms againſt the defendant (a priſoner), diſcharge till 


che latter is not entitled to be diſcharged, until t i» <xpiration of 


| = third term, 
ration of the tlird term. Thomas v. Prichard, 4 L. 


664, 


OBSER- 


Plaintiff muſt a 
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OBSERVATIONS 


On the Superſedeas -e Priſoners antitled to it— ii. 


Fect, Cc. 
By the rules above-mentioned of 26 Geo. 3. in B. R. 


proceed accord- and 8 Geo. 1. in C. B., the particular times of proceed- 


ing to rules 26 
Geo. 3. and © 
Geo. 1. or de- 


ing are pointed out, and if plaintiff does not ſtrictly ad- 
here thereto, defendant will be entitled to his diſcharge 


fendant will be hy /uperſedens, and the terms are always reckoned inclu- 


_ diſcharged, 


Except in cer- 
tain caſes. 


As when pre- 
vented from 


five. Davis v. Hale, Bar. 279. Huggins v. Bainbridge, 


Bar. 383. 


But this is upon the ſuppoſition that the plaintiff is 
capable of proceeding within the time ſpecified, for if by 


the act of the court or of the defendant himſelf, he 


ſhould be prevented, no advantage by /per/edeas is to be 
taken, | 


As if the court delay giving judgment on demurrer, 
or the like, or aſſize only held in the county once a year. 


proceeding by Huggins v. Bainbridge, Bar. 383. 


an act of the 


court; 


or writ of error; 


or bad plea; 


Or defendant brings a writ of error, or files an in- 
junction. Garrat v. Mentill, 2 Wil. 380, 


Or pleads a plea, found bad on demurrer. Bibbins v. 
Mantill, 2 Wil. 378. 


But if he brings a writ and puts in ball, he may be 
diſcharged on ſuperſedeas, Bar. 499, Roe v. Whitehead ; 
for the bail will be liable. 


or beingobliged So, if it be a joint action, and one defendant be a 


— * priſoner, and againſt the other plaintiff is obliged to 
endant; 


proceed to outlawry, as he cannot declare till the latter 
be outlawed, he ſhall be excuſed for not proceeding 
againſt the former, but muſt take out rules from time 
to time, for time to declare, Knight v. Parker and 
another, Blac. 759.3 and muſt alſo uſe all due diligence. 
Tracy v. Garmſten, Bar. 396. Linthqoaite v. Bigbee, 
Bar. 398, Wilhamsv. AMluincharing, Bar. 401. 


So, 


| 
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So. if there be any treaty of compromiſe hetween or by treaty of 
plaintiff and defendant, this ſhall excuſe. Walter v ompromiſe; 
Stewart, 3 Wil. 456. | 


But now by 26 Geo. 3. this compromiſe muſt be 
in writing. ‚ 


Or if defendant has eſcaped after render, for then or eſcape of de- 
the time of recaption ſhall be deemed the time of fendant. 
render. Mabſon v. Butler, Bar. 382. 


But it is not an excuſe for not charging in execution, But not by de- 
that ca. /a. was delivered to gaoler in due time; it ought livery of ca. ſs. 
to be delivered to ſheriſt, and ſheriff's warrant to gaoler. * 
Pole v. Cooke, Bar. 389. | | 


When a priſoner is ſuperſedeable, he ſhould take ad- I priſoner ſu- 
vantage of it in due time; for although it is a rule that — ? 
a priſoner once ſuperſedeable is always fo, yet that rule take advantage 
only holds ſo long as he remains in the ſame cuſtody, of it. 
and under the ſame proceſs ; for if a priſoner on ts Explanation of 
proceſs be ſuperſedeable for any irregularity, (as for not the rule once 
declaring or proceeding to trial or the like,) and does 1 
not take advantage of it before he is charged in execu C- 
tion, he cannot afterwards avail himſelf of it, being then 
in cuſtody under a different proceſs. Roſe v. Chrift- 
field, 1 D. & E. 591. n. 


But plaintiff cannot charge him in execution after he 
has obtained the ſiperſedeat though before he is diſ- 
charged by virtue thereof, Kirk v. Burrowes, Bar. 375. 
Webb v. Dorwell, Bar. 400.3; provided defendant has 
ſerved the order, otherwiſe he may, Clayton v. Stapp, 


Bar. 379- 


For where a priſoner applies on a mere irregulari- priſoner muſt 
ty, he is in the ſame ſituation with any other defendant, complainof any 
and muſt come in time and do what he ought on Oy * 
his part. Robertſon v. Douglas, 1 D. & E. 191. 2 bn, 


8 
* 


Thus if a declaration be delivered againſt a priſoner 
35 ſuch, after he has obtained a ſuperſedeas, it is irregular, 
but unleſs he apply to the court in due time, ſubſe- 
quent proceedings will not be ſet aſide ; the r ray 

| ould 
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ſhould be made immediately. Gelegan v. Harper, 1 H. 

B. 251. Hutchinsv, Kenrick, Burr. 1048. ; 
When ſuper. So, a priſoner ſuperſedeable is only ſo with reſpect to 
due ena the plaintiff himſelf ; not to third perſons, for by them, 
what actions he ſo long as he is in actual cuſtody, he may be charged in 
is ſo. execution, Burr. 1048, Hutchins v. Kenrick. 


And only to plaintiff himſelf in that cauſe in which 
he is ſo ſuperſedeable z for he may be charged in execu- 
tion in another action, for a different cauſe at the ſuit 


of A. Grub v. Crich, Bar. 500. 


of otaintif's If 2 priſoner be ſuperſedeable for want of declaration 
ns or but not ſuperſeded, plaintiff cannot diſcontinue, and 
charging de- charge defendant with a new Writ for the old cauſe. 


e. e Peck v. Adams, Bar. 396. 


tion. - 
Nor can he after a /uper/edeas, hold him again to bail 
in another action for the ſame cauſe. Meredith v. Barry, | 


Bar. 393- 


So, after judgment reverſed on writ of error, plain- 
tiff cannot charge defendant with a ſecond declaration 
Peachey v. Bowes, 368. 499- 


Nor after judgment recovered, can he charge him 
with declaration in an action of debt on ſuch judgment, 
inſtead of charging him in execution. Childs v. Prows, 
Bar. 399. 


But he may diſcontinue, and proceed on a common 
unbailable action for the ſame cauſe. Culme v. Dingle, 
Bar. 392. 


How if he has 80 if plaintiff has ſued in a wrong capacity, or miſ- 
miſtaken his taken his action, if he has only one cauſe of action, he 
cane 1 cannot make a new affidavit and charge defendant with 
"f ation, a freſh declaration for the ſame cauſe, though in a dif- 
ferent form; but if he has a different cauſe of action 
againſt him, he may charge him with it, though origi- 

nally taken in cuſtody upon the wrong cauſe. Abd v. 

Flopkins. Parſons v. White, Bar. 391. © 

e 
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The defendant having been diſcharged by /uperſedeas When defend- 
before judgment, is not finally diſcharged, but after judg- op eee 
ment is ſubject to be taken in execution. But where a after —— 
defendant is ſuperſeded after judgment, for want of be- deas; 
ing charged in execution, his perſon cannot afterwards 


be taken in execution, Bar. 376. C. B. | 


A defendant who has been ſuperfeded for want of be- or held to bail 
ing charged in execution, cannot be held to fpecial bail, in an ation on 
in an action brought upon ſuch former judgment; but judgment. 
after judgment obtained in ſuch ſecond action, he may 
be charged in execution. Blandford v. Foote, Cow. 72. 

Wright v. Kerfwall, Bar. 376. ina) v. Dewin, 2 Blac. 
982. | 


A ſuperſedeas obtained after judgment, cannot be when ſuperſe- 
pleaded in bar to an action on ſuch judgment. Teoppin 22 — 
v. Ryan, 1 D. & E. 273. —· ͤ N 

Where a priſoner in exccution is diſcharged by the What [hall be 
conſent of his creditor, upon giving a freſh ſecurity to een 1 
ſatisſy the judgment, and that ſecurity is afterwards gw 
aſide on account of a mere informality, the judgment is 
ſatisfied, and cannot be ſet off againſt a demand of the 
priſoner. Jaques v. Withy, Ib. 557. 


And if defendant be diſchatged out of execution on 
terms not afterwards complied with, plaintiff cannot re- 
furt to the judgment again, and charge defendant's per- 
ton in execution. Laigers v. Aidrick, Burr. 2482. 


d. Of Proceeding by and againſt Prifoners hav- A. 
ing removed themſelves, when charged with 
Proceſs, 


. C. B. 
If a priſoner in the Marfhal- If a priſoner in the Fle f te- 


ſea on meſne proceſs, remuves moves himfelf to the Mapſbalſea 


bimſelf to the Fleet before the before the plamtiff has declared, 
piuntff has declared againſl the plaintiff muſt declare in B. 
bm, the plaintiff then muſt de- N. and cannot proceed further 
care in C. B. and cannot pro- in C. B. unleſs he brings the 
e:d further in B. R., unleſs he defendant back by habeas cor- 
lung, the defendawt Lack there pus ad reſpond uꝗum. 

ty And 
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by habeas corpus ad reſpon- 
dendum, but he has his eledlion, 
and may do either. Sherſon 


v. Hughes, 5 D. E. 35. 


But if a priſoner in the cuſ- 
tody of the marſhal, after being 
charged with a declaration in 
B. R., removes himſelf to the 
Fleet, the plaintiff muſt proceed 
to judgment in B. R., and then 
bring the defendant back by ha- 


beas corpus ad ſatisfaciendum, 


to be charged in execution in 


"Fe KR: 


1 
How if a writ 


of habeas cor- 


pus iſſues from 


tach court. 


After removal 
he muſt be 


And note, that if upon the 
defendant's removal from B. R. 
to C. B., before plainti has 
declared, the plaintiff does not 
declare within the tao terms, 
vide the rule Hil. 26 Geo. 3. 
unte, the defendant's applica- 
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And if a priſoner in the Flies 
charged with a declaration in 
C. B. removes himſelf aſter. 
wards to the Marſbalſea, the 
Plaintiff muſt proceed to jucg. 
ment. in C. B., and then carry 
him back Ly habeas corpus ad 
ſatisfaciendum, to charge hin 


in the Fleet. 


And note, that if upon defer. 
dant's removal from C. B. & 
B. R., before the plaintiff has 
declared, the plaintiff does nit 
declare within the two terms, 
the defendant's application for 
a ſuperſedeas muſt be to B. R. 


tion for a ſuperſedeas muſt le 


made to C. B. 


But if he removes after le- 
ing charged with a declaration, 


(and not brought back by ha- 


beas corpus,) then plaintiff 


muft proceed to judgment in 
C. B., and may carry him back 
by habeas corpus to charge him 
in execution, and for want of 
being charged in execution in 


due time, Cc. he muſl apply for. 
R 


a {uperſedeas to B. R. 


But if he removes afler le. 
ing charged with a declaration, 
rag not brought back by ha- 

as corpus), plaintiff mu 
proceed to judgment in C. b. 
and may then carry him back 
by habeas corpus, to charge 
him in execution, and for want 
of being charged in execution in 
due time, Fc. he muſt app'y fir 
a. ſuperſedeas in C. B. Bur. 
384, 385. 


If two writs of habeas corpus iſſue, the one out of B. R. 


and the other out of C. B., where the perſon is in gao), 
the writ which is firſt ſerved ſhall have the body, ane 
the priſoner may aſterwards by another writ remove 
himſelf into the other court; but then he muſt plead firlt. 


A priſoner ſurrendered by bail was ſuperſeded, becauſc 


q charged in the ſame court after he had removed him- 
charged in that 


court whete re- ſelf, 2 Otr. 11 53. . 
moved, y 


Motion 
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Motion for a ſuperſedeas for want of a declaration in !f remored to 

C. B. within two terms. Defendant committed to the 3 
Fleet (charged inter alia with a bill of Middleſex at the eee Io" 
plaintiff's ſuit) before declaration delivered, and after- muſt be in 
wards the plaintiff delivered a declaration in the King's C- B. 
Bench at the Fleet, and not a declaration in C. B. which 
declaration, being delivered, after the defendant had re- 
moved to the Fleet, as a declaration of the King's Bench, 
the court held as null and void, and made the rule ab- 
ſolute. Bar. 402. | 


Plaintiff having made affidavit of his debt in B. R. When this may 
arreſted defendant by /atitat indorſed for bail. Defen- be without tren 
9 aflidavit of debt 
dant removed himſelf to the Fleet by habeas corpus, in tiat coun. 
charged with' this /atitat ; and plaintiff declared againſt 
him there without making a fecond affidavit, on which 
cefendant moved to be diſcharged on a common appear- 
ance, inſiſting, that in order to hold him to bail regularly, 
plaintiff ought to have made an aſſidavit of his debt in 
this court, and procured it to be indorſed on the declara- 
tion, according to the rule 8 Geo. 2. A rule was made 
to ſhew cauſe, which was diſcharged, the court being of 
opinion, that the rule of court extends only to caſes 
where a declaration is the firſt proceeding, and net to 


this caſe. Sampſon v. Warren, Bar. 75. 


The King by his prerogative has a right to ſue in The King may 
what court he pleaſes, and to impriſon his debtor in the ce Hate 
gaol for the county or liberty where he is arreſted ; and here le 
another perſon cannot charge him and remove him by pleaſes. 


habeas to another priſon. Sandys v. Spivey, Bar. 388. 


In caſes of ſuperſeding actions by reaſon of plaintiff's Proceedings 
not proceeding againſt priſoner in time, the being turned _—_ ow —_ 
over from one cuſtody to another makes no difference, flandiag 18 
but is always conſidered as the continuation of the fame mova?. * 


cuſtody. Burr. 439. 


For ſurther information hereon, ſce Ch. 18. fee. 2. 
title Habeas Corpus, 


—— — 
2 —— — 
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SECTION IV. 


Of Proceedings againſt Bail upon their Recogni- 


dance. 


Explanation of In the former volume of this work (Ch. 4), the doc- 
the 13 trine of bail has been treated of and * e and it 


againſt bail. 


Neceſſity of 


—_ out ca. bail, his execution mu 


4. 


may be remembered, that when the defendant in com- 
phance with the condition of the bail bond given to the 
ſheriff, appears to the action, bail above or ſpecial bail, as 
it is called, are put in, who enter into a recognizance to 
the plaintiff, Whereby they undertake, that if the 
defendant be condemned in the action, he ſhall ſatisfy 
plaintiff the coſts and condemnation, or ſhall render 


himſelf 2 priſoner, or that they will do it for him. (See 
Vol. I. p. 149.) 


But this is only upon the ſuppoſition that the plaintiff 
ſhould not be able to take the defendant in execution, 
and to get ſatisfaction from him either by his paying the 
debt, or by having his body in cuſtody ; for if the plain- 
tiff after he has recovered judgment, does not proceed 
againſt the perſon of the defendant, but on the contrary 
take out execution againſt his goods or lands, by fer: 


facias or eligit, he has made his election, and the bail are 
diſcharged. | | 


Whenever therefore plaintiff intends to reſort to the 
f be by capias ad ſatisfaciendun 

againſt the principal; which ſhews he would have the 
body till fatisfaction is made; and this writ of ca. .. 
mult be returned by the ſheriff, with a non ęſt inventuy 
for the bail are of courſe liable only on failure of their 
principal. This writ amounts to a demand on defen- 
dant to pay or ſurrender himſelf a priſoner, which if not 
done by the return thereof, or it the bail do not ſurren- 
der him within that time in diſcharge of themſelves, .it 


is preſumed that they are ready to pay the debt or dama- 
ges recovered. 


If the bail refuſe ſo to do, their recognizance is then 
forfeited, they are ſaid to be fixed, and plaintiff may pro- 


ceed 
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ceed againſt them either by a#ion of debt upon the recog- 
nizance, or by writ of ſcire facias, „ Whereby the ſhe- 

« riff is commanded to make known to them the judg- 

« ment recovered, and the force and effect of their re- 

« cognizance entered into, that the defendant has not g 
« ſurrendered himſelf to the priſon of the marſhal of 

« the Marſhalſea or Fleet (as the caſe is), and therefore 

« they appear in court, and ſhew cauſe why the plaintiff 

« ſhould not have execution againſt them, for his debt 

« and damages recovered.” | 


Of the previous Sieps of entering Recognizance, and ſuing 
out Ca. ſa. 


As the proceedings againſt the bail are founded upon Recognizance 
the recognizance forfeited, it ſhould regularly be a pre- to be entered, 
. HE Pp and ca. fa. ſued 
vious ſtep, whether plaintiff proceed by ire facias or by 1h. 
action of debt, to get the recognizance of bail firit proceedings by 
entered on the roll which muſt be carried in and ation oi (ci. ta. 
docketted. 


I ſay it ſhould regularly be, becauſe the forfeiture of 
the recognizance is the ground of proceeding ; but yet, 
in point of practice, it is often not done until after the 
writ againlt the bail is ſued out; and indeed, ſhould the 
defendant plead nul tiel record of the recognizance, it 
is ſufficient if the roll be carried in any time before the 
replication ; but it is moſt ſafe and proper to get it done 
in the firſt inſtance, 


In C. B. The filazer upon being requeſted will enter How recogni- 
the recognizance and get it docketted. zance cutered. 


In B. R. che attorney does it. 

u 

their Get roll of the term of which declaration is of, at 

efen- Mr, Way's office: make a docket paper thus “ The 

if not * *entry of Thomas Smith, gentleman, one, &c. of 

_ * Michaelmas Term 35th of George the Third.“ 

res, f 

dama- Middleſex ff. Recognizance of bail for C. D. at the 
ſuit of A. B. Roll. 273. 


s then * If you have before carried in rolls of that term, ſay, the further 
Ly pro- entry of, &c. i 
ceed Vol. II. 1 | Enter 
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Enter on roll memorandum of term declaration is of; 
then copy declaration, and afterwards recognizance of 
bail. Carry roll to clerk of judgments, he. will enter 
recognizance, and mark roll; pay 3s. for the docket, 
then carry it to the treaſury chamber and file it. 


The form of the memorandum is the ſame as in 
making up the ifſue (vol. I. 384.), and after the declara- 

8 tion is gone through, then go on thus; “ And the aid 
2 & C. D. by John Palmer his attorney, comes and de- 
&« fends the wrong and injury, when, &c. and there- 
% upon E. F. of Charing Croſs in the county of 
« Middleſex, mercer; and G. H. of Fleet-ftreet in the 
e city of London, grocer, (deſcribing the bail as in the 
„ recognizance,) came into the court of our Lord the 
6 King, before the King himſelf, at Weſtminſter, in their 
“ proper perſons, and became pledges and manucaptors, 
c and each of them became pledge and manucaptor for 
e the ſaid defendant, that if it ſhould happen that the 
« ſaid defendant ſhould be condemned in the plea 
« aforeſaid, then the ſaid manucaptors granted, and 
« each of them did grant, that all ſuch damages, coſts, 
« and charges (if the action be in debt, and judgment 
© be recovered on a verdict, ſay, did grant, that as wel 
the ſaid debt, as all ſuch damages, coſts, and charges; 
“or if in debt, and judgment was by default, ay, 
„did grant, that as well the ſaid debt, as all damages) 
“ as ſhould be adjudged to the ſaid plaintiff in that 
« behalf, ſhould be made of their, and each of their 


« faid plaintiff, if it ſhould happen that the defendant 
“% ſhould not pay the ſaid plaintiff, or render himſelf, 
© on that occaſion, to the priſon of the marſhal of the 


“ Marſhalſea of our ſaid Lord the King, before the 
« King himſelf.” | 


How ca. fa. ſued Beſides making an entry of the recognizance, a writ 
out. of capias ad ſatisfaciendum againſt the principal muſt be 
alſo ſued out, and returned non ef} inventus. 


[ts teſte and re- If proceedings be by bill, eight days between teſte ans 
Tn. return of ca. /a. is ſuthcient ; if by original, 15. 


Care 


6 lands and chattels, and to be levied to the uſe of the 
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Care ſhould be taken that the ca. /a. does not bear 
teſte of a term prior to that in which judgment is ſigned 
againſt the principal; as all proceedings againſt the bail 
thereon will be irregular. Gawler v. Folly, 1 H. B. 74. 
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The ca. ſa. is left in the ſheriff's office, and muſt be How left in 
left there four days before the return; ſheriff then re- ſueriff's office. 
turns it non eft inventus. 


There is no attempt in point of fact to find the prin- Intent thereof. 
cipal on this ca. /a. but it is merely as a warning that 
plaintiff means to proceed againſt the bail; or rather the 
cu. ſa. againſt the principal being left in the ſheriff's 
oflice, is as notice to the bail, that the plaintiff will pro- 
cced againſt the perſon, and it is incumbent on the bail Bailmuſt ſearch 
to ſearch whether any ca. /a. be left in the office. Burr, er it. 
Rept. 4 pt. 1360, 


The ca. ſa. need not be filed immediately on the return, When to be 
but if defendant pleads no ca. /a. ſued out, if it be filed. 
filed any time before replication, it is ſufficient. 


If the plaintiff has not ſued out a ca. /a. againſt the If ca. fa. not 
principal, in order to ground his proceeding by ſcire facias ſued out within 


: 6 * # . tbe year, ſci. fa. 
againſt the bail, within a year after the judgment ob- sine judg- 


. tained, a ſcire facias ſhould firſt go againſt the principal ment mult firſt 

es) to revive the judgment, before a /cire facias goes againſt 80. 

hat the bail on their recognizance; but the Pal cannot 

eit take advantage of this. Raym. 1096. 6 Mod, 304. 

the - Holt, 9o. | 

elf, H : 

the % to proceed by Aion on Recognizance. 

the Sue out proceſs as in a common action, as /atitat or 
capras ; but defendant cannot be arreſted ; the only dif- 

Ne (erence is, that although the proceſs be not bailable, 

& be yet an ac etiam mult be inſerted that the defendant may 


have notice for what he is ſued, and that the writ ought 
to be ſerved at leaſt four days before the return, that de- 


fendants may have the uſual time to render the princi- 
pal; the ac etiam is as follows: 


5 N. 
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BR C. B. 

And alſo to a bill of the And alſo that the ſaid C. D. 
ſaid A. B. againſt the ſaid C. and E. F. anſwer the ſaid 
D. and E. F. ina plea of debt A. B. in a plea of debt upon 
_ recognizance, according to recognizance, according to the 
the cuſtom of -our court before us cuſtom of our court of Common 
to be exhibited. Bench. | 


Lay the venue always in Lay the venue in Middleſex, 
Middleſex. | or in the county where recogu- 
zance <vas taken, 


See poſh, Obſervations A. 


All the ſubſequent proceedings are as in other caſcs. 


How to proceed by Scire facias. 


The recognizance being entered and ca. ſa. returned 
as above, prepare /cire facias, (which is generally made 
out by the attorney,) engroſs it on 25. 6d. ſtamp parch- 
ment, get it ſigned and ſealed ; it is then at your option 


either to cauſe the defendants to be actually ſummoned 
thereon or not. 


If Defendant is to be. ſummoned. 
Carry /ci. fa. to the ſheriff's office, get a ſummons 


thereon, give it to your officer, who will ſummon each of 
the bail; let "aig fa. lay in ſheriff's office the laſt four days 
excluſive before the return day; when it is returnable, 


call for the return, ſheriff will return ſeire feci. Then 
in 


f B. R. C. B. 
ive a rule for judgment on Give rule at prothonotary's 
piece of Plain paper. on the + 51>" day of return 
| of ſci. fa. for defendants to 
A. v. B. and C. bail of D. appear ; enter ſci. fa. on roll to 
rule on (ci. fa, be had at prothonotary 's, and at 
. | expiration of rule to appear, if 
It ts a four day rule excluſive, no a pearance entered, the clert 
enter it with clerk of rules, will fign judgment ; file writ 
make an entry of ſci, fa. or «ith culfos brevium, and ſu 


part | out 
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part thereof, ſhewing the ſum out execution, which may be as 
recovered on a roll, get it marked in B. R. EY | 
by clerk of judgments, and then 

fue out execution againſt the bail, Let ſci. fa. be tefled on the 
which may be by ca, ſa. or quarto die poſt of return of 
fl. fa. and either againſt both or ca. ſa. S. 
only one of the bail, let ſci. fa. 

be tefled on return of ca. ſa. 

if by bill; if original, as in 

C. B. 


Where only one ſci. fa. it is ſufficient if there be 4 
days excluſive between teſte and return. 


If Defendant is not to be ſummoned. 


Prepare /c:. fa. carry it to ſheriff's office, get it re- 
turned nhl, {ue out an alias teſted on the return day of 


* 


firſt 46 fa in B. R., and on gart die ol ſuch return 
day in C. B., let it lie in ſhexiff's office the laſt four days 
excluſive before the return, when returnable get it from 
ſheriff returned nihil; let there be 15 days between the 
teſte of the firſt ſci. fa. and the return of the alias, and 
it will do whether proceedings be by bill or original. 
Having got ſecond ſci. fa. returned nibil, proceed to give 
rule for judgment in B. R., and for appearance in C. B. 
as abovementioned. 2 Wha 5 1d 


Let the returns of the writs be on a particular or ge- 
neral return, as the proceedings are by bill or original. 


Where a ſcire facias againſt bail is not returned, the 
plaintiff cannot proceed upon an alias ſci. {a without 
an entry of the firlt upon the roll. Ld. Raym. 822. 
1252, 285 


If the ſecond ci. fa. be returnable of different terms Hos it ſci. fa, 
in B. R., enter the firſt on a roll of the term in which it >< returnable in 
!5 returnable, and make an award of the ſecond, get it 5 — 
docketted and marked by the clerk of the judgments in 

the next term; on return of ſecond ci. fa. clerk of trea- 

ſury will, after expiration of rule for judgment, enter 

the award of the judgment on the ſame roll. | 


But 


In C. B. 
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But in C. B. there muſt be two different rolls, the 
one of the term on which firſt ci. fa. is returnable, and 


whereon the firſt muſt be entered with an award of the 


ſecond, and docketted as of that term; and on the other 


the ſecond ſci, fa. is to be entered with the judgment, on 
default of appearance. 


Such are the proceedings, if the bail do not appear: 
if they do, the appearance is effected, and the ſubſe- 
quent proceedings are as follows: 


Of the Appearance of Defendant, and the ſubſequent Pri. 


ceedings. 


If defendant appear on the ſci. fa., ſuch appearance i; 


effected in 


B. R. C. B. 

By defendant's attorney giv- By entering appearance en q 
ing plainti s attorney notice on ſlip of paper at prothonotary':. 
a /lip of paper, that he appears 
for defendant upon the (ci, Ta. 


Plaintiff then declares (declaration to be ingroſſed on 


| treble 1d. paper, charge 84. per folio), to which defer: 


dant pleads, &c. and the ſubſequent proceedings are car- 
ried on the uſual way. A rule to plead, and demandot 
plea neceſſary as in other caſes, and defendant entitled to 
an imparlance, if declaration not delivered four day 
excluſive before the end of the term. 


N. B. Plaintiff's attorney, not the clerk of the pt 
pers, makes up iſſue on paper book on proceedings b 


ci. fa. ” K. 


OpSER- 
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OBSERVATIONS. 


A. Of the County in which Proceedings by 
Action or Sci. fa. mult be. 


B. Of the Teſte and Return of Sci. fa. 


C. Of leaving the Sci. fa. in Sheriff's Office, 
and the Summons thereon, 


D. Of the Bail being fixed, and how relieved 


by rendering the Principal, 

E. Of relieving them after Error brought on 
Judgment againſt the Principal. 

F. Of the Declaration and Pleadings on Sci. 
fa. 

G. Of the Judgment and Execution. 


H. Of Error in the Proceedings, and of amend- 
ing Sci. fa, 


A. Of the County in which Proceedings againſt 
Bail muſt be. | 


119 


In the Court of King's Bench, the courſe is always Ot the venue in 


to enter recognizances as taken in court, though actu- K. B. 


ally by a judge at his chambers, and in that court they 
are not taken in a ſum certain, as in the Common Pleas, 
neither are they records till entered. 


But in the Common Pleas they are records immedi- In C. B. 


ately upon the firſt caption, and bind the lands before 
filed at Weſtminſter, and when filed, they are records in 
court ; for this reaſon a /cire facias, or debt, lies upon 
them in C. B. either in Middleſex where filed, or in the 
county where taken; whereas in the King's Bench, a 


ſcire facias, or action of debt thereon, muſt be brought 
in Middleſex. 


N. on rule 5 & 6 G. 2. Rules and Orders K. B. 


251, 1 Cro. 312. Hob. 195. 2 Sal, 630. Pickerins v. 
Thomſon, Par. 267. ” a „ 


Davy 
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Davy moved, to ſet aſide proceedings on a ſcire facias 
againſt bail, for irregularity ; the ſcire facias being ſued 
out in London, whereas the caption of the recogni- 
zance of bail, was (as he alledged) in Middleſex ; for 
being taken before the Chief Juſtice generally, it ſhall 
be underſtood to be before him and his brethren at Weſt- 
minſter. And cited Hall and Wickefield, Hob. 19;. 
debt on recognizance, taken before the Chief Juſtice in 
Serjeant's Inn, Fleet-ſtreet, and venue laid in London, 
The queſtion was, whether the recognizance mult be 
conſidered as entered into where it is taken, or at Weſt- 
4 | minſter where it is enrolled. 'The court held the decla- 

ration was right, becauſe the enrollment expreſſed it to 
be taken in London. But if the entry,of the record be 
general, that it was taken before the Chief Juſtice (with- 
dut expreſſing where), it ſhall be underſtood to be taken V 
in court; and the venue ſhall be in Middictex, 


\ 
tA 
* 


Leigh ſhewed for cauſe, that where the bail is enroll- 
ed as taken in Middleſex, there the /c:. fa. muſt be 
brought in Middleſex only ; but where, as taken in any 
other county, the /c:. fa. may be in either county; 
either that in which it is taken, or, in which it is enroll- 
ed, Cooke, 31. 2 Barn. 74, 167, with which agrees the 
caſe in Hobart. And this was allowed by the court, and 
by Davy for the detendant, to be the true rule. And on 
inſpecting the record it appeared, that on the 28th of 
May 1770, the bail was enrolled, as taken the 11th of 

May preceding, before Sir J. E. Wilmot, at Serjeant's 
Inn, in Chancery-lane, Londan. Kenny againſt Thorn. 
ton, 2 Blac. 768. | 


See alſo Cock v. Greene, Cooke, 31. 


But if bail be taken by a commiſhoner in the country, 
2, whether the ſcire facias may not either be ſued out 
into Middleſex, where the recognizance is entered of re- 


cord, or in the county where taken, Lutw. 1287. Att, 
Prac. 361. 25 * g 


Difference be- A ſci, fa. to revive a judgment is the continuance of 


tween ſci. fa. to.gh oa fi; | , {pF 
te and £3. the ſuit, and muſt be brought in that county where the 


fa. againſt bail. original action is laid. A _{ci. fa. againſt bail is the ſirſt 
proceeding. | 


B. Of 
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B. Of the Teſte and Return of Ca. ſa. and B. 
Sci. fa. 


If the action be by bill, there muſt be eight days be- Of teſte and re- 
tween the teſte and return of the ca. ſa., iſſued againſt turn of ca. fa. 
the principal; Ball v. the bail of Rigſel, 2 Raym. 1177.; 
if by original, 15 days; and in both caſes, the writ muſt 
lie in the Sheriff's office four days excluſive before the 
return. 2 Salk. 599. 


The /cire facias ought not to bear teſte before, but it Of ci. fa. 
may be teſted upon the return day of the ca. /a. Stewart 
V. Sth, 2 Str. 866. 


The alias ſcire facias ought not to be ſued out before of alias ſci. fa. 
the firſt be returned, and ſhould be tefted upon the re- 
turn day of the firſt. Andrews v. Harper, 8 Mad. Rep. 
227. Anonymous, . 7. 40. 


If two.ſcire facias iſſue, whereupon the ſheriff return wherethereare 
nihil, there muſt be fifteen days incluſive, between the tao ſci. fa's. 
teſte of the ſirſt and return of the lait; per Holt, Ch. 
Juſ. 7 Mod, Rep. 40. 2 Jones, 228. 2 Salk. 599. 12 
Mod. Rep. 215-3 but regard need not be had to the 
number of days between the teſte and return of each, * 


28tt. 1139. 
And this whether the ſuit be by bill or original. 


The like practice in Common Pleas, Peale v. Wat- 
ſn, 2 Blac. 922. 


If only one ſcire facias iſſue, whereupon the ſheriff re- If only one (ci, |, 
turn ſeire feci, it is ſufficient if there be four days exclu- * 


t live, between the teſte and return. Bell v. Jackſon and 
E another, bail of Stirling, 4 T. Rep. B. R. 663. 
. 

A ſcire facias muſt not bear teſte on a Sunday, ſor it is 

not dier juridicus. Dy. 168. 

f | 
5 The ſeire facias muſt be returnable, as the original 
| proceedings are, that is, at a day certain or a common 


return. Ld. Raym. 1417. 
In 
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In C. B. the filazer makes out the firſt ſei. fa. and 
the prothonotary the ſecond. Barnes, 96. 


So in K. B. when proceedings by original. 


C. C. Of leaving the Scire facias in Sheriff's Office, 
and of the Summons thereon. 


rf only one ſci, If only one ſc. fa. iſſue, it muſt lie in the ſheriff”; 
ta. office the laſt four days of the return; and if two, the 
it two, firſt muſt lie there ſome time before the return, but the 
| number of days is not material; and the alzas the laſt 
four days of the return; and it is not ſuſficient that it 
have lain there four days, unleſs it be the laſt four days, 
Forty v. Hermer, 4 T. Rep. B. R. 583. Miller v. Ter. 

ra way, Burr, 1723. 


How theriff to Every ſheriff muſt indorſe on the alias the day of the 
indorſe the alias month when delivered or left at the office, R. 5 G. 2. 


Ho bail to be 


When the bail is to be ſummoned, ſome notice mult 
&mmoned. 


be given to them, the ſuſficiency of which, if diſputed, 
mult be determined by the court on the circumſtances. 

In Middlefex it is uſual to ſerve the bail with a copy of 
the ſheriff's warrant, but not ſoin many counties where 
often a verbal notice is given. A perſonal ſummons 
and reading the ſheriff's warrant to one of the bail, and 
leaving a memorandum containing the ſubſtance of the 
writ, with the wife of the other bail at his houſe, held 
good ſummons. Wright v, Page, 2 Blac, 837. 


When. The bail ſhould be ſummoned ſo as to enable them to 
render the principal in due time. 


Summoning them therefore one hour before the riſing 
of the court on the return day, not good. Webb v. Har- 
vey and another, 2 D. & E. 757. 


A fortiori, if ſummoned after the riſing of the court 
on the return day. Pi v. Willis, Ib. 758. 


at ke Nor does the ſheriff's return of ſcire fect eſtop the 
notice of the bail from ſhewing that they were ſummoned ſo late oo 
time, t ey 
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they could not bring in the principal before the riſing of 
the court. 1. Notwithſtanding the caſe of Barr v. 
Satchawell, Str. 8 13.3 where the court ſaid they would 
not enter into the truth of the return. 


D. Of the Bail being fixed, and how relieved D. 
by rendering Principal. 


It has been before obſerved, that by the condition of Condition of re- 
the recognizance, the bail undertake that if the defend. ©957'#2nce- 
ant does not pay the debt and coſts, or render himſelf a 
priſoner, they, the bail, will do it for him. 


If therefore, after judgment obtained, the debt and Conſequence of 
coſts are not paid, and a ca, fa iſſues againſt the defend- its being bro- 
ant, and he neither renders himſelf, nor the bail render ken. 
him before the return, but the ſheriff returns non eff in- 
ventus, the condition of the recognizance is broken, and 
the bail become fixed. 


Strictly ſpeaking, the bail are fixed or reſponſible Bail fixed on 
immediately upon the return of the ca. fa. ; and although return of ca. fa. 
they are allowed to render their principal in diſcharge of 
themſelves after that time, yet that is a mere indulgence 
ex gratia curiæ, and not ex merito juſlitie ; ſo that if the 
principal ſhould happen to die after the return of the 
ca. ſu. and before ſuch render be made, the bail are 
liable, and the court cannot relieve them. 2 Wil. 67. 

Cro. Car. 165. 1 Mod. 31. Ld. Ray. 1452. Str. 717. 
Bar. 106. 


Nor does it ſignify whether the ca. ſa. be filed or not; Though not 
if it be returned it is ſufficient to fix the bail, and in filed. 
caſe of the death of the principal afterwards, the court 
will not (tay the filing in aid of the bail, Rawlinſon and 
another v. Gunſton, 6 D. & E. 285. 


See alſo Hunt v. Cox, 1 Blac. 393. 


Motion to ſtay proceedings againſt the bail, the ca. And even it - 
fa. was returnable the laſt return of Michaelmas, viz, turnable and in 
28th Nov, and the principal died 1ſt Dec. the ca. /a, *f** though 
þeing then in the ſheriff's office, and not actually re- 


turned 
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Within what 
time court will 
reheve hail af- 
ter they are 
fixed. 


If proceedings 
by action 
againſt them. 


It by (ci. fa. 
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turned till the 3d Dec. and the motion was denied. Byy. 
land v. Crooke and others, bail of Porter, B. R. 1748. 


But although in ſtrictneſs of law the bail are fixed at 
the return of the ca. /a. ſo that no render after that 
time can be pleaded, yet out of indulgence to bail, 
the courts will on motion ſtay proceedings againſt them, 
provided they render their principal within the time 

erein-after mentioned, now allowed for that purpoſe. 


That is to ſay, if the plaintiff proceeds by action of 
debt upon the recognizance, the bail ſhall in K. B. (by 
rule Trinity Term 1 Ann) have eight entire days in full 
term next after the return of the writ to ſurrender their 
principal, and upon notice thereof given to the plaintiff 
or his attorney in ſuch fuit, all further proceedings againſt 
the bail ſhall ceaſe. 


In C. B. they muſt ſurrender the principal before, 


or on the appearance day of the return of the writ, /c- 
dente curia. Deriſley v. Deland, Bar. 82. | 


And this, whether proceedings by original or attach- 
ment of privilege. Fletcher v. Aingavell, Imp. C. B. 554. 


If writ returnable the 8th, a render on the 11th, ſeden- 
te curia, 15 good, | 


And thewrit muſt be ſerved four days before the return. 


But if the plaintiff ſues by ci. fa. the bail then have 


in B. R. until the riſing of the court upon the return 


day of the ſecond ſcire facias, to ſurrender the defend- 
ant, and diſcharge themſelves. Anonymous, 8 Mod. 
Rep. 341. 1 Wil. 270. 2 


But in C. B. (or in K. B. if proceedings be by origi- 
nal) the bail have till the quarto die poſt or appearance of 
the return of the firſt ſci. fa., if returned ſcire feci; if 
not, till the 3% rto die pot of the return day of the ſe- 
cond ſci. fa. 1 Wil. 270. 4 Bur. 2134. Deriſley v. De- 
land, Bar. 82. 


But in all the above caſes it muſt be ſedente curia, for 
a render after the riſing of the court at a judge's cham- 
bers is too late. Simmonds v. Middleton, 1 Wil. 270. 


And 
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when bail apply to the court for relief, having What the aff- 
_ the — 2 7 aſſidavit muſt ſtate the ren- davit mult ſtate. 
der to have been ſedente curia. Bar. 75, Hanſley v. Page. 
And in Ling v. Weodger, Bar. 69, Court ordered the Court will or- 
hour and the true time of ſurrender to be entered by — mb. 
filazer, that it might appear whether it was made before ome 
the riſing of the court. | 


The above ſeems now to be the ſettled time allowed 
for rendering, though the praCtice hath from time to 
time varied in this reſpect. Cro. Car. 618. 738, Moor, 
850. 3 Bullt. 182. | 


An action was commenced againſt the bail, and after- Of ſurrendering 
wards the plaintiff was obliged to deſiſt therein, and e = 
then the bail ſurrendered the principal before the new bail 1c... 
action brought, and moved to ſtay the proceedings; nued and before 
the court held the ſurrender to be good, it being before new one 
the return of the proceſs in this ſuir, and it was the fault brought. 
of the plaintiff not to begin right at firſt. Haare v. 


Mingay, one, &c. Stra. 915. 


The manner in which the ſurrender muſt be made, How furrender 
has been already ſhewn. Vol. I. p. 174. ch. 4. ſec. 6. to be made. 


After a defendant is ſurrendered, notice thereof ought Of the notice 
immediately to be given to the plaintiff's attorney, and Imre 
the neceſſary ſteps for exonerating the bail piece taken; exoneretor, 8 
for although an omiſſion thereof ſhall not vitiate the 
ſurrender, yet, if any coſts have been incurred by reaſon 
of ſuch omiſſion, tlie court will require the bail to pay 
the ſame before they diſcharge them, Wells v. Oſmond, 

6 Mod. Rep. 238. z or if defendant eſcape or be reſcucd, 
bail will be liable. 


See alſo Lyel v. Galletly, 1 Salk. 101. 


A motion was made to ſtay proceedings againſt one when cout 
of the bail, who had been excepted to, and had not will tuffer it to 
juſtified, but had omitted to get his name ftruck out of |< entacd = 
the bail piece. "Ihe court denied the motion in its i 
ſent form, as in the caſe of Fulk and Birk, 4 Geo. 3. 
ſaying, that whilſt the name remained upon record, 
proceedings could not regularly be ſtayed ; but as in 
that caſe, they now gave leave to enter an eve. 

on 


* 
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on the bail piece, nunc pro tunc, on payment of colts. 
Humphrey v. Leite, Bur. 2107. 5 


Of the power of The power that the bail have over their principal by 
bail over their way of taking him to make the ſurrender, has been al- 
principal to 


render him. ready treated of. Vol. I. ch. 4. ſec. 6. B. 


May break And in a late caſe it has been determined that bail 
open his houſe 


3 above may juſtify the breaking and entering the houſe 
of A. (the outer door being open) in which the princi- 
pal reſides, in order to ſeek for him, for the purpoſe of 
rendering him, and that ſuch a juſtification 1s good, 
without averring that the principal was in the houſe at 
the time. And in ſuch a plea an averment that the 
defendants ©« duly became bail, and entered into a recog- 
ce nizance,” is ſuſſicient, without ſtating that the prin- 
cipal was delivered to their cuſtody. Sheers v. Brooks 
and others, 2 C. B. T. R. 120. 


How if it be And if the defendant be in ſuch a fituation that it is 
impoſſible to impoſſible for the bail to render him, as a convict on 
a peg board the hulks ſentenced to tranſportation, court on 
33 motion will permit the bail to enter exoneretur on the 


bail piece. Mood v. Mitchel, 6 D. & E. 247. 


The bail in ſuch caſe uſed to apply for a habeas corpus 
to bring him up to render him, but the above is the beſt 
way. 4 Burr. 2024. Vergus bail, Str, 1217. 


See alſo other caſes on the ſame principle. Vol. I. ch. 
4. ſec. 6. D. 


How if he be So, a ſoldier may be ſurrendered by committing him 
a ſoldier; to the marſhal, and inſtantly ſetting him at large, or an 


or impreſſed; impreſſed man under the keeper of the Savoy. Pond and 
Iſadc, Burr. 339. | 


or a priſoner; In general where defendant is a priſoner bail may have 
habeas corpus in term or vacation to bring him before a 
judge to render him. Bettefavorth v. Bell, Bur. 1876. 


or actien be If the action be againſt huſband and wife, and both 
e be rendered, if not charged in execution wife ſhall be 
MD ry diſcharged. Anon. 3 Wil. 124. Str. 1167. 1237- 


If 
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If the principal becomes a bankrupt and obtains his How bail di-. 
certificate before bail are fixed, they thall be diſcharged 4 if — 
on motion. But if they are fixed before the certiſicate 8 N 
obtained, they remain liable. Wolley v. Cobb and others. 

Burr. 244. | 


But not ſo with bail in error; for they, not having the But not bail ia 
alternative of paying the debt or ſurrendering the prin- 1. 
cipal, are not entitled to be diſcharged, although the de- 
tendant became bankrupt and be himſelf diſcharged of 
the debt. Southcate v. Branthawaite, 1 D. & E. 624. 


A creditor who obtains a verdict before commiſſion Plaintiſſ cannot 
againſt a bankrupt, is entitled to prove his coſts as well N ee 
as his debt under the commiſſion, though judgment we ag w_ 
was not ſigned till after the commiſſhon iſſue. But by miſſion. 
proving his debt, and otherwiſe acting under the com- 
miſſion, he makes his election, and ſhall not afterwards 
reſort to the bankrupt's bail. Aylett v. Harford and Ri- 
chards, bail of Lowe. Trin. 19 Geo. 3. C. B. 2 Blac. 

Rep. 1317. 


If upon the return of mon &f invents to the ca. ſa. Vpon what 
the plaintiff proceed againſt the bail and deliver a decla- m 3 0 Fay 
ration conditionally, the bail cannot apply to the court and colts, bail 
to ſtay proceedings on payment of the debt and coſts may be dil- 
of the original action only, but muſt alſo pay the coſts chacg. d. 
of the ſecond action, though the bail tendered the ori- 
ginal damages and coſts before the end of eight days 
from the return of the ca. ſa. within which time by 
the practice of the court, they might have diſcharged 
themſelves by ſurrendering their principal, Perigal v. 

Melliſb, 5 T. R. 363.3 becauſe a right of action accrucd 
to plaintiſf immediately on return of ca. ſa. 


1 relieving Bail after Errror brought on E. 
principal Judgment. 


The allowance of the writ of error is of itſelf a 


ſuperſedeas. 


The ſervice of the allowance is only material to bring How wit of er- 
the party into contempt if he ſucs out execution > eee 


1425. 
aſter- 
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afterwards. Jaques v. Nixon, 1 D. & E. 279. Burr. 
340. | | 


Writ of error ſhould be delivered to clerk of errors 
to make it a complete /uper/edeas. K. B. R. 36 Car. 2. 
C. B. Bar, 205, Meriton v. Stevens. Ib. 209, Sykes v. 
Oates. | 


So if bail is required, it muſt be put in in due time. 


Of its operation If therefore writ of error be allowed before ca. /a. 
if allowed be- ſued out, and afterwards plaintiff ſues out a ca. /a. and 
tore return of proceeds againſt the bail, it will be irregular, and ſuch 


— proceedings will be ſet aſide. Dudley v. Stokes, 2 Blac. 
1182. . 


So if it be after judgment by default. 16. 


Ca. fa. cannot And if ca. /a. be ſued out but not returned, and in 
afterwards be the interim notice of writ of error ſerved, a return of 
returned. non eft inventus to the ca. ſa. afterwards, pending the er- 


ror, will be bad to ground any proceedings againſt the 


bail, though no ſuch proceedings be had till writ of 
error ſpent. Smith v. Nicoſſon, Str. 1186. Deriſley v. 
Deland, Bar. 83. 


| Though it has So that where a ca. a. is returnable againſt the prin- 

lain propertime cipal on a particular day,, before which a writ of error 

before in the jg allowed and ſerved; that operates as a /ſuperſedeas 

_ to any proceedings againſt the bail, though the ca. /a. has 
ln Ties days in the office before the allowance of the 
writ of error. Perry v. Campbell, 3 T. R. 390. 


Of the opetati- Whenever the writ of error is allowed after the re- 
on of writ of turn of ca. ſa. but before the time is expired within 
nor avowed which the bail by the indul f tl ſur- 
tee of y the indulgence of the court may fur 
ca, ſa., but be- render the principal, though notice of the allowance 
fore the time may not be given to plaintiff's attorney till after the 
N expiration of that time, the court will grant the bail 
otherwiſe have tlie ſame terms as are uſual when they apply within the 
rendered, time indulged to them for ſurrendering the principal ; 
which terms are, „That the writs of ſci. fa. iſſued 
*© againſt the bail ſhould be ſtayed until the writ of 
error ſhall be determined, the bail undertaking to pay 
++ the plaintiff his damages recovered by the judg- 


« ment, 


lh _ od Mi r 
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« ment, or ſurrender the defendant into the cuſtody of of the terms in 
the marſhal of the Marſhalſea of this court within four — Apa pf 
days next after the determination of the ſaid writ of be relieved, 

« error, in caſe the fame ſhall be determined in favour 

„% of the defendant in error.” Capron v. Archer, 


Burr. 348. 


By determination of writ of error is meant the final 
determination. 


Error was brought in cam. ſcacc. upon a judgment ob- ne meaning 
tained againſt the defendant in B. R., and writs of /cire of final deter- 
facias had iſſued againſt the bail in the original action in eee of the 

R . 5g . uit as in the 
B. R., where the bail obtained a rule to ſtay proceedings e terms, 
againſt them in B. R. upon the ci. fa. until the writ of 
error returnable in cam. ſcacc. ſhould be determined, 
they undertaking to pay the debt and damages within 
four days after affirmance of the judgment, if the ſame 
| ſhould be aſſirmed. The judgment was affirmed in cam. 
ſcace., and afterwards the original defendant brought er- 
ror returnable in parliament, to reverſe the judgment 
given in cam. ſcace., on which the bail moved to ſtay pro- 
ceedings againſt them till that writ of error was deter- 
mined ; and though it was objected that the bail were 
bound by the expreſs terms in the former rule, the court 
made the rule abſolute, holding that the word “ affir- 
mance” in the firſt rule mult neceſſarily be underſtood 
to mean final athrmance. Kirſhaw v. Cartwright and 
Pearce, bail of Green. Burr. 2819. 


But this is only when the writ of error is actually al- of the operati- 
lowed before the time for rendering is expired, and the on of writ of 
bail apply within that time; for if there be no writ of — 2 
error until after the return of the ſecond ci. fa., though time expired for 
one be ſued out afterwards, court will make no rule to bail to render. 
ſtay proceedings. Everiit v. Gery, Str. 443. 4 


Or even if there be a writ of error in time, yet if the Orif bail do not 
bail do not apply to ſtay the proceedings pending error, ply in time. 
till their time to furrender is out, the court will not af- 
terwards permit them to ſurrender, but will only ſtay Of the terms 
execution and give them four days to pay the money in, 5 in 2 
after the 3 is aſſirmed. Richargfon v. Jolly, Str. uff. © 

. pon, 
1270. Cole v. Buckland, Ib. $72. 


Vor. II. K And 
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And if no bail And in caſe there be no bail required on the writ of 
Rn, error, court will alſo make them undertake to pay the 
pay coſts. coſts on the writ of error, if judgment affirmed, Ritſen 

| v. Francis, Str. 877. | 
oe ee If bail in error be required and not put in, it is nat a 
ings w 


jnſt ſuperſedeas, and court will not ſtay proceedings againſt 
rs TM i Lal. Hunter v. Sampſon and another, Str. 761. 
ſtanding error. 
In like manner proceedings will be ſtayed, pending 
error, if plaintiff proceeds by action of debt on the re- 
cognizance, nor will the bail be required to give judg- 
ment. Newman v. Butterworth, Bar, 66. Clark v. Baker, 
Bar. 68. But fee Goftelew v. Wright, Bar. 86. . 


But not if bail If bail do not apply for relief, but ſuffer plaintiff to 
by laches ſuf- get judgment againſt them, though pending writ of er- 
= N ror, court will not afterwards ſet it aſide. Fiſber v. 

Emerſon, Str. 526. Humphreys v. Daniel, Bar. 202. 


Clarkſon v. Phyſick, Bar. 203. 


Though in a ſubſequent caſe, where plaintiff re- 
covered judgment, and after error brought, proceeded 
againſt defendant in an action on that judgment, and got 
judgment by default in the ſecond action, though court 
would not ſet aſide the ſecond judgment, they ſtayed 
proceedings thereon till writ of error determined; ſaying, 
it would be unreaſonable that plaintiff ſhould proceed in 
executing a judgment, which would of courſe fall to the 
ground in caſe the original judgment upon which it was 
founded ſhould be reverſed. Taſwell v. Stone, Burr. 
2454. 


Bail not liable The bail in the original action upon a writ of error 
to colts on aſ- brought, are not liable to the coſts upon the affirmance 


firmance of : 
3 of the judgment. 

i In all caſes, whether in K. B. or C. B., where it 
How if error . l 
brought for de- manifeſtly appears that the writ of error was brought 
lay. for delay : plaintiff may proceed to execution againſt 


the principal or againſt the bail upon their recognizance, 
and fuch proceedings will not on motion be ſtayed or 
tet aſide. ZEntwwifile v. Shepherd, 2 D. & E. 78. 


Put 


[Ut 
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But it ſhould be by a confeſſion of defendant or his 
attorney to that effect. Pool v. Charnock, 3 D. & E. 


78, 79. 
game Practice in C. B. But fee vol. I. ch. 12. J. 


F. Of the Declaration and Pleadings. F. 


A declaration on a ſeire facias, returnable the laſt re- How declara- 
turn of the term, may be entitled of the ſame term ge- tion entitled. 
nerally. 3 Wilſ. 154. 


A man may plead in abatement or in bar to a /cire What may be 
facias, as well as other actions. Lucas, 112. pleaded to it. 


There are but few pleas in bar which can be pleaded 
by bail to a ſcire facias. 


They can plead that no ca. .. iſſued againſt the prin- Of plea that no 
cipal, or that he died before the return of the ca. ſa., © fa. iſſued 
or that the plaintiff had other execution; indeed if there _ . 
be no ca. /a, ſued out, returned and hiled, it is no ground 
for a motion to quaſh the /crre facias againſt the bail; 
but the bail mult plead it, and be diſcharged by that 
means, and the replication to fuch plea muſt ſhew 
the time when ca. /a. iſſued, and that it was returned 
non eft inventus, and not traverſe the fact generally. 

Carth, 4. And to a plea to /c:. fe. againſt bail, that the 
principal died before the returu of any ca. a., a repli- Of the replica- 
cation, ſtating a particular ca. /z., and that the principal tion to ſuch 
was alive at the return of that ca. /., mult conclude ble. 
with an averment ; for the ca. /a. in the replication is 
new matter; and by the rules of pleading, whenever 
new matter 1s introduced, the other party muſt have an 
828 of anſwering it. Henderſon v. Withy, 2 T. 
576. 


They cannot plead, that the principal died before the Ho death of 
ſcire facias iſſued. Cro. Jac. 163, &c. becauſe it might principal may 
have been after ca. /a, returned. be pleaded ; 


But they can plead, that the principal digd before any 


judgment againſt him; becauſe they cannot have a writ 
K 2 of 
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or releaſe; of error to reverſe that judgment, or they may plead a 

releaſe, or nul tie] record. But not that they rendered 

or nul tiel re- Vell : 

card; or principal rendered himſelf after the return of ca. /a., 
as that is only ground of relief upon motion. 


or payment. Bail pleaded to a ſcire facias, payment by the princi- 
pal before the return of the ſecond /cire Fry, and it 
was reſolved the plea was bad; for in ſtrictneſs of law, 
the recognizance was forfeited by ſuing out the firſt 
ſci. fa. againſt the bail. Ld. Raym. 157. 


| But now by 4 & 5 Ann. c. 16. ſ. 12. payment of the 
ſum recovered may be pleaded as well to a /c:. fa. as to 
an action of debt. 


But cannot Sci. fa. againſt the defendant, as bail for A. B. C. and 

plead, that one D., the defendant pleads that before the return of the 

8 prin” ſecond ſci. fa. the plaintiff took A. in execution, and 

pals in a joint 5 . . . 

action was {till detains him; demurrer inde. It was argued for 

taken, the defendant, that the plaintiff having taken one of the 
principals in execution, had thereby diſabled the bail to 
render him, and therefore diſcharged him as to all the 
reſt ; Sed per cur, The bail have undertaken to bring 
in all four principals, and therefore though the plaintiff 
hath taken one, this does not diſcharge. the bail as to 
the other three, for they ought, as they took upon them, 
to bring in all four. 2 Lev. 192. 1 Vent. 315. 


If ca. (a. againſt A ca. ſa. made returnable at a day which falls out of 
principal be term would not be void, (though liable to be ſet aſide on 
_ You, e denn, motion) nor can ſuch a defect in it be taken advantage 
88 and of by bail, upon a general demurrer to a ſcire facia: 

| brought againſt them. Burr. Rep. 1187. 


Howto proceed If the plaintiff in a /cire facias, either for want of the 
if neceſſary to 


eee ee e damages being previouſly aſcertained, or upon obtaining 
quiry on ſci, fa. judgment by default upon the ſcire facias, or judgment 
| upon demurrer therein, is of neceſſity obliged to ſuc 
out a ſcire fieri inquiry in order to aſcertain his dama- 
ges, he mult give the like notice of executing the ſame, 
as muſt be given in other caſes of trial and executing 
writs of inquiry. For which, vide the firſt volume un- 
der theſe titles. | 


G. Of 
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G. Of Judgment and Execution. G. 


When judgment is obtained againſt the bail, plaintiff Of the remedy 
may either bring an action of debt againſt them upon _— g 
ſuch judgment, and may hold them to bail thereon. * — 
Bute v. Moore, Trin. 28 Geo. 3. Imp. C. B. 548. againſt them. 


Or he may ſue out execution by ca. /a. or fi. fa. El- 
liot v. Smith, Str. 1139. 3 Sal. 386. Imp. C. B. 548. 


The ca. fa. ſhould be a fefatum ca. fa. in all caſes. 
Imp. C. B. 5 50., in both courts. 


In K. B. bail are only liable upon their recognizance To what extent 
to the amount of the debt ſworn to, and coſts. Fackſon bail are liable, 
v. Hepel, Doug. 330. 


But in C. B. the practice ſeems different, and that 


bail are liable to the extent of the ſum recovered againſt 


defendant and the coſts, not exceeding their recogni- 
zance. Calverac v. De Miranda, Bar. 76. 


And each of the bail are liable to the amount of their 
recognizance. 46, 


Though the ſcire facias be joint, yet execution may it (ci. fa. be 

ve ſeveral, and taken out againſt one of the bail only. joint, execution 
, may be ſeveral. 

But after execution of part againſt one bail, if the Whenafterpart 
goods of the other be not ſufficient to ſatisfy the reſidue, 3 - OY 
plaintiff cannot again reſort to the firſt bail, becauſe he eg 

: ; : x i y againrelort 
might have levied the whole againſt him at once. Fiſber to him. 
v. Carruthers, Bar. 202. 

Although execution iſſue againſt the bail, if plaintiff 2 — 
be not ſatisſied from them, the plaintiff may ful take tisfattion from 
the principal. 2 Cro. 320. 549. 1 Sid. 107. bail. 


H. Of Error in the Judgment and amending I. 
Sci. fa. 


If bail bring error upon an award of execution in a Whataſſignable 


ire. facias againſt them, matter which lies properly in the for error. 


mouth 
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mouth of the principal, or might have been pleaded to 
the /ci. fa., is not aſſignable for error, after execution 
awarded againſt them. IV raight v. Kitchingham, Stra. 
197. Salk. 262. 4 Mod. 306. * 


A ca. ſez. may be void as to the principal, and yet 
well enough to ground a ſcire facias againſt the bail; 
as if ca. fa. be ſued out a year after judgment, without 
reviving the judgment by ſcire facias ; for the bail are 
ſtrangers, and cannot take advantage of that error in a 


collateral action. 2 Ld. Raym. 1096. 6 Mod. 394. 
Holt, 90. | | 


There ſhould be In proceeding by ſci. fa. there muſt be a freſh warrant 
freſh warrant of of attorney to proſecute, the warrant in the original acti- 


attorney. 


Sci. fa. not 
amendable. 


Zut Q. 


Zut court will 


on is not a ſuthcient authority; a judgment on ci. fa. 
againſt bail was reverſed for want of ſuch freſh warrant, 


Salk. 603, Atwood v. Burr. 


© Care ſhould be taken in proceedings on ſci. fa, ; for a 
ſeire facias againſt bail is amendable. 


In a ſcire facias againſt bail, the plaintiff made a miſ- 
take in ſetting out the recognizance, which the de- 
fendant took advantage of, by pleading nul tiel record. 
And afterwards the plaintiff moved to amend it, but was 
denied; for /ci. fa. againſt bail are never amended 
and the courſe is for the plaintiff to quaſh his own writ, 
and proceed anew. This may be to defeat the bail of 
an opportunity to ſurrender, which he would have 
done, if he could not have been ſure of proceeding in 


his plea. | Grey v. Fefferſon, Stra. 1165. Bond v. Tur- 
ner, 8 Mod. 3os. 


But in the Common Pleas, a ſcire facias againſt bail 
and all proceedings thereupon, were ordered to be 
amended by the record in the original action, by in- 
ſerting the word merchant inſtead of mercer, being the 
defendant's addition, even after iſſue joined upon mul 
tiel record, Smeetland v. Beezley and Brown, Bar. 4. 


A ſeire facias ordered to be quaſhed on plaintiff's mo- 
tion, without coſts, before plea pleaded, although the 
defendant had entered an appearance. Barnes, 431. 


judge, or by a petition from the infant for that purpoſe, appointed. 
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SECTION V. 


Of Proceedings by and againſt Infants. 


To point out the various caſes in which infants 
are rendered liable to an action, and the diſtinctions 
in law which renders their acts either binding or void, 
or only voidable, would exceed the -limits and pur- 
poſes of this work, which only profeſſes to explain 


the mode of proceeding in an action brought by or 
againſt them. | | 


If an infant as defendant in the action be arreſted, or 
if after he has arrived at full age he be arreſted for a 
cauſe of action which accrued in his infancy, he cannot 
be relieved upon motion; for the court will not try the 
queſtion of nonage upon a mere affidavit, but defend- 
ant muſt reſort to his plea of infancy. 


Of Proceedings by an Infant. 


If an infant is plaintiff the writ may be ſued out in Infants muſt de- 
his own name, but he muſt declare by prochein ami, or flare by guar- 
next friend [for the reaſon and origin of this ſee Appen- dan. 

dix Q. and this in all caſes where he ſues alone; [Appendix Q. 
but if he be co-executor with others of full age, and 

a joint aCtion be brought by them, they may ap- 

point and ſue by attorney, being deemed only as one 

perſon in law. Freſcobaldi v. Kinaſton, Str. 783. 


It is for this reaſon that an infant cannot be plaintiff Cannot be 
in a gui tam action, becauſe the ſtat. 18 Eliz. c. 5., re- plaintiff in qui 
quires ſuch ſuit to be exhibited in proper perſon, and m action. 
proſecuted only in perſon or by attorney. Anon. 
Say. 50. | 


The prochein ami or guardian is appointed by the How prochein 
court, either by his appearance with the infant before a ami or guardian 


and 
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and a written acknowlegment from the prochein ami that 
he conſents to become ſuch guardian, and an affidavit 
of any indifferent perſon of the infant's ſigning ſuch 
petition, and of guardian's giving ſuch conſent. 


When, This appointment ſhould be obtained before declara- 
tion, and when the rule is obtained, a copy thereof 
ſhould be annexed to declaration when delivered. 


Guardian's If defendant's attorney wiſhes to know the prochein 
place of abode ami or guardian's place of above, he may obtain rule or 
how known. order for that purpoſe, 1 Wil. 246. 


Defendant need Defendant is not obliged to plead till ſuch guardian 
not plead till be appointed, and the rule of court for that purpoſe is 


peintel. Produced. 


8 A general admiſſion of prochein ami is ſufficient, no 
Admiſſion may 4 4 : 
be general. need of a particular admiſhon for every action. Archer 
v. Frowde, Str. 304. 


Form of peti- A petition to aſſign an infant A guardian, &c. is in 
tion, the following form, direCted to the Chief Juſtice of the 
court : ; 


In the King's Bench, 


A. B. the younger, plaintiff; 
Between and 
C. D. defendant. 
To the Right Honourable Lloyd Lord Kenyon, Lord 
Chief Juſtice of England. 


The humble petition of A. B. the younger, an infant 


under the age of 21 years, the plaintiff in this cauſe, 
ſheweth, 


That your petitioner has, as he is adviſed, a good 
cauſe of action againſt the defendant C. D., for entering 
into and taking the meſne profits of a meſſuage or te- 
nement and garden belonging to your petitioner ; the 
poſſeſſion whereof he has lately recovered againſt him, on 
an ejectment at his demiſe ; and that your — 

| as 


_— — 


Fo 
Sec. V.] BY AND AGAINST INFANTS. 


has lately brought this action againſt the ſaid C. D. in 
this honourable court for ſuch entry, and taking the 


ſaid meſne profits, but in regard to your petitioner's in- 


fancy. 1 


Your petitioner humbly prayeth your lordſhip would 
be pleaſed to aſſign his father J. B. the elder, as and for 
your petitioner's guardian, to proſecute his ſaid ſuit or 
action againſt the ſaid defendant C. D., and your peti- 
tioner ſhall, &c, 

A. B. 


The foregoing petition muſt be ſigned by the Chief 
Juſtice, for which a fee is paid to his clerk; it is then 
carried, if in the King's Bench, to the clerk of the pa- 
pers; if in the Common Pleas, to the prothonotary; 
who enters it, and draws up the rule of admiſſion, and 
the judge's clerk files the petition, which is then conſi- 
dered to be of record, 


The gvardian's conſent is as follows: 
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I do accept and agree to be guardian to the plaintiff Z orm of guar- 
A. B. an infant, according to the prayer of the above pe- dian's conſent. 


tition. Witneſs my hand this day of 
1795. J. B. 


An affidavit of the infant's ſigning the petition, and 
the guardian's conſent, muſt then be made, to the fol- 
lowing effect: | 


In the King's Bench. 


A. B. the younger, plaintiff; 
Between and 
C. D. defendant. 


L. M. of in Gent. maketh oath, That 
A. B. the younger, an infant, the petitioner in the pe- 
tition hereunto annexed named, on this preſent 
day of did duly ſign the petition hereunto an- 
nexed in this deponent's preſence ; and this deponent 
ſaich, at the ſame time he was preſent and did ſee J. B. 
tze elder, the perſon mentioned in the ſaid petition, 

duly 


Form of afhda- 
vit neceſſary, 
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duly ſign the acceptance or agreement thereunder writ- 

ten, in order to his being a guardian to the ſaid A. B. 

the younger. | 2533 | 
Sworn at, &c. | L. M. 
Before, &c. 


When declaration delivered, annex a copy of the rule 
of admiſſion. | 


'The petition and conſent are to be written on treble 
6d. ſtampt paper. 


Prochein ani The prochein ami is liable to coſts if he fails, and may 
Vable to coſts. be proceeded againſt by attachment if he refuſes to pa 
them; but the inſant himſelf is not reſponſible. Bar. 128. 
Str. 548. $0 prochein ami is liable to coſts for not pro- 
ceeding to trial. Englefield v. Round, Cook. Rep. 32. 


If prochein ami not of ſufficient reſponſibility, court 
will order another who is. Str. 708. 


OT m_ But if the infant ſhould be taken in execution for 
ag&cn 


execution for Coſts, he can only take advantage of it by writ of error, 
them. the court will not diſcharge him on motion. Gardiner 
v. Holt, Str. 1217. 


V ſtatute of Jeofails, 21 Jac. 1. c. 13. if an infant, 
ing by attorney when plaintiff, appears and declares by attorney, it is 
 curedafter ver- cured after verdict or after judgment by default, by ſtat. 
__ 4 & 5 Ann. 


Of Praceeding by an Infant Defendant. 


Infant muſt de- An infant when defendant, muſt in all caſes appear by 
pra by guat= guardian, whether he is ſued alone or jointly, and even 
when ſued as co-executor with others. And the reaſon 
given why an infant when he ſues as plaintiff with his 
co-executors, may ſue by attorney, but cannot when de- 

fendant in ſuch action appear by attorney, is, that as 

plaintiffs they cannot ſever in declaring, but as defen- 

ag they may ſever in pleading. Freſcobald: v. Kinaſton, 

tr. 783. 


W henever 
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Whenever therefore, an action is brought againſt an Which mult be 

infant, he muſt before he puts in his plea, get a guar- N * 
: a . ee. ore plea. 

dian appointed to appear and defend for him. This ap- 
pointment is either by the guardian perſonally attending 
with him before a judge, or by petition and conſent of 
the guardian, and affidavit thereof in the ſame way as 
before ſhewn in caſe of an infant plaintiff. 


If defendant does not appear by guardian in the time How plaintiff 

allowed by the rules of the court, the plaintiff muſt pro- — 
cure an affidavit of the ſervice of the copy of the writ, ment. 
and that defendant is an infant, and hath not appeared; 
upon which, the judge, without taking out any ſum- 
mons, will make an order, “ That unleſs the infant ap- 
« pears within fix days after perſonal ſervice of the or- 
« der, plaintiff may aſſign John Doe for his guardian, 
« and enter appearance for defendant :”” and upon an 
aſhdavit of the ſervice of this order, and ſhewing the 
original, the judge will make the order abſolute ; and 
then an admiſhon is drawn up and filed as aforeſaid. 


If plaintiff has proceeded in his cauſe till iſſue, &c. Plaintiff muſt 
upon defendant's appearance by attorney, not knowing take carenotts 
that the defendant was an infant, and then diſcovers it, 2228 
he ſhould move for a rule to ſhew cauſe why the appear - out his guar- 
ance in the filazer's or judge's books ſhould not be dian. 
ſtruck out, and defendant be obliged to appear by guar- 
dian, and why record ſhould not be made conformable 
to it. 


If an infant be ſerved with proceſs to appear by at- 
torney, the court will make a rule for him to appear by 
guardian, or plaintiff to be at liberty to name and to ap- 
pear and defend for him. Barnes 418, Gladman v. Bate- 
man. 


And if plaintiff appears for defendant according to And muſt apply 
ſtatute, not knowing he was an infant, and error in _ __ 

@. :. (al guar ian to 
brought, it is too late to apply to the court to amend — 
the irregularity. | 


Plaintiff appeared for defendant as a perſon of full 
age by aflidavit, purſuant to the ſtatute, and proceeded 
to judgment: and defendant brought a writ, and it 
was diſcloſed that he intended to aſſign nonage for er- 


ror 


145 OF PROCEEDINGS ch. XV. 


ror in fact. On which plaintiff moved to ſtrike out the 
appearance in perſon, and enter an appearace by guar- 
dian for defendant, if he did not appear and do it him- 
ſelf; but the court denied it, thinking the plaintiff's ap- 
plication too late. Barnes 413, Kerry v. Cade. 


non if he en- Aſſault and battery, whereby the plaintiff le ſt her leg, 
ters appearance the defendant being ſerved with a capias ad reſponcien- 
according to dum, did not enter his appearance at the proper day af- 
Natate when ter the return thereof; therefore the plaintiff's attorney 
deſerdant is an r N 
infant, not made an affidavit of the ſervice, entered an appearance 
knowing that for the defendant according to the ſtatute in perſon, 
Fatt. left the declaration in the office, gave notice to the de- 
fendant thereof, and to plead ; whereupon the defendant 
employed Mr. Waldo, an attorney of B. R., to take the 
declaration out of the office, and plead the general iſſue, 
who did fo in the name of one Palmer, an attorney of 
C. B. Thereupon the plaintiff's attorney made up 
and delivered the iſſue, gave- notice of trial, ſet down 
the cauſe, ſubpœned witneſſes, and gave briefs to 
his counſel; but when the cauſe was juſt coming 
on to be tried, the plaintiff's attorney diſcovered 
that the defendant was an infant of about 17 years 
old, fo that he ought to have appeared and pleaded by 
guardian; and therefore if the plaintiff had proceeded 


to trial and judgment upon this record, it would have 
been error, 


Wherefore it was now moved on behalf of the plain- 
tiff, that the defendant or his attorney might ſhew cauſe 
why the appearance in the filazer's book ſhould not be 
ſtruck out, and the defendant be obliged to appear and 
plead by his guardian, and why the record ſhould not be 
amended conformably thereto; and why the plaintiff 
ſhould not have his coſts, occaſioned by the defendant's 
attorney, who muſt be ſuppoſed to know his client was 
an infant, and ſo had led the plaintiff's attorney on to 
proceed thus far erroneouſly ; upon an affidavit of theſe 
facts, and that Mr. Waldo was a truſtee for the defen- 


dant in a ſettlement, and muſt know he was not of age 
when he pleaded. 


; On ſhewing cauſe for the defendant, it appeared by 
affidavit, that Mr. Waldo acquainted the plaintiff's at- 
torney, that the defendant was an infant; but this was 


after 
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after the plea pleaded, and he not believing it, proceeded 


as above. 


Per Curiam : In this caſe the plaintiff's attorney plaintiff's at- 

ought to have applied to the defendant to name a guar- torney ſhould \ 
dian, and if he did not do ſo in fix days, then plaintiff #PP'y to dcten» | 
ought to have applied to the court to, oblige him fo to do; — 4 

and it was the plaintiff's attorney's own fault to proceed 

erroneouſly, although no notice had been given to 

him that the defendant was not of full age; and if the 

plaintiff had proceeded to judgment, and error had been | | 
brought, and afterwards the plaintiff had moved here to : 
have made the record right, this court would not have 

done it; and therefore as to coſts, there is more reaſon 

that the plaintiff ſnould pay coſts for being permitted to 

have the record made right, than that the defendant 

ſhould pay coſts to the plaintill : however, as coſts have 

not been prayed by the defendant, let the defendant | 
plead by guardian in fix days, and let the record be | 
made agreeably thereunto without coſts of either ſide. a | 
Shipman v. Stevens, 2 Wil. 50. 


If an infant appears by guardian before he obtains How if infant 14 
rule of court, it is only a miſdemeanor in the attorney, *PPcarsbyguar- 


A 8 ian without 
but not error; but if he appear by attorney it is error. fle of court. 
1 Crom. 158. 


An attorney undertook to appear for the defendant How iftattorney 
an infant, and entered it by miſtake per attornatum. Per eee 0 
Cur., It may be amended, and made per guardianum, ate Pray e 
for he is bound to appear in a proper manner. S!rat- fans. | 


ton v. Burgis, 1 Str. 114. 


But this is only where the attorney has expreſsly un- 1 


dertaken to appcar for defendant. Power v. Fenes, 
Str. 44%» 


In replying to a plea of infancy, the plaintiff muſt ſhew py: 2 to 
enough in the replication to maintain every part of the“ Wen“ 
declaration; and if a replication which is entire be bad 
as to part, it is bad as to the whole. 1b. 40. 

Aſſumpſit on an account ſtated does not lie againſt an 1. n. 
infant. Truman v. Hurt, 1 T. R. 45, ſtated, 


Even 
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Even though the particulars of the account were for 
neceſſaries. Bartlett v. Emery, Hil. 2 G. 2. B. R. 
cited in Truman v. Hurſt, Ib. 42. 


If the plaintiff reply to a plea of infancy that the de- 
fendant after he had obtained twenty-one, confirmed his 
promiſe, and the defendant rejoin that he did not, the 
plaintiff need only prove a promiſe, that the defendant 
muſt ſhew that he was under age at the time, Borth- 
<vick v. Carruthers, Ib. 648. 


An infant defendant (though a guardian appointed) 
is liable to coſts, if verdict be againſt him. Dy. 104. 
1 Bul. 189. Str. 1217, Gardiner v. Holt. 


The ſtatutes of Feofails do not cure the error of an 
infant, when defendant, appearing by attorney ; it only 
extends to infants when plaintiffs. 


SECTION VI. 


Of Proccedings againſt Fuſtices of the Peace, Con- 
tables, Revenue Officers, &c. 


For the encouragement of magiſtrates and other oſſi- 
cers in the execution of their duty, and in order to pro- 
tect them from vexatious proſecutions, the legiſlature 
hath preſcribed certain forms and rules which muſt be 
ſtrictly adhered to, in all actions brought againſt them 
for any thing done by virtue of their authority, or under 
colour of their reſpective offices. 


As to Proceedings againſt Fuſtices. 


Actions muſt be brought in the county where the 
fact was committed, 21 Jac. 1. c. 12. | 


No action ſhall be brought againſt any juſtice for any 
thing done in the execution of his ofhce, unleſs com- 
menced within ſix calendar months after the act com- 
mitted, ſtat. 24 G. 2. c. 44. ſ. 8. 


And 


Sec. VI.] AGAINST. JUSTICES, &c. 143 


And before any writ is ſued out againſt, or copy of Notice requi- 
proceſs ſerved on any ſuch juſtice, notice in writing of te 
ſuch intended writ muſt be delivered to him, or left at his 
uſual place of abode, or ſerved at leaſt one calendar month 
before the ſuing out of ſuch writ; in which notice 
ſhall be contained, the cauſe of action which the party 
ſuing claims to have againſt ſuch juſtice of the peace; 
on the back of which notice ſhall be indorſed the name 
and place of abode of plaintiffs attorney or agent, 
who ſhall be entitled to 20s. for preparation and ſervice 
of ſuch notice. 1. 1. 


For form of ſuch notice ſee [Appendix R.] 


Unleſs plaintiff at the trial proves that ſuch notice which mult be 
was given, he cannot have a verdict, but the juſtice ſhall proved. 
have a verdict and coſts. ſ. 3. | 


The notice muſt contain fully the cauſe of action, and Its contents. 
no evidence ſhall be given on the trial of any cauſe 
of action, except ſuch as is contained in the notice. 


. | 


Within one calendar month after ſuch notice given, Juſtice may 
the juſtice may tender amends to the party complaining, tender . 
or to his agent or attorney; and if not accepted, he may 
plead ſuch tender in bar together with not guilty, and 

any other plea with leave of the court; and if on iſſue 
joined, the jury ſhall find the amends ſo tendered fuſit- 
cient, then they ſhall give a verdict for the defendant); 
in which caſe, or in caſe the plaintiff ſhall become non- 
ſuit or diſcontinue; or incaſe judgment ſhall be given 
for ſuch defendant on demurrer, ſuch juſtice ſhall be en- 
titled to the like coſts as he would have been entitled 
to in Cale he had pleaded the general ifſue only: and if 
the jury find no amends tendered, or not ſufficient, and 
alſo againſt the defendant on ſuch other plea or pleas, 
then they ſhall give a verdict for the plaintiff, and da- 
mages, which be {hall recover with coits. 1. 2. 


In caſe ſuch juſtice ſhall neglect to tender amends, Or bringmener 
or ſhall have tendered infuſheient amends before action into cout. 
brought, he may pay into court, any time before iſſue 

joined, ſuch ſum of mou y as he ſhall fee fit, ſ. 4. 


Defendant 
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Defendant may always plead the general iſſue, and 
give ſpecial matter in evidence. Stat. 7 Jac. 1. c. 5. 


Where the plaintiff ſhall obtain a verdict, in caſe the 
judge ſhall in open court certify on the back of the re- 
cord, that the injury was wilfully and maliciouſly com- 
mitted, he ſhall be entitled to double coſts, ſ. 7. 


If defendant gains a verdict, he ſhall have double 
coſts, by ſtat. 7 Jac. 1. c. 5. See vol. I. p. 494. 


As to Proceedings againſt Conſtables, 


The adlion muſt be brought within fix calendar 
months after the act committed. 24 G. 2. c. 44. 
8. 


And in the county where fact was committed. 21 
E 


No action ſhall be brought againſt any conſtable or 
other officer, or againſt any perſon acting by his order 
and in his aid, for any thing done in obedience to any 
warrant of any juſtice, until demand made or left at the 
uſual place of his abode by the party intending to bring 
ſuch action, or by his attorney or agent, in writing, 
ſigned by the party demanding the ſame, of the peruſal 
and copy of ſuch warrant, and the ſame hath been re- 
fuſed or neglected ſor the ſpace of fix days after ſuch de- 


(Appendix R.] mand [for form of notice of ſuch demand, ſee Appendix 


J; and in caſe after ſuch demand and compliance, by 
ſhewing the ſaid warrant to, and permitting a copy to be 
taken thereof, by the party demanding the ſame, any 
action ſhall be brought againſt ſuch conſtable, &c. for 
any ſuch cauſe, without making the juſtices defendants, 
that on producing and proving ſuch warrant at the trial, 
the jury ſhall give a verdict for the defendant, notwith- 
itanding any defect of juriſdiction in ſuch juſtice ; and 
if ſuch action be brought jointly againſt ſuch juſtice, 
and alſo againſt ſuch conſtable, &c. then, on proof of 
tuch warrant, the jury ſhall find for ſuch conſtable; &c. 
notwithſtanding ſuch defect of juriſdiction, and if the 
verdict ſhall be given againſt the juſtice, that in ſuch 
caſe the plaintiff ſhall recover coſts, to be taxed ſo as to 

include 
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include ſuch coſts as ſuch plaintiff is liable to pay to 
ſuch defendants for whom ſuch verdict fhall be found. 
J. 6. 
Defendants may plead general iſſue, and give ſpecial May plead ge- 
matter in evidence. 7 Jac. 1. c. 5. neral iſſue, 


Plaintiff ſhall alſo be entitled to double coſts if judge Coſts of plain- 
certifes the injury to be wilful and malicious. ſ. 7. 8 defend- 
If defendant has a verdict, he ſhall have double coſts. 


Stat. 7 Jac. 1. c. 5. See vol. I. p. 494. 


As 10 Proceedings againſt Officers of Exciſe and Cuftom 


Officers. 


The former are governed by ſtat. 23 Geo. 3. c. Jo. Proceeding | 
and are nearly the ſame regulations as above preſcribed aginſt exciſe 
in proceedings againſt juſtices, with reſpect to the me- * 
ceſſity of a previous notice one calendar month befere 
the action brought, the notice to contain the cauſe of 
action, the names and places of abode of the plaintiff, 
and of his attorney or agent [for form thereof ſee Ap- 
pendix R.]; nothing out of the notice to be given in [Appendix R.) 
evidence, a power of tendering amends, and of bring- 
ing money into court and the like, N that in pro- 
ceedings againſt theſe oſſicers the action muſt be 
brought within three months next after the cauſe of 
action ſhall ariſe, and not afterwards, and ſhall be laid 
and tried in the county and place where the facts were 
committed, and not in any other county or place, and 
the defendant may plead the general iſſue, and give the 
ſpecial matter in evidence, and if the plaintiff thall be 
nonſuited or diſcontinue, or if upon a verdict or demur- 
re judgment ſhall be given againſt the plaintiff, the de- 
fendant {hall recover treble colts. ſ. 34. 


By 24 Geo. 3. g. 70. the proceedings againſt cuſtom cytom houſe 
houſe officers are regulated, and are preciſely the ſame officers. 
as againſt exciſe oſſicers. 


They both extend to perſons acting by the order or in 
aid of ſuch officers. 


Vor. II. L By 


" Sn 
146 of PROCEEDINGS - {Ch.XV. 


Churchwardens By ſtatute 21 Jac. 1. c. 12. the proviſions of the 


and overſeers. J Jac. 1. c. 5, are extended to churchwardens and over- 


eers of the poor, which gives the general iſſue and 
double coſts if verdict be for defendant. 


OBSERVATIONS. 


To what cafes: The privileges under the above acts only extend to 
the acts extend. caſes where the juſtices, conſtables, or officers are acting 
in execution of their oliices. 


Only where de- Tt does not extend to private quarrels, Str. 446. ; nor 

fendantsaQted to caſes where the conſtable, though he might have a 
colore officii, | k . : 

warrant, does not act in obedience to it; as if he takes 

up a wrong perſon not mentioned in the warrant. 

Money v. Leach, 3 Burr. 1742. 

But though the act be not ſtrictly warranted by his 

official capacity, we if done bona fide in the ſuppoſed 

execution of his duty; as where an exciſe officer aſ- 

faulted an innocent perſon on the ſuſpicion that he was 


a ſmuggler, he comes within the act. Daniel v. Wilſen, 


5 D. & E. 1. 


Only to torts. The acts only extend to caſes of torte, not to actions 
of another nature brought againſt officers. 


As actions of ofſumpſit for money had and received. 
Feltham v. Ferry, Bull. N. P. 24. 


To what per- A ſecretary of ſtate is not a juſtice of peace, nor his 

ſons they ex- iſ; | ſtabl 292 0 

* meſſengers conſtables, within the ſtat. 24 Geo. 2. En- 
tick v. Carrington, 2 Wil. 275. 


But an overſeer of the poor who diſtrains fot a poor's 
rate under a juſtice's warrant is within the act. Nutiing 


v. Jaclſon, Bull. N. P. 24. Eſpin. 340. 


So is the lord of a manor, who is alſo a juſtice in an 
action againſt him for taking away a gun, * it will be 


preſumed he acted as a juſtice. Briggs v. Sir Frederick 
Evelyn, 2 H. BI. 114. | 


If 
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If the juſtice pleads tender of amends under the ſta- How plaintiff 
tute, plaintiff may have a rule for defendant to bring the 2 —_ an 
money into court, that he may take it out and diſconti- — 


nue. Lawrence v. Cox, Bull. N. P. 24. 


If the juſtice omits to tender amends, and afterwards How if defen- 
moves to pay money into court, it muſt appear that the dant mores to 
action is brought againſt him for ſomething done as a 1 * 
juſtice in the execution of his office. Caſbourn v. Ball, 


2 Blac. 859. 


This will appear by proper aſſidavit and annexing 
plaintiff's notice of action, which ſhews defendant to 
be ſued as a juſtice. TOES 


Notice by the act may be left at the dwelling-houſe, what fervice of 
and indeed, generally ſpeaking where it is required by notice good. 
law that notice ſhall be given to a party before he ſhall 
be affected by any act, leaving it at his dwelling-houſe 
is ſufficient. Jones v. Marſh, 4 D. & E. 465. 


The time of limitation is ſtrictly adhered to; nor can What ſhall be 
an action be maintained againſt officers of the cuſtoms commencement 
for ſeizing goods as forfeited by the revenue laws, unleſs e v 
it be brouglit within three months after the actual ſei- 
zure, notwithſtanding a ſuit is inſtituted in the Court of 
Exchequer, for the condemnation of the goods which 
is depending at the expiration of the three months. 


Godin v. Ferris, 2 H. Blac. 14. 


Where an act confers certain privileges on officers Subſequent acts 
who may be ſued for things done in purſuance of that 42 not conter 
act, and a ſubſequent act impoſes new obligations on the es 4 _ 
old officers, the privileges of the former ſtatute do not lefsſoexpreſſed- 
attach on them in reſpect of things done under the 


latter. Bazing v. Skelton, 5 D. & E. 16. 


Therefore toll-gate keepers ſued for acts done 
under the 25 Geo. 3. c. 51. need not be ſued in the 
county where the fact was committed, as they muſt be 
under the 13 Geo. 3. c. 78. ſ. 81. 15. 16. 
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SECTION VII. 
Of Proceedings by and againſt Corporations. 


By corporati- If. a corporation ſue, they muſt ſue in the name 
ons. of the corporation, by an attorney appointed under the 

ſeal of the corporation. They may fue in the common 
way by latitat or capias. 


Againſt corpo- But if a corporation is ſued, it muſt be ſued by its 
rations. name of incorporation by original writ ; and in order to 
ſue a corporation, the plaintiff's attorney muſt make out 
By original and a præcipe for an original writ, which original writ muſt 
diſtringas. be made out by the curſitor of the proper county, and 
duly filed with the filacer in B. R. or cuftos brevium in 
C. P. on which a ſummons muſt be made out, contain- 
ing the whole caufe of action for the ſheriff to ſummon 
them, whoſe officer may ſerve it upon the town clerk, 
upon which, if they appear, the proceedings are the 
ſame as in other caſes ; but their appearance muſt be by 
an attorney appointed under the common ſeal, and not 
In their own perſons. Bro. Corp. 28. 


In general the town clerk undertakes for appearance 
or ſome attorney appointed by them“ KN a 


How iſſues di- 
reed to be 
returned, 


If they do not appear upon the ſummons at the re- 
turn of the original writ, get writ returned ſummoneri 
Fei by ſheriff, then take out a diſtringas and proceed 
A gainſt them by diſtreſs infinite: and it is not ſufficient 
| if the particular perſons diſtrained upon appear at the 


— 4 ret un 


Form of declaration againſt a corporation is, The Mayor, &c. of 
(let title of corporation be correct) were ſummoned to anſwer 


A. - in a plea of treſpaſs on the caſe, &c. And thereupon the ſaid 
A. B. by 


his attorney, complains, for that whereas the 
ſaid Mayor, Ke. L 7 


Appearance is entered with filazer, form of precipe is 


Appearance for the Mayor, &c. of inſt A. B. to an original 
returnable 8 * an origin 


T. S. Attorney. 
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return of the proceſs; Bro. Corp. 28.; or if all the 
members of the corporation appear in perſon ; but they 
muſt appear by an attorney appointed under feal, _ 


Should the ſheriff return but ſmall iſſues on the diſfrin- 
gas the court on motion will order him to return 


In an action againſt the Eaſt India Company for 
ʒ oo, it was moved, that the ſheriff return exemplary 
iſſues, becauſe ſeveral writs of diſtringas had been already 
ſerved to no purpoſe ; and the court faid, he ſhould 
return good iſſues; and if he did not, the plaintiff might 
bring an aCtion againſt him ; but at laſt he' was ordered 
to attend. Salk. 191. pl. 2. 3 


It is now ſettled that a corporation 1s not entitled to No eſſoin. 
an eſſoin. 2D. & E. 16. | 10 


If corporation be ſued by capias, and plaintiff enter it ſued by ca- 
an appearance according to ſtatute, proceedings will be pias how objec- 
ſet aſide, becauſe they ſhould be ſued by pone and diff in- lion waived. 
gas; but if defendants themſelves appear, the objection | 
is waived. Langley v. Boiliffs, &c. of Eaſt Retford, 

Bar. 415. 


Corporations aggregate muſt ſue and be ſued by at- General obſer- 
torney, and therefore the proper proceſs againſt them is tengas to 
a diſtringas, Co. Lit. 66. IO 
A corporation cannot be eſſoined. Dalt. 121, pl. 154. 
Nor outlawed. 10 Co. 32. b. 
, No attachment lies againſt a corporation. 


A corporation cannot be declared againſt, as in the 
cuſtody of the marſhal. 6 Mod. 183. 


f 


: A corporation cannot ſue as a common informer. 
s 2 Stra. 1241, 

As outlawry does not lie againſt an aggregate corpo- 
ö ration, therefore treſpaſs does not lie e for 


a capias and exigent do not go. Bro. Corp. 43. 
: Corpo- 


* 
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Corporations aggregate cannot diſtrain in their own 
perſons, but by their bailiff; therefore replevin does not 


lie againſt them by the name of their, corporation, 
Brownl. 175. | | 


Corporations cannot ſue without their head ; or, in 
time of vacation of their headſhip. Wood's Inſtit. 110. 


And if mayor and commonalty bring an action, and 
the mayor dies, the writ abates. Salk. 398. 


Corporations aggregate cannot commit treaſon, or be 
outlawed or excommunicated z.19 Rep. 32. 1 Rep. 127. 
1 Inſt. 1 34. a.; or be executors or adminiſtrators, Bid. 


Though 1 Roll, Abr. 915. contra. But quere ; for they 
cannot take an oath. 5 5 


They cannot be joint tenants to take by ſurvivorſhips, 


but they may be tenants in common. Wood's Inſtit. 
110. OR | 7 


They cannot be ſeized to the uſe of another. Ibid. 


The members cannot regularly be witneſſes for the 
corporation, eſpecially if they teſtify for any conſider- 
able advantage or profit of the body, 2 Lev. 232. 236. 
2 Str. 1069. ; for every member hath a right and free- 
hold for his life as to bis freedom, and all the members 


together have an inheritance in the lands, and an inte- 
reſt in the goods. | 


— 


mu they may disfranchiſe a member for that pur- 
poſe. | | 


Corporations aggregate cannot be bound without 
deed, therefore no action lies againſt them, unleſs 
founded on a deed. But an action will lie againſt a 
corporation ſole upon a promiſe ; the party's remedy far 
non performance is by bill in equity, to compel a ſpeci- 
fic performance, as to make a new leaſe, &c. | 


As to inſpeting Where a corporation is plaintiff in a civil action, 
books, &@. leave to inſpect their books is granted to the defendant 
— courſe. The Mayor of Lynn v. Danton, 1 T. R. 

97 


Though 
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Though in an action by a corporation againſt a 
ſtranger, the court will give the defendant leave to in- 
ſpect papers, &c. relating to the queſtion, Corporation 
ef Barnſtaple v. Leathey, 3 T. R. 303. 


Where a rule had been granted for a quo. warrants 
information againſt A. as Mayor of B. on the relation of 
ſome of the corporators, and another rule in that cauſe 
for inſpecting all the corporation books, papers, &c. di- 


rected to the town clerk ; an inſpection of ſuch only as 


related to the election and office of Mayor was held to 
be ſufficient compliance with the latter rule, ſo as to 


protect the town clerk from an attachment as for a con- 


tempt of the court; it appearing, that he had ated 5 
fide, R. v. G. Ball, 3 T. R. 579. | 


SECTION VIII. 


Of Proceedings againſt Hundredort. 


In order to render it one common intereſt for the in- 
habitants of a diſtrict to preſerve peace and prevent de- 
predation, the legiſlature hath enacted, by various acts 
of parliament, that for certain offences deſcribed therein, 
the hundred ſhall be liab;e to the party injured for the 
loſs or damage thereby ſuſtained by him, within the 
limits of that hundred. g 

The oldeſt ſtatutes upon this head are 3 Edw. 1. and 
13 Edw. 1. rendering . hundred liable in caſe of rob- 
beries, commonly called the ſtatutes of hue and cry, 
followed by ſubſequent ſtatutes of 27 Eliz. c. 13. 
29 Car. 2. c. 7. 8 Geo. 2. c. 16. 22 Geo. 2. c. 24. 


But by other ſtatutes, the hundred is made liable in 


caſe of other offences: as 75 & 8 W. 3. c. 2., for expor- 
tation of wool; 1 Geo. 1. c. 5., for pulling down build- 
ings, upon which were ſeveral proſecutions, in conſe. 
quence of the riots in London, in the year 1780; 
9 Geo. 1. c. 22., for killing cattle, cutting down trees, 


ſetting fire to barns, buildings, ſtacks of hay, corn, &c. ; 


$ Geo. 
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How proceed- 
ings to be. 


When to be 


commenced. ' 
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8 Geo. 2. c. 20., for deſtroying; turnpikes or works on 
navigable rivers; 10 Geo. 2. c. 32., for cutting hop 
binds; 11 Geo. 2. c. 22., for deſtroying corn to prevent 
exportation; 19 Geo. 2. c. 34., for wounding officers 
of the cuſtoms; and 29 Geo, 2. c. 36., for deſtroying 
woods, &c. 


Sometimes the hundred is only made liable to a cer- 
tain amount, and different reſtrictions are impoſed in 
the different: ſtatutes; but the proceedings in proſecu- 
tions upon them (which is the only thing neceſſary to 
be conſidered in this place) are nearly ſimilar; and by 
briefly ſhewing how to proceed againſt the hundred upon 
the ſtatutes of hue and cry, the proceedings in other 
caſes, by referring to the particular ſtatutes which go- 
vern them, may be eaſily known. | 


If an action be commenced againſt hundredors, the 
ſuit in B. R. as well as in C. B. mult be by original (that 
is, if the hundred generally are to be ſued; but if the ſuit 
be againſt two of the inhabitants of the hundred in the 
name of the reſt, tlie ſuit may be by bill in B. R.); for 
the inhabitants of an hundred cannot be in cuſtody of 
the marſhal. 3 Keb. 126. 2 Saund. 375. 4 Mod, 296. 


To proceed againſt an hundred on the ſtatute of hue 
and cry, 13 Edw. 1. the plaintiff muſt take out his _ 
nal writ, which muſt be teſted forty days after the ro 
bery (which forty days are allowed for the hundred to 
take the thieves by the ſtatute of Winton, R. 3 Lev. 


320-), and within a year after the robbery, R. 1 Brownl. 
I 5G» | 


Prepare præcipe and get original from curſitors of pro- 
per county. 


The original writ uſually recites the ſtatute. H. B. 141. 
2 Saund. 374. 4 Mod, 296. 1 Bro, Ent. 99. But the 
recital of the ſtatute is not neceſſary ; though it mult 
ſtate the circumſtances of the robbery, and the plaintiff's 
compliance with the ſtatutes, viz. that he made hue and 
cry, gave notice of the robbery, deſcribed: the felons, the 
time and place of the robbery ; that within twenty days 
he cauſed notice thereof to be given in the London Ga- 
zette, deſcribed the robhers and robbery therein, that he 


entered 
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entered into bond before the ſheriff to the high conſta- 
ble of the hundred, with condition for the ſecurity of 
the colts, in cafe of being nonſuited, difcontinuing, &c. 
that twenty days before the iſſuing of the writ, he made 
oath before à juſtice, that he did not know the parties 


who robbed him, and that the inhabitants of the hun. 


dred have not taken the robbers, &c. 


The proceſs ferved is a copy of the original writ, 
which proceſs formerly uſed to be ferved on ſome inha- 
bitant of the hundred. But by the 8 Geo. 2. c. 16. it 
is enacted, „That no proceſs for appearance in any 
action to be brought upon the ſtatutes of hue and 
cry, or either of them, againſt any hundred, ſhall be 
« ſerved on any inbabitant thereof, ſave only upon the 
“high conſtable, or high conſtables of the hundred 
wherein the robbery ſhall happen; who is required 
to cauſe public notice thereof to be given, in one of 
the principal market towns within fuch hundred, on 
the next market day after he or they ſhall be ſerved 
with fuch proceſs : or if there ſhall happen to be no 
market tqwn within the hundred, then in ſome pariſh 
church within the ſame hundred, immediately after 
divine ſervice on the Sunday next after his or their be- 
ing ſerved with ſuch proceſs: and he or they is and are 
hereby empowered and required to enter, or cauſe to be 
entered, an appearance in the ſaid action, and alſo de- 
„ fend the ſame for, and on behalf of, the inhabitants 
* of the ſaid hundred, as he or they ſhall be adviſed.” 


The defendants muſt enter appearance with the fila- 
zer on the quarto die poſt of return of original. 


The declaration muſt be againſt the inhabitants of 
the hundred generally; for if it is againſt any by name, 
and all are not named, it will be bad. R. 2 Keb. 1 26. 


The declaration need not recite the original at large, 
Reg. 1654. Mills, 26.; nor more of the ſtatute than is 
pertinent to the action, 2 Ventr. 215. ; and muſt con- 
clude contre formam ftatutt ; i. e. the ſtatute of Winton : 
ſor contra formam flatutorum is bad. Yelv. 116. 


If no appearance entered, ſue out diſtringas againſt all 
or any of defendants, and ſo an alias and pluries, and ſell 
the iſlues under 10 Geo. 3. as directed ante ſec. 1. 1 


of” area 


8 
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If the defendants plead, and there is an iſſue, the ve- 
wire facias ſhall be awarded to the next hundred. Theſ. 
Brev. 144. Quere; for ſince the 29 Geo. 2. c. 18. ſ. 3. 


it ſeems the venire ſhould be awarded de corpore comitatus 


(except the hundred againſt which the action is 
brought). | | 


If judgment be given againſt the hundred, the ſheriff, 
&c. upon receipt of any writ. of execution againſt an 
inhabitant, inſtead of ſerving the ſame, ſhall cauſe the 
ſame to be ſhewn gratis to two juſtices of the county, 
riding, or diviſion, (whereof one to be of the quorum,) 
who are to cauſe ſuch taxation and aſſeſſment to be 
made and to be levied according to the 27th Eliz. viz, 
by the conſtables, & c. rateably and proportionally, &c. 
in which taxation and aſſeſſinent, there ſhall be pro- 
vided and included, over and above what the coſts and 
damages recovered by the plaintiff in ſuch action ſhall 
amount to, all ſuch juſt and neceſſary expences, which 
the high conſtable of the hundred hath been at in de- 
fendivg ſuch action; claim being made thereto by ſuch 
high conſtable, before the ſaid juſtices, upon due no- 
tice for that purpoſe given him ; and the money ſo to be 
levied, to be paid over by ſuch conſtable, &c. within ten 


days after collection, to the ſheriff of the county to the 


uſe of the plaintiff in ſuch action, for ſo much as his 
coſts and damages recovered ſhall amount unto, and to 
the uſe of the ſaid high conſtable, for ſo much as his 
expences ſhall amount to; of which he ſhall give an ac- 
count, and make proof thereof upon oath, to the ſatiſ- 
faction of the ſaid juſtices, before any taxation ſhall be 
made for re- imburſing ſuch high conſtable z and ſhall, 
in ſuch expences, have no further allowance toward 
paying an attorney to defend the ſaid action, than what 
ſuch attorney's bill ſhall be taxed at by the proper offi- 
cer of that court, where the action thall be brought, 
which the ſaid high conſtable ſhall cauſe to be taxed for 
that purpoſe, Stat. 8 Geo. 2. c. 16, ſ. 4. 


The th ſection of the above act provides in what man- 
ner the conſtable ſhall be reimburſed his expences, in 
caſe the plaintiff is nonſuited, &c. and becomes, or his 
ſureties in the bond become, inſolvent. 


And by the 22 Geo. 2. c. 46., in all executions | 
abitants of any hundred, on any judgment ob- 
tained 


againſt in 


\ 
! 
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tained by virtue of any act of parliament whatſoever, 

the ſame mode is to be obſerved as directed in the above 7 | 
ſtatute of 8 Geo. 2. c. 16. 1. 4. | 


To ſupport an action againſt the hundred for da- What to be 
mages on the 1 Geo. 1. a. f. c. 5. for the riotous de- Proved on fiat. 
molition of a houſe, it is not neceſſary to prove that e 
twelve rioters were affemuled at the time. Pricbitt 

v. Waldron, 5 T. R. 14. 


| | N 
Such an action is maintainable by a truſtee in whom Truſtee may 
the legal eſtate is veſted for exiſtipg purpoſes ; and TEMen ho 
(as it ſeems) even by a bare truſtec of a ſatisfied term. 


An order of juſtices for the levying of money upon Of the order of 
the inhabitants of an hundred under the riot act, di- PR on the 
recting that the money when levied ſhall be paid into 8 
the hands of a banker, ſubject to their further order 


1 

| 

| 

is bad. K. v. Inhabitants of the Hundred of Ilalffhire, > i 

Ib. 341. 1 
] 


The money ſhould be directed to be paid to the party | 

entitled. . 1 

N 1 ö | 

A writ of execution ſued out by the party who has Ho writ of 1 

recovered damages againſt the hundred, and delivered execution 1 

by the ſheriff to the juſtices, is a good foundation for an ſhould go. | 
order to levy the amount. . | 


The order for levying the damages ought to be upon 
the inhabitants of the “ towns, pariſhes, villages, and 
« hamlets,” purſtant to the 27th Eliz. and not upon 
the inhabitants of the diſtricts and pariſhes within the 
hundred. 5 T. R. 341. 


SECTION IX. 
Of Proceedings by Paupers. 
The enormous expence attendant upon a law fuit, 


which is a general cauſe of complaint to all, would to | 
| the 


— — 
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the poor and indigent be an abſolute hindrance to the 
recovery of their juſt right by any legal remedy. . From 
motives of compaſſion therefore, and for the advance- 
ment of juſtice, the legiſlature hath ordained, © That 
« every poor perſon who fhall have cauſe of action, &c. 
< ſhall have original writs, &c. nothing taking for the 
% ſame. Counfel, attornies, and all other officers re- 
« quiſite and neceſſary for the ſpeed of the faid fuits to 
© he had and made, who ſhalt do their duties without 
« any reward.” Stat. 11 H. 7. c. 12. 


Who deemed a A poor perſon within this ſtatute muſt not be worth 

pauper. 51. in the world (wearing apparel and his right to the 
matter in queſtion only excepted) ; a ſum, it muſt be con- 
feſſed, conſidering the preſent value of money, not agree- 
able to the ſpirit of ſo remedial a law. | 


| Statute only lt is obſervable too and to be lamented, that the ſtatute 


extends to does not extend its relief to paupers, who are defen- 

plaintiff. dants. Bar. 328. So that, however unjuſtly they may 
be ſued, the extra coſts of an action may prove their 
ruin, notwithſtanding a verdict in their favour. 


The mode of proceeding is by petition to one of the 

| Judges of the court, to be admitted to ſue in forma 

__ to which muſt be annexed an affidavit of plain- 
tiff's poverty. | | 


The petition is engroſſed on treble 6d. ſtampt paper, 
and is as follows: 


| J. 8. Plaintiff, 
in K. S. A P. Q. Defendant, 
Form of peti- To the Right Honourable Lloyd Lord Kenyon, Lord Chief 
tion.  - Fuſlice of his Majeſly's Court of King's Bench. 
The humble petition of J. S. 
Sheweth, 


1 humbly con- Thal the ſaid defendant is juſtly indebted unto 
ceive that the your petitioner in the ſum of 20l. (or whatever 
ſaid petit iouer & : IO 

eee el cauſe of ation may be), and your petitioner 
of action againſt Halb not as yet commenced any a&ion again/? 
the above named bim, Leing 22 to carry on the ſaid cauſe on 
F. Q. and hum- account of his extreme poverty, as appears by the 
bly accept to be affidavit hereto annexed. Your petitioner there- 


his — M. ſore moſt humbly prays your Lordſhip, that he may 
be 
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be admitted in forma pauperis to pagina his ſaid a8ion, and 
that A. B. Eſq. may be aſſigned to him as this counſel, and C. D, 
bis attorney, to profecute his faid ſuit. And your petitioner full 
ever pray, c. 


In the margin of which petition, in order to prevent 
frivolous applications, muſt be inſerted as above, and 


ſigned by counſel, or in C. B. by a ſerjeant, the petition 
being the ſame, mutatis mutandis. 


If the action is commenced, for ſtill the party may 
apply, ſay in petition, 4 That your petitioner hath com- 
*« menced an action againſt him for the ſame ; but that 
© your petitioner finds himſelf unable,” &c. 


To the petition is annexed the following aſſidavit, 
written on treble 6d. ſtampt paper: | 


4 T. S. of, Oc. labourer, maketh oath and faith, that he is Afidavir. 
% not worth Fl. in the avorld (fave and except his wearing 
% apparel, and the matter in queſtion in this cauſe ).”? 


dy petition and affidavit to judge's chambers, 
ſwear the latter, and clerk will make out proper order; 
pay him 25s. 6d. 


No rule is drawn up. 


Aſter this all future proceedings are without ſtamps, Exempts plain» 
as the writ, pleadings, record, wenire, diſtringat, &c. tiff from fees. 
The paper book is made up for nothing, nor any fees 
paid to the officers, the attorney, or counſel. 


Indeed, if the party give any fee or reward to his on pain of be- 
counſel or attorney, or make any contract or agreement ing diſpau- 
with them, he ſhall be diſpaupered and not admitted Pered. 
again in that ſuit. | 


It ſeems, that if the plaintiff recover a verdict (which Except he re- 
I believe muſt be above 5/.) the officers claim their fees. covers a Verdict. 
This however might ſometimes defcat the end of the 


ſtatute, and a pauper might be out of pocket though 
he had ſuch a verdict. 


The 


[ 
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Extent of ad- The admiſſion only extends to the particular action 
. in which it is granted; to every ſuit (if the pauper has 
more than one) there muſt be a freſh petition. 


of the declara= To the declaration which is in the when! form, annex 
Fu a copy of the judge's order of his admiſhon, 

of the iſſue A pauper plaintiff is not entitled to the iſſue money, 
money; 


and if he ſign judgment, becauſe defendant does not pay 
it, the court will ſet it aſide, Codron v. Hayman, 5 D. 
& E. 509. 


of coſts. He is not liable to pay coſts, not even if he be non- 
ſuited ; or if judgment, as in caſe of a nonſuit ; Blok v. 
Lee, 3 Wil. 24.; but it is at the diſcretion of the court 
to diſpauper him. Stat. 23 Hen. 8, 2 Sal. 506. 


Or defendant may move to have him diſpaupered, 
but unleſs ſomething vexatious appears in his conduct, 
the court will diſcourage the motion. 


Though it is ſaid he is liable to pay coſts for not pro- 
ceeding to trial, and for all defaults for which an exe- 
cutor would pay. Walker v. Parker, Cook. Rep. 47. 


Of a ſecond ac= If he be nonſuited, and afterwards bring a ſecond 
rage action for the ſame cauſe, court will not compel him to 
pay the coſts of the firſt ; but if his conduct has been 
vexatious, as giving fix notices of trial, and not pro- 


ceeding, the court will diſpauper him. Str. 878. 983. 


But if a plaintiff after being nonſuited Fon in forma 
pauperis ) brings a freſh action, and then ſues in formd 
pauperts, court will ſtay procecdings till the coſts of the 
tirſt are paid. Tefton v. Withers, 2 D. & E. 511. 
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Of Proceedings in particular Actions, perſonal 
and mixed. 


I. Ejedd ment. 

II. Penal Actions. | 

III. Replevin. | | 

IV. Scire facias to revive Judgments. 


I. Of Proceedings in Ejectment. 
1 action of ejectment (as it is now modelled) 


is a mere creature of Weſtminſter hall, an inge- 
nious fiction for the trial of titles to the poſſeſſion of 
lands, introduced within time of memory, and moulded 
gradually with great care and attention into a courſe of 
practice, by the rules of the court. All the niceties 
and embarraſſments, with which real actions are en- 
tangled, are thereby now avoided, and titles are tried 
with more eaſe and diſpatch, and leſs expence. 


As it is now the remedy generally adopted for reco- 
vering premiſes e part withheld, let the eftate be 
what it may, whether fee ſimple, fee tail, for life, or years, 
it is of great importance for the ſtudent or practitioner 
to be well acquainted with the nature and origin of the 
preſent modern practice, the ſeveral rules of court and 
aCls of parliament by which it is regulated, and in what 
caſes the old method of ejectment is ſtill to be purſued. 


It may be proper therefore to conſider — 


SEC. I. The Nature and Origin of the preſent 
Modern Action of Ejectment. 


SEC. 2. Of the Proceedings therein in ordinary 


Caſes, and ben the Adin fhould be brought. 
And herein, 


A. Of 
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A. Of the Declaration and the Service thereof. 


B. Of Judgment againſt the Caſual EjeQor 
for Want of Appearance. | 


C. Of the Appearance of the Tenant, or of 
the Landlord under the Statute 11 Geo. 2. and 
of the Conſent Rule. 


D. Of the Proceedings from Appearance to 
Trial. 


E. Of the Trial and its Incidents. 

F. Of the judgment and its Effect. 

G. Of new Trial and Arreſt of Judgment. 
H. Of the Execution. | 
J. Of the Writ of Error. 

KR. Of Proceedings by Original in K. B. 


- SEC. 3. Of Proceedings in Eject ment in parti- 
cular Caſes. 


A. By Landlord againſt Tenant on Stat. 
4 Geo. 2. 


B. Where the Premiſes are untenanted and 
the Caſe is not within the Statute 4 Geo. 2. 


C. Of Proceedings by Mortgagee. 

D. Of Proceedings by Corporations. 

E. Of Proceedings in Inferior Courts. 

F. Of Proceedings by and againſt Infants. 


SEC. 4. Of the Action for Meſne Profits. 
Ste. 5. General Obſervations on the Proceedings. 


A. Of Amending the Proceedings in Eject- 
ment, | 

B. Of Conſolidating Actions. | 
C. Of 
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C. Of bringing a new or ſecond Ejectment, 
and of ſtaying Proceedings till Coſts of firſt are 
paid. 2 BY 

D. Of Security for Coſts in other Caſes in 
Ejectment. | | | 


E. Of quieting Plaintiff in his Poſſeſſion after 
Judgment and Execution in Ejectment. 


x SECTION I. 


The Nature and Origin of the preſent Action of 
Ejectment. | 


Actions are in general divided into real and perſonal ; Eje&tment a. 
but an ejectment is in its nature both; it is therefore mixed acion. 
called a mixed action; for it is real in reſpect of the 
land, and perſonal in reſpect of the damages and coſts, 


By the ancient common law, the only method of re- Remedy at 
covering the poſſeſſion of land was by real action, by common law by 
writ of entry or aſſize, and this in no cafe where the real ation; 
eſtate was leſs than freehold ; for a mere leaſehold in- 
tereſt, or term for years, was, in the early period of our 
conſtitution, deemed of ſuch little import, that- no 
remedy was provided, whereby the tenant could regain 
his poſſeſſion, in caſe he were ouſted by his landlord, 
or by a ſtranger. Againſt the former he could only ' 
| Proceed upon his breach of covenant. or agreement: 

againſt the latter he might indeed have his writ of V eeetment. 


cjectment, but could thereby only recover damages, not 
the poſſeſſion. | 


Thus were our laws materially defective. For though Laws defeQtive 
the freeholder, if diſſeized, might reſort to his real action, in that reſp*Qt. 
E that was not only dilatory, intricate, and expenſive, 

ut at laſt the poſſeſſion was thereby only regained, and 
no damages for the expulſion given; and on the other 
hand the termor, if he were ouſted, could only by his 


action of ejectment recover damages and not the poſ- 
ſeſſion, 
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In thoſe times the ejectment was a mere perſonal ac- 
tion of treſpaſs, and the proceedings were by pore, or 
by capras, and diſtreſs infinite. 


When altera= In progreſs of time, (ſome ſay fo early as the reign of 

tion took place; Eq ward IV. 3 Blac. Com. 201. but certainly. about 
the time of Henry VII. when long leaſes: began to creep 
into uſe,) the remedy by ejectment was extended and 
rendered more efficacious, by the object of the action 
being entirely changed, and the term itſelf thereby re- 
covered. 


and how in This was effected by the courts of law coming to a 


cjeQtment pol- reſolution to give judgment in ejectment, that the leſſee 
ſeſſion was re- 


NG: in ejectment ſhould recover poſſeſſion of the land itſelf 


by the proceſs of an habere facias poſſeſſionem. 


What induced One cogent reaſon perhaps, which induced the courts 

this altcration. of law to take this ſtep, was a jealouſy of the vaſt in- 
creaſe of bufineſs then flowing into the courts of equity, 
by the leſſees of the long terms applying there to get re- 
lief when moleſted, and to ſecure their poſſeſſions againſt 
ſtrangers by a perpetual injunction, or againſt their 
leſſors by a ſpecific performance. 


But be the cauſe what it may, the alteration was 
productive of the moſt ſalutary effect. 


Ejectment ſince From this period the practice in ejectment became 

vecnunder©®n* wholly ſubject to the control of the court, and a new 

method of trial, unknown to the common law, was in- 
troduced. 


Old practice e It now became uſual ſor a man that had a right of 
plained by ſeal- entry into any lands to enter thereon and ſeal leaſes ; and 
ing leaſe. then the 0 that next came on the freehold, anims 
| pofſidendi, was accounted an ejector of the leſſee; by 
which means any man might be turned out of poſſeſ- 
ſion; becauſe the leſſee in ejectment would recover his 
term without any notice to the tenant in poſſeſſion; ſo 
that the courts of law, to remedy this inconvenience 
and injuſtice, made it a ſtanding rule, that no plaintiff 
ſhould proceed in ejectment to recover his lands againſt 
ſuch a feigned ejector, without delivering the tenant in 
poſſeſſion 
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poſſeſſion a declaration, and making him an ejector 


and proper defendant if he pleaſed. ' 


'This rule of court became abſolutely neceſſary upon 
the alteration of the object of the action of ejectment, 
which was now ein rem ; for otherwiſe, the court would 
have been inſtrumental in doing an injury to a third 
perſon 3 becauſe a declaration might other wiſe be de- 
livered to a ſtranger, a feigned defence be made, and 
a verdict, judgment, and execution thereon obtained, 
whereby the tenant would have been ouſted, without 
notice of any proceedings againſt him. 


Upon this notice to the tenant in poſſeſſion, and affi- 


davit thereof made, it was uſual for the tenant in poſ- 


ſeſſion to move the court, that, as the title of the land 
belonged to him, he might defend the ſuit in the ca- 
ſual ejector's name; which the court, upon an affidavit 
of that matter, uſed to grant; and that the ſuit ſhould be 
carried on in the caſual ejector's name, the tenant in 
poſſeſhon ſaving him harmleſs; and then the caſual 
ejector was not permitted to releaſe errors in prejudice 


of the tenant in poſſeſſion, ſince the'ſuit was carried on 


in his name by rule of court; and the proceſs for 
coſts was taken out againſt the caſual ejector, who was 
obliged to reſort to the tenant in poſſeſſion to recover 
back the ſame, and put his bond of indemnification in 
ſuit upon his refuſal to pay them. Styl. 468. 1 Keb. 
705, 740, Keys v. Bredon. Yes 247 


Such leaſes were actually to be ſealed and delivered, 
otherwiſe the plaintiff could maintain no title to the 
term; and were alſo obliged to be ſealed on the land it- 
ſelf, otherwiſe it amounted to maintenance by the old 
law, to convey a title to any one, when the grantor 
himſelf was not in poſſeſſion. 


Such was the original m&hod of procecding in eject- e 
ment, when the term was firſt began to be recovered ; preſent modern 
but one alteration by degrees begat another, and fiction practice. 


was heaped upon fiction. During the exile of King 
Charles the Second, an entire new mode of proceeding 
in ejectment was invented, and introduced by Lord 
C. J. Rolle, and has been followed ever ſince by the 
court. It is therefore called the modern practice, in 
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oppoſition to the ancient above deſcribed—a mere inven- 
tion; but time and experience have proved it an inven- 
tion for the advancement of juſtice. © In form,” ſays Lord 
Mansfield, “it appears as a trick between two, to diſpoſ- 
« ſeſs a third by a ſham ſuit and judgment; an artifice 
« which would be highly criminal, unleſs the court con- 
« yerted it into a fair trial between the proper parties.” 


The new method of proceeding in ejectment entirely 
depends on a ſtring of legal fittions; no actual leaſe is 
made, no actual entry by the plaintiff, no actual ouſter 
by the defendant, but all are merely ideal, for the ſole 
purpoſe of trying the title. To this end, in the pro- 
ceedings, a leaſe for a term of years is ſtated to have 
been made by him who claims title, to the plaintiff, who 
is generally an ideal fictitious perſon-who has no exiſt- 
ence. In this proceeding, which is the declaration, for 
there is no other proceſs in this action, it is alſo ſtated, 
that the leflee, in. conſequence of the demiſe to him 
made, entered into the premiſes; and that the defend- 
ant, who is alſo now another ideal fictitious perſon, 
and who is called the caſual ejector, afterwards entered 
thereon; and ouſted. the plaintiff; for which ouſter the 
plaintiff brings this action. Under this declaration is 
written a notice, ſuppoſed to be written by this caſual 
ejector, directed to the tenant in poſſeſſion of the pre- 
miſes; in which notice the caſual ejector informs the 
tenant of the action brought by the leſſee, and aſſures 
him, that as he the caſual ejector has no title at all to 
the premiſes, he ſhall make no defence; and therefore 
he adviſes the. tenant to appear in court at a certain 
time, and defend his own title, otherwiſe he the caſual 
ejeckor will ſuffer judgment to be had againſt him, by 
which the actual tenant will inevitably be turned out of 
poſſeſſion. 


The declaration is then ſerved on the tenant in poſ- 
ſeſſion, with this friendly caution annexed to it, who 
has thus an opportunity of defending his title; which 
if he omits to do in a limited time; he is ſuppoſed to 
have no right at all; and, upon judgment being had 
againſt the caſual ejector, the real tenant will be turned 
out of poſſeſſion by the ſheriff. | 
_ But if the tenant applies to be made a defendant, it 
is allowed him upon this condition, that he enter into a 

| rule 


P ot WE Ww-_ r oa a. 


Pr. I. Sec. I. EJECTMEN T. 


rule of court to confeſs at the trial of the cauſe three af 
the four requiſites for the maintenance of the plaintiff's 
action, viz. the leaſe of the leſſor, the entry of the. 
plaintiff, and the ouſter by the tenant himſelf, who is. 
now made defendant inſtead of the caſual ejector; 
which requiſites, as they are wholly fictitious, ſhould 
the defendant put the plaintiff to prove, he muſt of 
courſe be nonſuited at the trial for want of evidence 
but by ſuch ſtipulated confeſſion of leaſe, entry, and 
ouſter, the trial will ſtand upon the merits of the title 
only, 


Upon this rule being entered into, the declaration is 
now altered by inſerting the name of the tenant inſtead 
of the ſictitious name of the caſual ejector; and the cauſe 
goes to trial under the name of the fictitious leſſee on 
the demiſe of A. B. (the leſſor or perſon claiming title) 
againſt C. D. (the now defendant), and therein the 
leſſor is bound to make out his title to the premiſes, 
otherwiſe his nominal leſſee cannot obtain judgment to 
have poſſeſſion of the land for the term ſuppoſed to be 
granted. But if he makes out his title in a ſatisfactory 
manner, the judgment is given for the nominal plain- 
tiff, and a writ of poſleſſion goes in his name to the ſhe- 
riff to deliver poſſeſſion. But if the now defendant fails 
to appear at the trial, and to confeſs leaſe, entry, and 
ouſter, the nominal plaintiff muſt indeed be there non- 
ſuited for want of proving theſe requiſites; but judg- 
ment will nevertheleſs, in the end, be entercd for him 
againſt the caſual ejector; for the condition on which 
the tenant was admitted defendant is broken, and there- 
fore the plaintiff is put again in the ſame ſituation as if 
he never had appeared at all; the conſequence of which 
we have ſeen would have been, that judgment muſt paſs. 
for the plaintiff, and the tenant would have been turned 
out of poſſeſſion. The ſame proceſs, therefore, as 
would have been had, provided no conditional rule had 
been made, muſt now be purſued as ſoon as the condi- 
tion is broken; but execution will be ſtayed, if any 
landlord, aſter the default of his tenant, applies to be 
made a defendant, and enters into the uſual rule to con- 
teſs leaſe, entry, and ouſter. | | 


Thus the practice of ſealing leaſes upon the premiſes, 
and making an actual entry and ouſter, are now dif- 


penſed 
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penſed with, a more eaſy and expeditious method is 
adopted, while the ſame ſubſtantial juſtice is done to 
the tenant, in poſſeſhon, and proper notice given him by 
the ſervice of the declaration; nor is there any hard- 
ſhip in compelling the defendant to enter into the rule 
of court, to confeſs leaſe, entry, and ouſter, for they are 


mere formalities, and nothing to do with the merits of 
the caſe. 


The great advantage, indeed, which has reſulted from 
this fictitious mode is, that being wholly regulated by 
the court, it has from time to time been ſo modelled as 


to anſwer in the beſt manner every end of juſtice and 
convenience. 


SECTION II. 


Of the Proceedings in the Modern 47 of Led. 
ment, and when it ſhould b2 vr ht, 


Having given a brief account of the origin of the pre- 
ſent action of ejectment, and endeavoured to point out 
the diſtinction between the modern and ancient mode of 
proceeding, it may be proper to obſerve, thit whenever 
the former method is adopted, it is neceſſary that there 
ſhould be a tenant upon the premiſes, who may be 
ſerved with notice of the declaration, and that in all 
caſes where the premiſes are vacated and wholly de- 
ſerted by the tenant, the party muſt reſort to the old 
mode of procecding, by ſealing a leaſe upon the premi- 
ſes z (except in ſuch caſes between landlord and tenant, 


as fall within the ſtatute of 4 Geo, 2. which will be 
treated of hereafter.) 


Nor will the modern practice avail where the eject- 
ment is brought to avoid a fine; for in ſuch caſe it is 
neceſſary to prove an actual entry; the mere ordering a 
perſon to deliver a declaration in ejectment to the te- 
nant in poſſeſſion will not amount to ſuch an entry; 
but, in all other caſes the confeſſion of leaſe, entry, and 
ouſter, by the common conſent rule, is ſufficient. 


By 
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By the 21 Ja. 1. c. 10. ejectment muſt be brought Of ſlatute of li- 
within twenty years after the title or right of entry ac- mitations. 


; 

g crued. Therefore if the leſſor or plaintiff be not able to 

[ prove himſelf or his anceſtors to have been in poſſeſſion 

: within twenty years before action brought, or to account 

. for the want of it under ſome of the exceptions of the 

, ſtatute of limitations, he ſhall be nonſuited. And if a 

f declaration in ejectment be delivered within twenty 
years, anda trial had, whereby there is leaſe, entry, and 
ouſter confeſſed, yet if the plaintiff, being nonſuited in 

l that action, bring another after twenty years, that will 

/ not be proof of an entry to bring it out of the ſtatute ; 

0 for it muſt be an actual entry. Caſ. K. B. 573. Burr. 

a 2604, Fairclaim dem. Empſom v. Shackleton. 

Twenty years adverſe poſſeſhon is a poſitive title to de- Conſtruction 
ſendant. It is not merely a bar to the action or remedy thercot. 
of plaintiff, but takes away his right of poſſeſſion. 
Taylor dem. Atkyns, v. Horde, 1 Burr, 119. 

. After twenty years want of poſſeſſion therefore in wha: remedy if 
plaintiff, or thoſe under whom he claims, this poſſeſſory ſtatute attaches. 
action of ejectment cannot be brought; but if there be 

e- any remedy, it, muſt be by real action, as writ of right 

at or the like. 

of 

er And by 4 & 5 Ann. c. 16. ſ. 16. no claim or entry Of limitation 

re ſhall be of force to avoid a fine levied with proclamati- when fine 

e ons, or ſhall be ſufficient within the ſtat. 21. Ja. 1. of limita- lied. 

1] tions, unleſs the action be commenced within one year 

e- after making ſuch entry or claim. And the plaintiff 

Id muſt not lay his demiſe antecedent to his entry. 2 Stra. 

i= 1086, Berrington v. Parkhurſt. | 

t, 

de By the 4 Hen. 7. c. 24. not only all partigs and How fine ope- 
privies to a fine, and their heirs, but all ſtrangers rates. 
whatſoever, are bound by a fine duly levied and paſſed, 

1 after five years after writ peer Dy made are paſſed, ex- 

is cept feme coverts, infants, priſoners, perſons beyond 

2 lea, and ſuch as are not of whole mind, who have five 

e- years allowed to them, after the death of their huſ- 

DT bands, their attaining full age, recovering their liberty, 

ad returning to England, or being reſtored to their right 


mind. 


A. Of 


x6$ 
Ejectment 
local. 
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A. Of the Declaration and Notice, and of the 
Service thereof. 


The proceedings in K. B. may be either by bill or 
original, but the latter are preſerable, as no writ of er- 
ror can be brought thereon except in parliament.—In 
C. B. they are always by original. 


The declaration and notice are the firſt proceſs, no 
writ being previouſly ſued out. 


Prepare declaration upon treble 1d. ſtamp paper (the 
names of both plaintiff and defendant who is the caſual 
ejector, being fictitious) ; ſubſcribe thereto a notice, di- 
reed to the real tenant in poſſeſſion, for him to appear 


and defend his title to the premiſes, or elſe that the de- 


fendant (the caſual ejector) will ſuffer judgment to be 
ſigned againſt him by default, and he (the tenant in poſ- 
ſeſſion) will be turned out of the premiſes. Serve an 
exact copy of this declaration and notice (upon the like 
treble 1d. ſtamp) on the tenant in poſſeſſion. If there 
be ſeveral tenants, ſerve copy on each, but keep original 
declaration in your own poſſeſſion. 


If the premiſes lie in London or Middleſex, make the 
notice to appear on the firſt day of the next term to that 
of which the declaration is entitled; otherwiſe, if made 
generally, the tenant will have the whole of the next 
term to appear in. 


But if the premiſes lie in any other county, the no- 
tice ſnould be to appear the next term generally. 


A copy of the declaration, and notice thereon, muſt 
be delivered perſonally to the tenant or his wife, to 
whom, at the time of delivery, the notice ſhould be read 
over, or the contents and meaning thereof explained. 


But ſee the following 


OBSERVATIONS. 


'FjeAment is a local action, the venus muſt be where 
the lands are ſituated. 


As 
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As it is a poſſeſſory remedy, the plaintiff mult ſhew a What plaintiff 
right of poſſeſſion as well as property. Taylor dem. muſt ſhew, 
Atkyns v. Horde, 1 Burr. 119. 


This right muſt exiſt at the time of making the pre- How demiſe 
tended leaſe, mentioned in the declaration, otherwiſe muſt be as to 
how can it be ſuppoſed that he had a power to make time. 
ſuch leaſe ? it follows therefore, that the demiſe in the 
declaration muſt be laid after the title of the leſſor of 
the plaintiff has actually accrued, or he. will be non. 
ſuited; and the commencement of the pretended leaſe 
ſhould be laid precedent to the ejectment by defendant. - 

1 Sid. 8. Goodritle dem. Galloway v. Herbert, 4 D. & 
E. 680. 


For the ſame reaſon where the ejectment is to avoid 
a fine, the demiſe mult be laid ſubſequent to the actual 
entry, becauſe it 1s . from the time of the entry that 
plaintiff has a right of poſſeſſion. Berrington v. Park- 
burſt, 2 Str. 1086. Oates dem. Wigfal v. Brydon, 3 Burr. 
1897. Muſgrave v. Shelby, 1 Wil. 214. 


The demiſe was laid on the eſſoin day of the term, 
plaintiff had a verdict; and in arreſt of judgment it was 
ſaid, that the eſſoin day is in law accounted the firſt day 
of term, and the demiſe being laid on that day, the 
ejement was brought before plaintiff had a cauſe of 
action. But per cur. the action and the wrong may be 
on one and the ſame day; and this being by original, 
may be ſued out after the commencement of the term, 
and returned; but admitting it to be a flip, the defend- 
ant ſhould have taken advantage of it on cher. 3 Salk. 8, 
Regers v. Mearſbey. 4 

In ejectment, on the demiſe of an heir by deſcent, the 
demiſe was laid on the day his anceſtor died, and held 


to be well enough. 3 Wilf. 274, Roe dem. W rangham 
v. Herſey. X ; 


So the declaration in ejectment muſt ſhew a good de- It muſt be « 


mie. | good demiſe fo 
a5 to appear 
Thus if there be ſeveral leſſors, and it is laid in the legal; 


declaration that they demiſed, you muſt ſhew ſuch a title 
in 


170 


as to the parties 


tef{fors. 


As to the mode 


dy deed if ne- 
ceſſary; 


or by rent re- 
ſerved. 


But Q. if ne- 
ceſſary. 
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in them, that they could demiſe the whole. Cro. Jac. 
166. | 


If therefore leſſors of plaintiff are tenants in common, 
there ought to be a different count on the demiſe of each 
tenant in common; or they may join in a leaſe (and if 
there are many it is the better way) to a third perſon ; 
and that leſſee make a leaſe to try the title; for tenants 
in common cannot make a joint leaſe. 2 Will. 232. 
Heatherly dem, Worthington and Tunnudine v. Weſton. 


But joint tenants are ſeiſed per my & per tout, that is, 
each has an undivided moiety of the whole; and there- 
fore each may be ſaid to demiſe the whole. 


So of cyparceners, for they ſtand on the ſame found- 
ation. Vide Bull. Ni. Pri. 107. 


And if it be neceſſary, either from the character of 
the party ſuing, or the nature of the thing claimed, that 
the leaſe ſhould be by deed, the declaration ſhould ſtate 
a demiſe by deed ; not that ſuch a demiſe need be 
proved, for by the conſent rule it is confeſſed, but the 
form of the declaration ſhould accord with plaintiff's 
real title. 


Thus in ejeckment for tythes, which it is ſaid can 


only be demiſed by deed. Swadling v. Piers, Cro. Jac. 
613. 


Or where a corporation aggregate was plaintiff. Carth. 
399. Patrick v. Ball. | 


Or where the leſſor of plaintiff be an infant, in which 
caſe it uſed to be held, that the demiſe ſhould be ſtated 
by deed, aud alſo rendering rent. | 


But theſe authoritics feem now greatly ſhaken, if not 
overthrown, by the caſes of Partridge and Ball, Ld. Ray. 
136. where C. J. Holt ſaid the caſe of Swadling v. Piers 
was not law; and it was held (after verdict), that the 
demiſe by a corporation was good, though not by deed ; 
and the caſes in 3 Burr. 1806, and 2 D. & E. 161, 
which have ſettled that an infant may make a leaſe 
without rent to try his title. 


So, 
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So, upon the demiſe of a maſter and fellows of a col- 
lege, dean and chapter of a cathedral, maſter or guar- 
dian of an hoſpital, parſon, vicar, or other eccleſiaſtical 
perſon, of any lands, &c. the declaration ſhould ſtate, 
that there was a rent reſerved, &c. purſuant to the 
ſtatute 13 El. c. 10. R. Sav. 129. 


But Q. now. 


It was formerly held, that if a demiſe was laid in the How the term 
declaration for a longer term than the leſſor had intereſt may be laid. 


in the premiſes, the plaintiff could not recover, per 
Hale, Pr. 27 Car, 2. But upon an objection made at 
ni. where the demiſe was laid for a longer term 
than the leſſor had title; and 2 Leo. 140. Brown, 133, 
were cited in ſupport of it, Lord Mansfield ſaid, There 
„ is nothing in the objection, for if the leſſor have a 
« title, though but for a week, he ought to recover; for 
« the true queſtion in ejectment is, Who has the poſſeſ- 
„ ſory right? Suppoſe a perſon has an intereſt for three 
66 2 only, and thould make a leaſe for five, it would 
© be good for the three years.” Bull. Ni. Pri. 106, 
Emerſon v. Tuckbird, 1 Ray. 728. 


In caſe of a tenancy from year to year, as long as both 
parties pleaſe, if the tenant die inteſtate, his adminiſtra- 
tor has the ſame intereſt in the land, which his inteſtatc 
kad. And the leſſee of ſuch an adminiſtrator may de- 
clare in an ejectment on a term for ſeven years. 3 D. & 
I. 13, Doe dem. Shore v. Porter. 


In what caſes errors in this reſpect are cured by 3 
verdict, See, po/? J. 


To the declaration ſhould be ſubſcribed a notice di- Of the notice 
rected to the real tenant in poſſeſſion, deſiring him to to declaration. 


appear at the time mentioned therein, or judgment will 
go by default. 


The notice ſhould ſtriAly be ſigned by the caſual now ggn.e. 


ejector's (which is the nominal defendant's) name. 
} Bar. 172, Peaceable v. Troubleſame. 


But it is now held good, though ſigned by the no- 
minal plaintiff's name. Harlewood v. Thatcher, 3 D. 


& E. 351. 
The 
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At what day to The notice in ejectment was to appear on the eſſoin 

— day of the term, and held ill; for it ſhould be to appear 
the firſt day in full term, which is the firſt day in 
term. Stra. 1049, Heldfaſt v. Freeman. 


No need of pro- Declaration good though ſerved without prothonota- 
thenotary's ry's name upon it. Ne v. Doe, Holdfaſt v. Lergo, Bar. 


name to decla- 
ration. 192, 193. 


Of the delivery All declarations in ejectment muſt be delivered before 
of declaration. eſſoin day of every term. Roe dem. Bird v. Doe, Bar. 
172. 


Reaſon of ſe- As the declaration is the firſt proceſs in ejectment, 
e of declara and is to anſwer the end of a notice or warning to the 
tenant in poſſeſſion, that proceedings are commenced 
againſt him to turn him out of his farm, common juſtice 
requires that he ſhould be properly ſerved with ſuch 
i proceſs and acquainted with the meaning thereof. 

Upon whom to The ſervice of the declaration therefore, ſhould regu- 
be ſerred. larly be upon the tenant himſelf, and the notice ſhould 
be read over and explained to him at the time. But a 

delivery to his wife will do. 2 Blac. 800. 


Tenant or his Perſonal ſervice upon the tenant or his wife, is good 
wife. any where: otherwiſe it ſnould be upon the premiſes. 
How if that If the declaration be ſerved upon the tenant or his wife 
cannot be ef- as above, and defendant does not appear, an affidavit of 
_ ſuch ſervice may be made, and judgment ſigned as here- 
after mentioned. But it often happens that ſuch ſer- 
vice cannot be effected: that the tenant is abſent from 
home, or ſecretes himſelf, or the like, and that the de- 
wn claration is left with one of his family or his ſervant ; 
Special eren- in theſe caſes, the circumſtances ſhould be mentioned 
fiance mult be . . . 
mentioned to to the court upon the motion for judgment apainſt the 
court. ; caſual ejector, and whenever it appears upon the affida- 
vit that the tenant afterwards received the declaration, 
and that he knew the meaning thereof, the court will 
When allowed be ſatisfied in the firſt inftance. But if the circum- 
as good ſervice. ſtances of the ſervice are more ſpecial, and out of the 
| common way, it is then neceſſary to move for a rule to 
ſhew cauſe, why the ſervice mentioned in the aſſidavit 
ſhould not þe deemed good fervice. 


This 
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This motion may be made either after the ſervice, At what time 
or if the plaintiff is aware of the difficulties he ſhall Poon * 
meet with, he may ſtate them, and move, prior to the 
ſervice, that a ſervice of ſuch a nature ſhould be ſufficient. 

1 Blac. 290, Methold v. Knight. Gulliver v. Wag ftaff, 
1 Blac+ 314. 


It is needleſs to recite the various caſes in which ſer- What ſervice 
vices, otherwiſe irregular, have from peculiar circum- mall be deemed 
ſtances been rendered good by rules of court. This is © 
merely a diſcretionary: power in the court exerciſed 
according to the exigency of the caſe. 


A tender of the declaration, and reading the notice 
aloud, though tenant refuſes to receive it; or runs away 
and ſhuts the door; or threatens with a gun to ſhoot 
the perſon ſerving it, if he came near: ſo throwing it 
in at the window; ſticking it againſt the door; or leav- 
ing it at the houſe; upon the ſervants refuſing to cal! 
their maſter, and the like; have upon applications been 
rendered good. Stra. 575. Bar. 185. 188. 178. 174, 


180. 176. 192. 190, 173. Sprightly v. Dunch, 2 Burr. 
1116. | 


So, a tender and reading notice aloud in the ſhop to 
the wife of tenant, who refuſed to receive it, 1s good, 
Doe dem. Neale v, Roe, 2 Wil. 263. 


Service of a declaration in ejectment before the efloin 
day of the term on the daughter of the tenant in pol- 
ſeſſion, in the abſence of the tenant and his wife, is 
good ; provided it appears that the daughter delivered 
it to the wife, though it ſhould not appear that ſuch de- 
livery was before the eſſoin day. Smith dem. Ld. Stour- 
ton v. Hurſt, 1 H. Bl. 644. 


The tenant was perſonated, at the time of the ſervice, jon it tenent 
by another who accepted the ſervice in the name of the petlozuted; 
tenant; and the court made à rule to ſhew cauſe, why 
it ſhould not be deemed good ſervice upon the tenaut 
himſelf; and why judgment ſhould not be ſigned againſt 
the caſual ejector, on default of his appearing ; and that 
leaving a copy of this rule at his houſe, with ſome per- 
ſon there, or if no one to be met with, affixing it on the 
door, ſhould be good ſervice thereof. Which rule was 


mad? 


174 


or a lunatic. 


Of ſervice on 
churchwardens. 


If no appear- 
ance, judgment 
by default, 


How to proceed 


to entitle plain- 
tiff to ſuch 
judgment. 
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made abſolute on a proper affidavit. 2 Burr. 1181, 
Fenn dem. Tyrrell and another v. Denn. 


On affidavit, that one of the tenants is a lunatic, and 
that one C. lives with her, tranſacts her buſineſs, and 
has the ſole conduct thereof, and of her perſon, but 
would not permit the deponent to have acceſs to her, in 
order to ſerve her with the declaration; whereupon he 
delivered it to the ſaid C. and a rule was made for the 
lunatic and C. both to ſhew caufe, why ſuch ſervice 
ſhould not be good; and ſervice of the rule on the ſaid 
C. to be good. Barnes, 190, Doe v. Roe. 


A declaration in ejectment ſerved on the church-ward- 
ens and overſeers of a pariſh, who rented a houſe for 
harbouring ſome of the pariſh poor, and did not others 
wiſe occupy the houſe than by placing the poor in it, 
deemed ſuſſicient ſervice, and a rule made for judgment. 
Barnes, 181, Turner dem. Mercer v. Dae. 


B. Of Judgment againſt the caſual Ejector. 


When the declaration has been properly ſerved, it is 
incumbent upon the tenant if he means to defend his 
poſſeſſion to enter an appearance, or if he only holds 
under another, to give ſuch landlord notice of the eject- 
ment, who may, either with the tenant, or in his ſtead, 
be admitted a defendant; but if no appearance is en- 
tered, either by the tenant or any other perſon inte- 


reſted, judgment may be ſigned againſt the caſual ejector 
by default. | 


And in order to compel an appearance, or to entitle 
himſelf to ſuch judgment againſt the caſual ejector, it 
is neceſſary ſor the plaintiff to proceed as follows : 


Make affidavit of ſerwice of copy of declaration, on treble 6d. 


ſavorn before judge or commiſſioner; annex afſidavit to the original 


declaration in your own cuſtody, give it to counſel with brief to 
move for judgment ; if the ſervice was in the common way \ 
the tenant or l wife, and the affidavit is regular, it is only a 
motion of courſe, ſigned and given in with the affidavit to clerk of 
rules in B. R., or ſecondary in C. B. But if ſervice be cut of 
the common aud y, the circumſlances ſhould be mentioned to the court, 

| as 
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as before mentioned, A. Before making this motion, take a copy 7 
the declaration, to make up the iſſue from, in caſe defendant ſhould 
appear, and cauſe go on to trial. 


Upon this motion a rule 2 is granted, that unleſs 
tenant appear within the time mentioned in the rule, 
judgment ſhall be had. | \ 


The time for making the motion, as alſo the time al- Of the time for 
lowed for defendant's appearance, is governed by the lo- PP and 
cality of the premiſes, and the time mentioned in the — 
notice when defendant is to appear. 


K. B. C. B. 
If the premiſes lie in London If premiſes lie in London or If a town cauic. 
or Middleſex, and notice in de- Middleſex, and the tenant has 
claration be for tenant to appear notice to appear in the beginning 
on the firſt day, or within the of the term, the plaintiff cannot 
firſt four days of the next term, take any thing by his motion for 
Plainti ſhould move on that judgment again the caſual cec- 
day, or at furtheſt in the Legin- tor for default of appearance; 
ning of the term, and the tenant unleſs ſuch motion be made 
has but four days incluſive after- within one week next after the 
wards 19 appear in. firſl day of every Michaelmas 
and Eaſter terms, and within 
4 moved late in term, court four days next after the firfl day 
will not allow more than two of every Hilary and Trinity 
or three days, but if not moved terms. R.T. 33 Car. 2. 
before the four laſt days of term, 
he has until two days before the N. B. This rule does not ex- 
Moin day of the ſubſequent term. tend to the caſe of a vacant 
poſſeſſion under 4 Geo. 2. 
But if notice of declaration 
be to appear generally, tenant 
| has the whole term to appear in. 


If the premiſes lie in any If premiſes lie in any other It a couutry 
other county, though declaration county, the practice is the ſame cauie. 


be delivered befure efſoin day of as in country cauſes in K. B. 


Eaſter In 


The rule for judgment againſt the caſual ejector in K. B. is drawn 
out in the following manner: 


Saturday next after cight days of the PurificatÞen of the Bleſed Virgin Ma y, 
in the thirty-fifth year of the reign of ling George the Third ; 

Denn on the demiſe of Smith, Eq. againſt Fenn.—Unleſs John Bull, 
the tenant in poſſeſſion of the premites in queſtion, ſhall appear, and plead 
to iſſue on Thurſday next after the end of the term, let judgment be eu- | 
tered for the plaintiff, againſt the now defendant Fenn, by default. And 
in the mean time proceedings to ſtay, upon the motion of Mr. 
Let the rule be entered by the Cour: 
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Book of entry 
of rules to be 


kept, 


EJECTMENT. 


Zaſter or Michaelmas term, 
evith notice to plead in thoſe 
terms, yet tenant has till four 
days excluſive of the day on 
which term ends, after the end 
of the next iſſuable term, vix. 
Hilary or Trinity to appear 
in; and if in a county where 
aſſezes are but once a year, till 
four days after the ifſuable term 
preceding ſuch aſſizes. 


In this court, judgment againſt 
the caſual ejeftor muſt be moved 
for, the ſame term in which 
notice was to appear. 


By R. Mich. 31 G. 3. The 
clerk of the rules is to Jeep a 
book, in which is to be entered 
all the rules which ſball be de- 
livered out in ejedtmenta, 7 
of that ke kept which con- 
tained a lift of the gjeAments 
moved. T he entry is to ſpecify 
the number of the entry, the 


county in which the premiſes lie, 


the names of the nominal plain- 


tiff, the firſt lefſor of the plain- 
45 7 24 14 24 Ly and 
others if” more than one), and 
alſo the name of ile caſual 
ejefaor. 


And unleſs the rule for judge 
ment be drawn up, and taken 
away from the office of the clert 
of the rules, within two days 
after the end of the term in 
which the ejeament ſhall be 
moved; no rule ſball be drawn 
up or entered in the book, nor 
fall any proceedings Le had in 
ſuch gzeAment. 


Ch. XVI; 


In this court in country cauſes, 
plaintiff has the whole of the 
next iſſuable term, to move for 
judgment againſi the cafual 
ejeftor. Runn. Ej. 166. 


But in Imp. C. B. 652, a 
country cement may be moved 
any time in the term in which 
notice to appear is made, or on 
the laft day of that term which 
is the ſame as in K. B. 


Of ſupplemen- It often happens that the affidavit of ſervice of decla- 

ration is defective, in which caſe if the defects can be 
cured, a ſupplemental affidavit may be made, which 
take to clerk of rules, who will attend judge, and get an 


tal affidavit, 


order to draw up rule. 


If 
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If the tenant does not appear and plead within the How to ſign 
time mentioned in the rule , and which is allowed as N f 
above, no rule to plead need be given, but ſign judg- eee. 
ment againlt caſual ejeCtor as follows : | | 


K. B. 

Search the ejefment books at 
all the judges chambers for plea 
and rule ; if none filed get rul: 
for judgment of clerk of rules, 58. 
make an iucipitur of declaration 
on double 28. 6d., and glſo on a 
roll; produce your rule for 
judgment, and clerk of judg- 
ments will gn it. Common 
bail muſt be filed ſor the caſual 
gector, R. M. 45 Car. 2. 


C. B. | 

Search plea book at prothono- 
tary's for plea and ruh; if 
none filed, draw up rule for 
judgment with ſecondary ; make 
an incipitur of declaration on 
deubli 28. 6d. Lamp paper, 
and on a roll of that term, make 
out warrant for deſendant ; get 
ut /igned at warrant of attor- 
ney's office, r figning 8d., 
/ not dp bo . ; if 
ive, there muſt le two war- 


Male out writ of poſſeſſion on 
28. Gd. ſtamp, parchment, get it 


ſigned with ſigner of writs and 
ſealed. 


Male præcipe for the writ 
of pofeſfron ; get ſperifſ®s war- 
rant ; give it to ſherifſ*s officer, 
who ail execute ſame by giving 
Pian of the premifes to the 
real phuntifſ. 


rants ; if nine, three, and ſo on. 


Carry papers to protlonotary 


. who will fig judgment, pay 


128. 8d. | 


Male out writ of poſſeſſion, 
and get warrant thereon, as in 
K. B. (only no præcipe neteſ+ 
ſary. 


That fiction upon which the proceedings in ejeQ- 


ment are founded, m: 


not work ij uſtiee, and a per- 


ton be turned out of poſſeſhon without notice; the 

courts inſiſt upon the affidavit of ſervice, on which I ſer- 
the motion for judgment is founded, being certain 2 . = 
to the perſon ſerved, and that the tenant is tenant in 

poſſeſſion. Barnard. 330, 429. 


Affidavit of ſervice on A. B. tenant in poſſeſſion, or 
C. his wife, not ſufficiently certain as to cithef. Birk- 
bech v. Hugbert, Bar. 17 3. 


So, of ſervice on the wives of A. and B., who, or one 
of them, are tenants, not good, Hardiig v. Greenſmith, 
Bar. 174. | : | | 


Vor, IT, 


N When 
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How if ſereral When ſeveral tenants have been ſerved with copies of 
tenants. the declaration, if it is meant but as one ejectment, and 
to be followed by one judgment, one affidavit of the 
ſervice of all is ſuſſicient, annexed to the copy of one 
declaration. But if the ejectments are made ſeveral, ſo 
as to have ſeparate judgments, writs of poſſeſſion, &c. 
then an affidavit muſt be annexed to ſeparate copies of 

the ejectment, of the ſervice ſeparately. 


When defen- Although judgment againſt the caſual ejector be 
dant will be let figned, yet if no poſſeſſion is given, or trial loſt, it may 
2 on an affidavit of merits and payment of coſts, be ſet 
fault. aſide. 1 Sal. 117. Str. 975. 


? What is a regular appearance, or ſuch as will warrant 
plaintiff ſigning judgment by default. See pot C. 


C. C. Of the Appearance of the Tenant or Land- 
lord, of the. Statute: 11 Geo. 2, and of the 
Conſent Rule. | e 


4 For the time when appearance ſhould be entered, ſee 


ante . 


Time of ap- When any number of days are allowed, one is exclu- 
pearance how ſive, and the other incluſive, and Sunday if the laſt is 


reckoned. not reckoned; fo that if by the rule, four days are 
allowed after term, and term ends on a Wedneſday, te- 
nant has all Monday to appear in. Say. 303. 
ot fat. 11 Though the declaration is to be ſerved upon the te- 
Geo. 2, as to 


0 in poſſeſſion, he being prima facie the perſon inte- 
notice ts © reſted, yet in fact it often happens that ſome third per- 
landlord of ſon, under whom the tenant holds, is the real party 
ejectment whoſe title is impeached; and that the actual tenant in 
8 88 poſſeſſion, would be often indifferent about the event of 
the cauſe, or perhaps might even connive at the plain- 
tiff 's proceedings, and aſſiſt him in getting judgment, 

did not the legiſlature guard againſt ſuch colluſion. 


Jo prevent any ſuch fraud, all tenants are obliged by. 
the ſtatute 11 Geo. 2. c. 19. f. 12. to give notice to 
”" ner 


Wa SG Reade $7” 2 1 
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their landlords of a declaration in ejectment being de- 
livered, under pain of forfeiting three years improyed or 
rack rent of the premiſes ſo held and enjoyed by the 


Chant. 


And moreover as the tenant in poſſeſſion could not Of ſtat. 11 G. 

be compelled to appear and enter into the common rule, * 33 22 
to become defendant inſtead of the caſual ejector; ſo made 102.4. 
neither could the landlord alone, without joining with ants. 
the tenant, enter into ſuch rule, and be made fole de- 
fendant. To remedy this inconvenience, by ſect. 13, 
of the fame ſtatute, it is enacted, „That it may be 
« lawful for the court, where ſuch cjeAment ſhall be 
e brought, to ſuffer the landlord to make himſelf defend- 
ant, by joining wich the tenant, in caſe he ſhould ap- 
« pear; but in caſe ſuch tenant ſhall neglect or refuſe 
« to appear, judgment ſhall be ſigned againſt the caſual 
« ejector, for want of ſuch appearance: but if the 
« landlord, &c. of any part of the lands, &c. for which 
e {uch ejectment was brought, ſhall deſire to appear by 
« himſelf, and conſent to enter into the like rule, that 
« by the courſe of the court, the tenant in poſſeſhon, 
« in caſe he or ſhe had appeared, ought to have done; 
then the court, where ſuch ejectment ſhall be brought, 
e ſhall and may permit ſuch landlord ſo to do; and or- 
&« der a ſtay of execution upon ſuch judgment, againſt 
6 _y caſual ejector, until they ſhall make further order 
therein.“ 


The appearance therefore may be either by the tenant By whom ap- 
himſelf (as when he is in poſſeſſion of his own eſtate, Pearance may 
or agrees with his landlord to defend the action, or it is 
an ejectment by the landlord againſt his tenant, or the 
like), or it may be by the tenant and the landlord jointly, 


or if the tenant reſuſes, it may be by the landlord 
„ aa 5 a 
ne. l 


The appearance in all the above caſes, is eſfected in How appear- 


the ſame manner, except onl y that in the two laſt coun- ance e Ccted. 


ſel's 13 muſt be got to a motion; which is a mo- 
tion of courſe to admit the landlord to defend, either 
with the tenant or by himſelf if he refuſes to appear, 
and a rule got from clerk of rules 3 . Alfo, 


if tenant docs refuſe to appear, an affidavit of ſuch refu- 
ſal mould be made. | 5 
N 2 How 


i 
i 
i 
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How to appear. 


If the tenant. or landlord or both appear, get a blank conſent rule 
from a ſtationer, eee or from the ſecondary in C. B. then 
fill it up, making the tenant or landlord defendant, or both as caſe 
may be, inflead of the caſual ejettor, entitling the cauſe in the mar- 
Ein, and inſerting the premiſes, as deſcribed in the declaration, or 
ſuch part thereaf as the party would wiſh to defend ; then the at- 
_ torney for. the defendant figns his name at the bottom, leaving a 

Blank ſpace for the Plainif's attorney to do the like ¶ for this is 

rather an agreement between the parties, than the rule "ep <ohich 
i drawn out by the officer], and engreſſes the general iſſue on 
flamped paper, and afterwards annexes the ſame to the rule [and 
if there is a rule to admit the landlord defendant, either with the 
tenant or by himſelf, the tenant having refuſed, annex that alſo] ; 
then file common bail, if by bill in B. R. with the clerk of the 
common bails ; and i, by original in B. R. enter the appearance 
with the filazer, who 'will mark it; or if in C. B. enter appear- 
ance with the proper filazer, who <will lamp the rule; which be- 
ing done there, if the proceedings are in B. R. you carry and leave 
this rule, Ec, at any of the judges chambers ; or if in C. B. you 
carry and leave the fame with the prothonotary. 


The form of the conſent rule in B. R. is as follows: 


Michaelmas term, in the om. year of King George the 
Third. | 


Middleſex. Denn, on} It is ordered, by conſent of 
the demiſe of Smirh, of | the attornies of both parties, 
four meſſuages, four | that John Bull [the tenant or 
barns, four tables, fifty] landlord, as the caſe is] be 
acres of land, fiſty acres | made defendant, in the ſtead of 
of arable, fifty acres of | the now defendant Richard 
paſture, twenty acres of { Fenn, and do appear forthwith 
wood, and twenty acres | at the ſuit of the plaintiff, and 
of underwood, with the | file common bail Fif by original, 
appurtenances, fituate | leave out theſe words], and re- 
in the pariſh of St. | ceive a declaration in an action 
Mary, Iſlington, in the | of treſpaſs and ejectment, for 
county of Middleſex. ] the premiſes in queſtion in this 
| cauſe, and forthwith plead 

thereto, not guilty ; and upon the trial of the iſſue, con- 
feſs leaſe, entry, and ouſter, and inſiſt upon the title 
only; otherwiſe, let judgment be entered for the plain- 
tiff, againſt the now defendant Richard Fenn, 1 de- 
ault; 
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fault; and if, upon the trial of the iſſue, the ſaid John 


Bull ſhall not confeſs leaſe, entry, and ouſter, whereby 
the plaintiff ſhall not be able further to proſecute his 
bill Cor if by original his writ} againſt the ſaid John 
Bull, then no colts ſhall be allowed for not proſecuting 
the ſame ; but the ſaid John Bull thall pay coſts to the 
plaintiff in that caſe to be taxed. And it is further or- 
dered, that if, upon the trial of the ſaid iſſue, a verdict 
ſhould be given for the ſaid John Bull, or it ſhall happen 
that the plaintiff ſhall not further profecute his ſaid bill 
[or writ], for any other cauſe than for not confeſſing 
leaſe, entry, and ouſter, than the leflor of the plaintiff 
ſhall pay to the ſaid John Bull his coſts in that behalf 
to be adjudged. 


By the court. 
O. P. for the leſſor of the plaintiff, 
I. M. for the defendant. - 


How to appear for Part. 


Formerly the rule uſed to be drawn generally, that 
A. B. be admitted, for ſo much of the premiſes as are 
in his or his undertenants poſſeſſion, and plaintiff was 
obliged to diftinguifh by proof what premiſes were in 
each tenant's poſſeſſion ; or it ſpecially deferibed the pre- 
miſes defended ; at the diſegetion of defendant. This 
occaſioned the rule of Trin. 15 Ca. 2. whereby defend- 
ant's attorney was ordered to give plaintiff's attorney 
notice of the tenements he defended for. 


But now the practice is to inſert in the margin of the 
conſent rule the premiſes to be defended, ſaying, that 
they are part of the premiſes mentioned in the declara- 
tion, which makes the rule ſpecial, and thereby ſuper- 
ſedes the neceſhty of plaintiff's proving, in whoſe poſ- 
ſeſhon the lands are. 


When the appearance is for part, the plainti 


ſidue. 


But that the leſſor of the plaintiff may the better 


know what exact part of the premiſes are defended, the 
; defend- 


F 1 | 
Ign his judgment againſt the cafual ejector for he ks 


4 * 
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To Mr. O. P. plaintiff's attorney. 


In what caſes 
tenants muſt 
give notice of 
ejectment to 
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defendant's attorney ſhould give notice to plaintiff's at- 
torney what the premiſes are. Thus 
In che King's Bench, Denn, on ” me of Smith 
or Common Pleas. 8 i 
Take notice, that I defend for a meſſuage or tenement, 
ag garden and, ſtable {ſpecifying the particular premi- 

ſes}, ſituate in the pariſh of St. Mary, Iflington, now 
in the poſſeſſion of the ſaid John Bull, or lis under- 
. . tenant, . | | 
Dated this day of 1796. 
„ Your's, &c. 
I. M. defendant's attorney. 


OBSERVATIONS. 


C. 1. Of the Conſtruction of Statute 11 Geo. 2. 


C. 2. Of the Appearance and Plea, and when 
regular or not. 15 


C. 3. Of the Effect and Operation of Conſent 
Rule. | 


C. 1. Of the Conſtruction and Operation of 
x ' _ Stat. 11 Geo. 2. 


The two ſections of this ſtatute which chief y relate 
to the preſent ſubject are the 12th and 13th. 


The 12th ſection compels tenants to give notice to 
their landlords of ejectments ſerved: upon them. 
This only extends to caſes where ejectments are brought 


their landlords, inconſiſtent with the landlord's title. 


It does not attach therefore upon the. tenant of a 
mortgagor, who omits to give him notice of an eject- 
| ment 


9 
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ment brought by the mortgagee, in order to enforce an 
attornment. Buchley v. Buchley, 1 D. & E. 647. 


The 13th ſection enables the landlord to be made Of the landlord 

defendant either with the tenant, or in his ſtead, if he _ made de- 
fendant. 
refuſes to appear. 
ZONES | 1 

Before the paſſing of this act, as appears clearly by How the prac? 
what Mr. Juſtice Wilmot and Lord Mansfield ſaid in > 1 vo 
Horuler v. Shamtitle, 3 Burr. 1290., it was the practice EINE 
to admit the landlord and the tenant in poſſeſſion,” co- 
defendants, C. J. Holt ſaid (Salk. 257. 7 Mod. 70.), it 
was due of right to the landlord to be made defendant ; 
and all thoſe who ſtood behind the tenant in poſſeſſion, 
were entitled to come in and be received pro inter ſſ 
ſas, to defend the poſſeſſion. The landlord uſed alſo to 
defend alone. | 


But by the caſe of Goodright v. Hart, Str. 830. the 
former practice as well as deciſions, were not attended 
to, the court refuſed to let in perſons who ſtood behind 
the tenant in poſſeſſion to defend, inſtead of the tenant. 
This was a caſe, ſaid Lord Mansfield, very little conſi- What occaſion- 
dered, but it certainly occaſioned the clauſe in the act of ed the act. 
parliament relative to this ſubject. Every reaſon of pri- 
vate juſtice and public convenience, and every authority 
was the other way. 
t T 
In fact therefore this ſtatute rather eſtabliſhed an old its effea. 
right, than created a new one. | 1 
Yet we find, that immediately after the paſſing of this How at fiſt 
aft, a limited and narrow conſtruction was endeavoured ©*ſtrocd. | 
to be put upon it. ; Nenn 


In the caſe of Roe dem. Leale v. Doe, Bar. 193., As confining . 
where the leſſors of plaintiff claimed title as deviſees un- the juriſdiction 
der one will, and A. B. and C. D. claimed title under “ he court. 
another will; and upon the tenant refuſing to appear 
applied to be admitted defendants. The court refuſed, 
ſaying, this motion is founded on the act 11 Geo. 2., 
and that they had no juriſdiction to admit any perſon to 
gefend an ejectment inſtead of the tenant, except the 
landlord only. And who is landlord within the act? 

? Not 


— 
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Not every perſon claiming title, but one who is in ſome 

degree 8 poſſeſon, as receiving rent, &c. 
So a mortgagee, who had never received the rent, 
was refuſed to be admitted. Janes v. Williams, Tr. 

15 Geo. 2. SE: 

When adiffer- But Lord Mansfield in Fairclaim v. Shamtitle ſaid, he 
8 did not underſtand the note in Barnes, „It puts,” ſays 
daf be, 5 the refuſal of the motion upon want of juriſdic- 
| „tien; whereas in ejectment the court can never want 
6 juriſdiction to prevent the plaintiff from recovering 
« without a proper trial. An ejectment is the creature 
f Weſtminſter Hall, introduced within time of me- 
% mory, and moulded gradually into a courſe of practice 
* by rules of the court. The ſame authority which 
6 brought it thus far, may certainly carry it to a higher 
«« degree of perfection, as experience points out either 
c inconveniences or defects. The act of 11 Geo. 2. 
« was drawn and brought in by Sir John Strange; the 
ce proviſions therein relative to proceedings in ejectment, 
were either to enforce a right practice or occaſioned 
<« by ſome caſe contrary to the general ſenſe of the bar, 
r which the legiſlature virtually condemns as erroneous. 
« In Stra. 1241, there is not a ſyllable about a mortga- 


* gee being refuſed to be admitted to defend as land- 
« Jord | | 


The true ſpirit He then proceeds in the ſame cafe to conſider the 
of the ſtatute. queſtion upon a truly liberal ground. There are two 

matters, ſays he, to be conſidered, 1ſt. whether the term 
The ward land- landlord” ought not, as to this purpoſe, to extend to 
lord extended every perfon whoſe title is connected to, and conſiſtent 
wan; with, the poſſeſſion of the occupier, and diveſted or diſ- 
Claiming title turbed by any claim adverſe to ſuch poſſeſſion ; as in the 


conſiſtent with caſe of remainders or reverſions expectant upon particu- 
the poſſeſſion of 


the vecypler, Jar eſtates ? 2dly, whether it does not extend as be- 


tween two perſons claiming to be landlords de jure in 

right of repreſentation to a landlord de facto, ſo as to 

prevent either from recovering by colluſion with the oc- 

: cupier, without a fair trial with the other? Where a 
—— there. perſon claims in oppoſition to the title of tenant in poſ- 


nia ſeſſion, he can in no light be conſidered as landlord, and 


it would be unjuſt to the tenant to make him a co-de- 
fendant ; their defences might claſh. Whereas 22 | 
| there 
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there is a privity between them, the defence muſt be 


upon the ſame bottom, and letting in the perſon behind 
can only operate to prevent colluſion. 


And afterwards, at another time, he ſaid, when a per- An intereſt in 
ſon applies to be made defendant in the room of the te- me _ las- 
nant, it is not neceſſary that he ſhould be the actual“ 
landlord it is ſufficient if he have only an intereſt in 
the lands: it ſhould ſeem therefore, that a mortgagee 
out of poſſeſſion may be admitted to defend on the te- 
nants refuſal. Runn. Eject. 181. (Edit. 1795.) 


Thus the ſtatute of 11 Geo. 2. received a conſtruction The above con- 
agreeable to its true ſpirit 3, and which ſeems to have — 5 n 
been ſince adopted by the preſent chief juſtice. N 


For in the caſe of Lovelock v. Doncaſter, 3 D. & E. 
783. 4 D. & E. 122., upon a rule why cefluique truft 
ſhould not be admitted to defend, being oppoſed on the 
ground that they had never been in poſſeſſion, and 
cond 6s be Sled as landlords; Lord Kenyon ſaid, 
—1 erſon requiring to be made a defendant under 
the act, Fad ſtood in 2 of immediate heir to = et: og 
the perſon laſt ſeized, or had been in the relation of re- de: man, 
mainder man, under the fame title as the original land- Not to ceſtui- 
lord, I am of opinion, he might have been permitted to que truſt. 
defend as a landlord, by virtue of the directions of the 
ſtatute ;—but here the very queſtion in diſpute between 
the adverſe party and himſelf, is, whether he is entitled 
to be a landlord or not ? and therefore we are not au- 


thoriſed to extend the proviſo of the ſtatute to ſuch a 
caſe as this, 


But the court permitted a deviſee in truſt to defend But to a device 
as landlord. Norris v. Doncaſter, 4 D. & E. 122. e 


So, the heir at law or remainder man under the ſame 
title. . a 


So, an heir who had never been in poſſeſſion. 1 Dee 
dem. Thi/llethwaie v. Roe, 4 D. & E. 122. 


If ejectment is 9 by one claiming as heir of a Hos if heir of 
copyhold, and the lord of a manor who claims by eſcheat a copyhold 


pro defetu heredis, applies 1 be admitted W — _ 
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of manor claim- either with the tenant or alone, the court will direct the 
ng oy — dord to bring. ejectment againſt the heir, and the heir be 
N 00% admitted to defend. If the lord refuſes, they. will diſ- 
charge his rule to be admitted; if the heir refuſes, they 
3 will admit the lord to defend. Fairclaim v. Shumtitly, 
3 Burr. 1290. * 


How a parſon In ejectment for a chapel, the parſon can only deſend 
may detend for for a right to enter and perſorm divine ſervice, Str. 91g. 
Martin v. Davis; though before held otherwiſe. H- 


ling ꝛvorth v. Brewſter, Sal. 256. 


a chapel. 


Lelſee cannot Phe court will never ſaffer a leſſee to defend alone 
cefend alone 


avainſt his againſt his landlord, or thoſe claiming under him on 
landlord. a ſuppoſed defect of title. Driver dem. Oxendon v. 
Laurence, 2 Blac. 12 39- 


When landlord Where landlord is permitted to defend v-ithout the 
cefends alone tenant, judgment is always firſt ſigned againſt the ca- 
inſtead of te- , ; . , 

cant, judgment {ual ejector the reaſon of which is, that under it, the 
rault be ſigned plaintiff, if he obtain a verdict, may get poſſeſſion of the 
-«gainft-catual premiſes ſued for, which he could not do by virtue of a 


.e zeEtor. judgment againſt a perſon out of poſſeſſion. 


Why. On motion for the landlord to defend upon the ſtatute 
| of 11 Geo. 2. the court objected, that this motion could 
not properly be made till after judgment ſigned againſt 

the caſual ejector; and that an aſſidavit ought to be pro- 

duced of the tenant's refuſal or neglect to appear. To 

which it was anſwered, that after judgment ſigned 
againſt the caſual ejeQor, the plaintiff might take poſ- 

ſeſſion. But the court held the affidavit to be neceſſary, 

and made no rule; declaring, that the intent of ſign— 

ing judgment againſt the caſual ejector was only that the 
plaintiff, after having tried his cauſe againſt the Iandlorrdl 

(the tenant not being a party), might have the benefit of 

his verdict, and take poſſeſſion under the judgment, 

which, under ſuch verdict, he could not. It ſeems rea- 
ſonable (upon a proper aifidavit) to- grant a rule to ſhew 

cauſe, before judgment againit the caſual ejector can 

be ſigned, to prevent the il! conſequences of taking 
poſſeſſion immediately after. Barnes, 179, Bigland v. 

Dobſon. 


— 
—— 
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If upon an ejectment brought the tenant does not Landlord let in 
give notice to his landlord, but ſuffers judgment by de- 1 
malt, the landlord upon application to the court will be from Ka 
permitted, notwithſtanding judgment regularly ſigned, to not giving 
come in and be made defendant, and the tenant for his notice. 
neglect will be compelled to pay the leſſor of plaintiff all 


the coſts incurred. Trenghton v. Roe, Burr. 1996. 


If a material witneſs for defendant be alſo made a de- How to proceed 


fendant, the right way is for him to let judgment go by if a material 

default; but if he pleads, and by that means admit him- en ee 
- p efendant. 

ſelf tenant in poſſeſhon, the court will not afterwards, | 

upon motion, ſtrike out his name. But in ſuch caſe, if 

he conſent to let a verdict be given againſt him, for as 

much as he is proved to be in poſſeſſion of, I ſee no 


reaſon why he ſhould not be a witneſs for another de- 
fendant. Bull. Ni. Pri. 98, 


C. 2. Of the Appearance and Plea, and when C. 2. 
regular or not. | | 


A tenant is not obliged to appear in ejectment, Tenant not 
though the landlord is ready to indemnify him. Bar, obliged to ap- 
173. Nor can an attorney, by order of the landlord, ap- 
pear for the tenant. Bar. 39, 178. But ſuch appear- 


ance and plea would be irregular, and ordered to be 
withdrawn. 


Ihe appearance in ejectment ſhould be entered of the Of what term 
term mentioned in the notice. And where the notice Pi pang 
to appear was in Hilary, and the tenant entered an ap- ant 1 855 
pearance in Michaelmas following, and did nothing 

farther, and plaintiff, finding no appearance of Hilary, 

and no common rule entered into or pleaded, ſigned 

judgment againſt the caſual ejector, the court held it re- 

gular ; but afterwards ſet it aſide to try the merits. 

Barnes, 250, Maſon dem. Kendall v. Hodgſon. | 


The tenants had the forenoon of the 29th of April in I ent 


Faſler term, to appear in. F. the landlord, moved to 2 it is too 
add himſelf to the tenants; but no appearance being 3 


entered, plaintiff, on the 3oth, ſigned judgment againſt 2 — de- 
the caſual ejector, The landlord afterwards, without 


diſcloſing 
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diſcloſing to the court what had been previouſly done, 
applied for the conditional rule as a matter of courſe: 
and by virtue thereof, on the iſt of May, appeared alone 
without the tenants. Plaintiff moved to take out exe- 
cution on the judgment, and on ſhewing cauſe, the 
judgment appeared to be regular, and the appearance 
out of time. Plaintiff offered to waive his judgment, 
if the landlord, who reſided at Jamaica, would give ſe- 
curity for coſts z to which his counſel not conſenting, 
the court made the rule abſolute for leave to take out 
execution. Barnes, 186, Roe dem. Hyde v. Doe. 


Miſtake in plea In C. B. the plea of Marſhal and others, landladies 


of plaintiff's 
name not ſuffi- 
cient to entitle 
him to judg- 
ment. 


What in form 
does not 
amount to a 
plea. 


and tenants in poſſeſhon, who had appeared with the 
filazer, and entered into the common rule, was left in 
the prothonatary's office, entitled with the true name of 
the cauſe; but by miſtake in the body of the plea, the 
name of plaintiff's leſſor was inſerted (as the perſon 
complaining) inſtead of that of the nominal plaintiff. 
Plaintiff's attorney looking upon this plea as null and 
void, ſigned judgment againſt the caſual ejector; which 
judgment was ſet aſide, with coſts, as irregular ; the 


plea is properly entitled, and not a nullity. Barnes, 191, 
Godtitle dem. Gardner v. Badtitle. | 


In C. B. the agents for the tenants in poſſeſhon en- 
tered their appearance with the filazer, and ſent a note 
to plaintiff's agent that defendants plead not guilty: 


Plaintiff 's agent ſigned judgment for want of a plea in 


Of pleading to 
the juriſdiction. 


form. The counſel for the tenants ſubmitted to the 
court, that according to the words of the rule for judg- 
ment againſt the caſual ejector, unleſs the tenants ap- 
pear, a new declaration againſt the tenants ſhould in 
ſtrictneſs have been delivered before a plea in form 
could be required. Judgment ſet afide, with coſts. 
Barnes, 270, Gcodtitle dem. Brymer v. Notitle. 


The common practice of the court is, to receive mo- 
tions for judgment againſt the caſual ejector, i, &c. 
after the term is ended; and then, upon the common 
rule, the new defendant has no opportunity to plead to 
the juriſdiction, or to move for leave ſo to do.—But the 
court, on motion, will give leave to plead to the juriſ- 
dition in ejectment. But Q. if the motion ought not 
to be, „ That the tenant in poſſeſſion, when made 

| | &« deſendant, 
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« defendant, may have leave,” &c. Vide 1 Blackf. 
Rep. 197- | 


Ancient demeſne has always been held a good plea in of plea of ayci- 
ejectment. But application to plead. it muſt be made ent demeſae. 
within the four days. Vide Barnes, 194,187. It ought 
to be pleaded in the firſt four days. Id. 331. | 


And there muſt be an affidavit, that the lands are 
holden of a manor, which manor is ancient demeſne, 
that there is a court of ancient demeſne regularly 
holden, and that leſſor plaintiff has a freehold. Doe 
dem. Ruft v. Roe, 2 Burr. 1046. and wide Tidd. 326. 
Hatch v. Cannon, 3 Wilſ. 5 1., contra. Vide Goodright v. 
Shuffel, 2 Ray. 1418. 


So, a fine and non claim, or an accord and ſatisfac- Ot gye and non 
tion, is a good title. claim of accord. 
But ſuch pleas, whether in bar or in abatement, are General iſſue 
now ſeldom pleaded ; for the defendant, if he appears, now the uſual 


is generally bound by the conſent rule to plead the gene-?'* 
ral iſſue not guilty. 


C. 3. Of che Conſent Rule, its Operations, &c. C. z. 


The origin and meaning of the conſent rule has been Conſent rale. 
already ſhewn, ante Section 1., and the form thereof, 
ante C. p. 180. 


The effect of the rule is to bring the matter to the Its c 
mere queſtion of the plaintiff's poſſeffory title. 


By it, the defendant undertakes to plead not guilty, 


and to confeſs upon trial, leaſe, entry, and ouſter, and 
to inſiſt upon the title only. | 


In all cafes except that of an ejectment brouglit to Wien dueient 
avoid a fine, (where there muſt be an actual entry, by to take away 
a poſitive rule of law, and by the ſtatute 4 Ann. c. 16, Prob et entry. 
cient to bar a nonſuit for want of proof of actual ouſter. fine: 
It is ſufficient therefore for an ejectment brought upon OF 
condition broken, Hare v. C D 53.3 or in oe ion 
. , V. Gator, Doug. 452.5; or I ejectment for 
the forfeiture, 
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or by one te= the caſe of an ejectment by one tenant in common 
3 nant in com- againſt another. Wigfall v. Brydon, 3 Burr. 1895. 


mon againſt 
| NG azrate But Q. whether ſufficient to prevent the operation of 
| of Hmitations, ſtatute of limitations, or to enable a perſon who has re- 
| covered in ejectment, to maintain treſpaſs for the me/ne 
profits againſt one, - who was occupier when the title 
accrued, but not at the time of the ejectment. Doug. 
12, 485. Runn: Eject. 202. (Edit. 1795.) 


So as to tenants As in the caſe of tenants in common, there is no oc- 

in common. caſion to prove actual entry and ouſter, if defendant 
enters into the common rule as it is thereby confeſſed; 
if the fact be, that there has been no actual ouſter, the 
defendant ought to apply to the court not to compel 
him to confeſs, or to permit him to do it ſpecially; 
which the court will grant, where it is only matter of 
account, and the only ouſter is by pernancy of the pro- 
fits, without an actual obſtruction of the other to oc- 
cupy. 3 Burr. 1895. 


If they diſpute But where he diſputes the title, he ſhall be compelled 
me Ute: to confeſs, 7 Mod. 39. 


How if plaintiff The landlord had applied to be made a defendant, and 
does not join in had entered into the common rule; but the leſſor of 
_ with land- plaintiff had not joined in the conſent rule; and on 
| : motion to ſet aſide a rule to reply (as he could not be 
/ forced to proceed againſt a perfon whom he had never 
accepted as defendant) the court held the rule to be re- 
gular, and that the nominal plaintiff might be no-profed 
thereby; but being nominal, the defendant could have 
no in & 2 Blackf. Rep. 763, Coodright dem. Ward 
v. Badtitle. 


a 
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How rule tobe Tlie common rule being made by afſent of both par- 
enforced by at- ties, an attachment lies for the non- performance of it 
tachment. . 
as of all other rules of court that are diſobeyed, and 
this is all the remedy which the parties on both ſides 


have for their coſts, Sal. 259. Runn. FjeR. 202. 


r 


age” 


DA nn 


Whether de- Though the defendatit confeſs leaſe, entry, and ouſter, 
fendant can put 


| plaintifftoproof Vet ſome have ſaid, he may deny being in poſſeſſion of 
of tenant's poſ- the premiſes, for which the plaintiff contends, and puts 


. ſeſſion. him to prove it, which if he cannot, he muſt be non- 
| ſuited. . 
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ſuited. So, in the caſe of Smith v. Mann, 1 Wilſ. 220. 
where the landlord had been made defentant inſtead of 
the tznant, it was decided that the plaintiiF muſt prove 
the tenant. in poſſeſſion ; for the defendant does not 
by entering into the rule confeſs himſelf to be landlord 
or any premiſes, but of fuch as were in poſſeſſion of his 
tenant, Theſe poſitions may be diſputable, unleſs in 
caſes where there were ſeveral tenants, for it has been 
ſaid (Je v. Bacchus, Sitt. K. B. Mich. 30 G. 2.). that 
if there be but one tenant defendant, the plaintiff need 
not prove him in poſſeſſion; becauſe if he be not, why 
did he enter into the rule. Runn, Eject. 293. (Edit. 


17955) 


D. Of the Proceedings from Appearance to, D. 
. Trial. | 


When the rule for judgment againit the caſual ejec- How to ſearch 
tor is out, that is to ſay, when the time for appearance is fer lea. 
out, the plaintifPs attorney muſt ſearch at the chambers 
of the reſpeCtive judges in B.R. for the defendant's plea 
(in caſe he has appeared) and conſent rule. To which, 
after the judge with whom it was left has ſigned it, To proce-d on 
and the plüntifps attorney given a receipt for the ſame, con, inc ; 
he ſigns his name over the defendant's. attorney, and 
then carries it to the clerk of rules, who files it, and 
draws up the conſent rule from it on ſtamp, of which 
rule the plaintiffs attorney makes a copy, and annexcs 
the ſame to the iſſue, which is made up and delivered to- 
the defendant's attorney for trial. But in C. B. when and make vn i! 
the defendant has appeared, and left the confent rule in toe, e 
the prothonotary's office, the plaintiff's attorney reſorts for ui. 
there for it; and having ſigned his name over that of 
the defendant's attorney, he gets two rules from it, 
drawn up by the ſecondary on ſtamps, one for each 
party, and then the plaintiſf's attorney makes up the 
iſſue, and delivers a copy thercof, with notice of trial, 


on the defendant's attorney, and proceeds to trial as in 
other caſcs. | 


The iſſue is made up with the ſame memorandums, it 
proceedings by bill, and without any memorandum, it 
by original; as in other caſes, fo is the record 3 and 

ae; ** 
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the fame time allowed for notice of trial, and if plain- 
tiff obtain a verdict, coſts are taxed, and judgment en- 
tered up, and execution ſued out, as in common actions. 


For which, under the different heads, fee vol, I. 


Iſſue muſt agree In making up the iſſue, it muſt agree with declara- 

_ declara- tion as firſt delivered, except in defendant's name z un- 

227 leſs an order for that purpoſe. Ld. Ray. 1411, Ys v. 
Bradford. | 


How if they dif- And in caſe they ſhould differ, defendant may obtain 
fer. a rule, that the iſſue ſhould be made according to the 


— of declaration delivered againſt the caſual ejector. 1b. 


If defendants when they had appeared, did not pay the 
iſſue money, judgment uſed to be ſigned againſt them, 
but not againſt the caſual ejector. Bar. 253, Sawell 


v. Jolly. 


But now by the late rule it ſeems no ſuch: judgment 
is allowed. See ch. XIV. : 


E. Of the Trial and its Incidents. 


E. 3. If Plaintiff has entered into Part of the 
Premiſes before Trial. | 

E. 2. Incaſe of the Death of either Party. 

E. 3. If there is a Variance between Iſſue and 
Record. HT 

E. 4. If Defendant does not appear and 
confeſs. 

Ee. 5. If ſeveral Defendants, and ſome only 

appear. 

E. 6. If Verdict for Leſſor of Plaintiff. 

E. 7. If Verdict for Defendant. 


Sx. E. 1. If Plaintiff has entered into Part of Pre- 
miſes before Trial. 


ing puis If the plaintiff after iſſue and before trial enters into 
Of pleadingpuis P f 
dariein conti- part of the premiſes, the defendant at the aſſizes may 
nuance,if plain- plead it as a plea, pris darrein continuance. Moore v. 


tiff entered into . 
part. Hawkins, 
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Huwkins, Yelv. 180. Cro. Car. 261. Nor is it in the di- 
rection of the judge to reject it or not; he is bound to 
receive it, it is made part of the record, and the trial 
is flopped, for the plaintiff cannot reply to it at 
the aſlizes. 2 Will. 137. Lovel v. Eaftaff, 3 D. & E. 
554. 


E. 2. In caſe either Party die. E. 2. 


The plaintiff has a right to proceed, both for the poſ. Of thedeath of 

ſeſhon and the trefpaſs ; and therefore the death of the plaintiff. 

lIeflor (though only tenant for life) is no abatement ; 

nor can it be plead2d purs durrien continuance, becauſe 

the right is ſuppoſed in the lefſee. Hob. 5. But if the 

plaintiſt, in fuch cafe, infiſt to go on, the court will 

oblige him uo give ſecurity for payment of the coſts, in 

caſe judgment go againſt him. Stra. 1056, Thruftout 

dem, Turner v, Grey and another. 


Put if in ſuch caſe plaintiff is nonſuited for want of 
defendant's appearing and confeſſing, the 'executor of 
leffor ſhall have no coſts taxed on the common rule. 
Thruftout v. Bedavell, 3 Will, 7. 


If when there are ſereral defendants, one dies after Of death of de- 
iſſue joined and before verdict, the death ſhould be ſug- ſendant after if 
: . ſue and before 
geſted on the roll before trial, and a wvenire awarded to erdiet; 
try the iſſues between the ſurvivors. 1 Burr. 363, 
Tar V, Denn. 


Though when the venire was awarded againſt both, 
and the verdict was againſt both, yet, upon ſuggeſting 
the death of the one upon the roll after verdict, plain- 
tilf had judgment for the whole againſt the other. 


* 717. See alſo the above caſe of Far v. 
elm. 


If either party dic after the commencement of the After verdict. 
aſhzes, though before trial, it is within the ſtatute 
17 Car. 2.c. 8. made perpetual by 1 Jac. 2. c. 17. f. 5. 
whereby it is enacted, «„ That in all actions perlonal, 
real, or mixed, the death of either party between the 
© verdict and judgment, ſhall not be alleged for er- 


« ror, fo as ſuch judgment be entered within two 
« terms after ſuck verdict.“ 


Vol. II 0 It 
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If judgment be ſigned, though it be not entered on 
the roll within two terms after verdict, it is ſufficient. 
Sal. 8. Sid. 385. 


And if after verdict, and before judgment, any mo- 
tion is made, and argument takes place, and pendente 
queſtione the defendant dies, court on motion will give 

- plaintiff leave to enter up judgment as of next term af- 


ter verdict, nunc pro tunc. Tooler v. Duke of Beaufort, 
1 Burr, 146. 


E. z. E. z. If there be a Variance between Iſſue and 
| | Record. 


How to proceed If there be any material variance between the iſſue 
if variance be- and record, defendant ſhould ſtill appear at the trial, and 
tween iſſue and afterwards move the court to fet aſide the verdict for 
record. the variance. For if he does not appear and ſuffer 
plaintiff to be nonſuited for want of his confeſling, he is 
out of court and cannot properly afterwards move to 
ſet aſide the nonſuit; though upon ſuch motion the 
court did on payment of coſts grant the rule, Jones dem. 
Thomas v. Hengeſt, Bar. 175.; and in another caſe ſtay 
the proceedings. Law v. Wallis, Barnard. 156, 


E.4. E. 4. If Defendant does not appear and confeſs. 


Conſequence of If upon the trial the defendant does not appear, and 
defendant 2 confeſs leaſe, entry, and ouſter, agreeable to the rule of 
confeſing, court, which he has entered into, the plaintiff muſt ne- 

ceſſarily be nonſuited ; but as it is owing to the defend- 
ant's difobedience to the rule of court, the reaſon of ſuch 
nonſuit is ſpecially indorſed on the poſiea, and it ulti- 
mately operates with reſpect to the plaintiff, as if, in 
the firſt inſtance, he had got judgment againſt the ca- 
fual ejector by defendant's not appearing ; and with 


. to the defendant he is ſaddled with the extra 
coſts. | 


. 


_ to proceed The courſe at the trial in ſuch caſe is, to call the 
che til defendant to confeſs, and his attorney if he be within 
the rule ; and then to callthe plaintiff and nonſuit him, 

| | and 


— — a. nd 


Pt. I. Sec. 11.) EJECTMENAT. 293 


and pray to have it indorſed on the pgfea, that the non- 

ſuit was for not confeſſing leaſe, entry, and ouſter. If 

the cauſe is in the K. B. you muſt wait till the day in 

bank (which is the firſt day of the next term if a coun- 

try cauſe), before you ſign judgment; then ſign judg- How afterwards 
ment againſt the caſual ejector on a double half crown in getting judg- 
ſtampt paper, as if there had been no appearance. But went. 

if in C. B., judgment may be ſigned immediately after 

trial beſore the day in bank, and writ of poſſeſſion may 

be ſued out, but the coſts cannot be taxed till firſt day 

of term. Carry the judgment paper and conſent rule 

with the pyfca to the maſter, or prothonotary; neither 

the rule nor gt need be ſtamped with a double half 

crown; colts will be taxed upon the rule; then make a 

copy thereof, ſerve defendant therewith, at ſame time 

ilewing him original rule, and demand the coſts, which 

if not paid to leſſor of plaintiff, he may on aſſidavit 

move for attachment. 


due out execution of Habere faciaus prſſefrorem directed Of ſuing out 
to ſheriff of proper county, who will deliver poſſefhbon en. 
of premiſes. See pf. . 


The ſame mode of proceeding is to be obferved, whe- 
ther the tenant himſelf defended, or landlord entered 
into the rule and was admitted in his ſtead; and Motion for 
the motion for judgment againſt the caſual ejector 3 
: - . . e in Arit in 
on ſuch a nonſuit, is abſolute in the firſt inſtance. gance. 


Styles v. Oakes, Bar. 182. Fenn v. Marriott, Bar. 
185. | 


It is obſervable that the two courts materially differ in Difference of 
their practice in this reſpect. In the King's Bench Piclice in the 
tes eat cannot be ſigned, nor execution taken out af- 2 —_ 

r a nonſuit ſor not confefling, until the day in 33 
when the pte is returned. Dee v. Copeland, 4 D. & E. 

779. Whereas, in thèꝰ Common Pleas, the leſſor of 
plaintiff is entitled to judgment and execution immedi- 
ately. Fairfax v. Bentley, Hil. 27 Geo. 3. 50 that if 
an ejectment come to trial in any fittings after Trinity 
Term, and defendant does not appear to confeſs, the 
leſſor of the plaintiff may get poſſeſſion of his eſtate 
abore four months ſooner, if his action be. in the Com- 
mon Pleas, than he could have done if it were in the 
0:2 King's 
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King's Bench. Surely a matter of ſuch moment, if the 


"courts cannot agree upon it, is worthy the interfer- 
ence of the legiſlature, 


E. 5. If ſeveral Defendants and ſome only appear. 


How to proceed If there be ſeveral defendants, and ſome of them do 


if ſome of de- 


fendants only 
appear. 


not appear and confefs, the practice now is, to proceed 
againſt thoſe who do appear, and to enter a verdict for 
thoſe who do not appear, indorſing upon the poften, that 
ſuch verdict is fo entered for them, becauſe they do not 
confeſs; upon which the leffor of the plaintiff as to 
them is entitled to judgment againſt the caſual ejector; 
'and to have execution as to thoſe lands which were in 


the poſſeſſion of thoſe who did not confeſs. Ld. Ray. 
729. Bull. Ni. Pri. 98. 


Verdict againſt defendant A. who on the trial ap- 
peared, and confeſſed leaſe, entry, and ouſter; the other 
defendants did not appear and confeſs; thereupon they, 
according to the uſual practice in ſuch caſe, were found 
not guilty. Plaintiff obtained leave to ſue out a habere 
facias paſſeſſonem on the judgment againſt the caſual 
ejector as to them, and got his coſts taxed on the poten ; 
for which coſts he thereby could only have remedy 
againſt defendant A. He - moved that the protho- 
notary ſhould tax his coſts againſt B. (one of defendants 
who did not appear and confeſs), on the common rule, 
by conſent entered into for him, whereon a rule was 
firſt made to ſhew cauſe, and afterwards abſolute. 
Barnes, 149, T hruſfleut dem. Wilſon v. Foote. 


| Defendant at the trial did not appear to confeſs, &c. 
a nonſuit happened; and afterwards the plaintiff's leſ- 
ſor, inſtead of taking his remedy for the coſts taxed 
upon the common rule as he ought to have done, en- 
tered judgment againſt the caſual ejector, ſued out a 
fi. fu. againſt the defendant's goods, and levied his coſts 
thereon, acting as ſpecial bailiff himſelf. An action 
being brought for this irregular levy in B. R., the de- 
fendant moved in C. B. to ſet aſide the „i. fa. and the 
court ordered reſtitution to be made, and the defend- 
ant's coſts to be paid by the leſſor and his attorney; 


and 
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and by conſent the action in B. R. to be diſcontinued 
without coſts, and no other action brought. Barnes, 
182, Goodright dem. Rowell v. Vice. 


E. 6. If Verdict for Leſſor of Plaintiff. E. 6. 


If there be a verdict for plaintiff tax coſts and ſign How to proceed 
final judgment as in common caſes, allowing four days if verdict for 
ſor motion for new trial, or arreſt of judgment; he * 
may then have a ce. ſa. or ji. fa. for the coſts, and a 
writ of habere facias poſſeſſionem afterwards, or a writ of 


habere facias pefſronen and þ. Va. together in one writ. 


E. 7. If Verdict for Defendant. E. 7. 


If a verdict is given for the defendant, or the plain- How if verdict 
tiff is nonſuited for any other cauſe than for the defend- for de fendant. 
ant's not confeſſing leafe, entry, and ouſter, the defend- | 
ant muſt proceed to tax his coſts on the po as in 
other actions, and ſue out a capias ad ſatisfaciendum 
againſt the plaintiff, and if upon ſhewing the ſaid writ 
under ſeal to the leſſor of the plaintiff, and ſerving him 
with a copy of the rule by conſent to confeſs leaſe, en- 
try, and ouſter, the leſſor of the plaintiff does not pay 
them, the court will grant an attachment againſt him. 


If the plaintiſf is nonſuited, he may pay the coſts to 
which of the defendants he pleaſes. Stra. 516. 


F. Of the Judgment in Ejectment. 


A judgment in ejectment is a recovery of the poſſeſ- Nature and 
hon (not of the ſeiſin or freehold) without prejudice to 58 ou 
the right, as it may aſterwards appear between the par-“ . 
ties. He who enters under it, in truth and ſubſtance, 
can only be poſſeſſed according to right, prowt lex poſtu- 

{at, If he has a frechold, he is in as a frecholder; if 
he has a'chattel intereſt, he is in as a termor, and in 
reſpeQ of the freehold, his poſſeſſion enures according 
to his ri ht. If he has no title he is in as a treſpaſſer, 
and without any re-entry by the true owner, is liable 


to 
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to account for the profits. Taylor dem. Atkyns v. Her de, 
1 Burr. 114. 


On declaration It is now ſettled that plaintiff ſhall recover according 

for more, plain- to his title, provided he demands more than he is enti- 

= vie Sear tled to; for the greater ſhall cover the leſs ; but if leſs 

Kan © be claimed by the declaration, he can only have a ver- 
dict to the amount claimed. In a declaration therefore 
for the whole of any premiſes, a moiety may be re- 
covered; but not vice verſa. So that the ſafeſt warts 
to declare for enough. Denn dem. Burgeſs v. Puri, 
1 Burr. 326. 


How the judg= But the judgment in ſuch caſe muſt not be for a 

ment mult de moiety only, but that plaintiff recover his term, and he 

in ſuch caſe. l ; x 
mult take out execution for no more than he has a right 


to recover. Far v. Denn, 1 Burr. 362. 


How the entry If the plaintiff has a verdict for all, the entry of the 
„ judgment is, that the plaintiff recover his term againſt 
dict for all. the defendant of, and in the premiſes aforeſaid, or that 
he recover poſſeſſion of the term aforeſaid ; and for- 
merly there need alſo to be judgment quod defer:dens 
capiatur. But there is no need of that now, as by 
ſtat. 5 & 6 W. & M. the capiatur fine is taken away. 


Lindfey v. Clark, Carth. 390. 5 Mod. 285. 


If verdict for If the verdict be only ſor part, the judgment is, that 
part. plaintiff recover his term in (that part), and (as to the 
other part whereof defendant is acquitted) that plaintiff 


be in mercy, and that defendant go thereof without day. 
See Cro. Car. 178. 


Why it muſt And although defendant be acquitted as to part, yet 

not ſtare that if the judgment were entered, © that defendant be ac- 

rn apa quitted as to that part,” it would be error, becauſe the 
judgment in this action is not final as in a writ of right, 
nor does it protect the defendant from any further ſuit, 
but only acquits him againſt the title ſet up by the 
plaintiff in the action ; but as the plaintiff's demand 
was groundleſs, as to that part whereof the defendant 
was acquitted, the judgment as to that is, that the de- 
fendant goes without day; for the plaintiff as to that 
has no further cauſe to detain him longer in court. 
Cro. Eliz. 768. 


As 
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As the judgment is poffeſſory to recover the poſſeſ- How if term 
ſion, if the term expires pending the ſuit, plaintiff can- expirespending 


the ſuit. 
not recover poſſeſſion; becauſe the court cannot give 


the plaintiff judgment for the land, when it appears 
upon the face of the record that his title to it is deter- 
mined. Yet he ſhall have judgment for his damages 
ſince the treſpaſs ſtill remained, and the defendant un- 
juſtly withheld the poſſeffion at the time the action wa 
brought. Co. Litt. 285. 4 D. & E. 683. | 


As the verdict is the ground of the judgment, it Verdi how it 
ought not to be entered for more land or different par- eee 
cels than the defendant was found guilty of by the ver- ground of the 
dict; but a variance between the verdict and judgment judgment. , 
occaſioned by the miſpriſion or default of the clerk in 
entering the judgment, is not fatal, but hath been 
amended by the court after a writ of error brought. — 

As where the plaintiff had judgment, that he recover 

his term of a meſſuage and ten acres of land, and the 

verdict acquitted the defendant que the land (by 

which the judgment was larger than the verdict), and . 
becauſe it appeared to be the miſpriſion of the clerk, 0 
who had not purſued the verdict which ought to have 

been his guide in making up the judgment, and no mil- a 
take in point of law in giving the judgment, therefore hat miſiake 
the party ought not to ſuffer for his miſpriſion, ſince the therein cured, 
ſtatute of 8 x. 6. c. 12. gives the judges, in affirmance 

of their judgment, power to amend and reform what in 

their diſcretion ſeems to be the miſpriſion of clerks. 


If an ejectment be brought againſt baron and ſeme, J={gment bad | 
and the plaintiff hath a verdict againſt both, and before Be baron dy- 
judgment the huſband dies, the plaintiff may, on the ing between 
ſuggeſtion, have judgment againſt the wife; not only verdiet and 
becauſe this is a treſpaſs committed by the wife, and hdg ment. 
that therefore ſhe is puniſhable for her own act, which 
is injurious to another; but becauſe, where the wife is 
found guilty of the ejectment, ſhe muſt have obtained 
that unlawful poſſeſſion, either jointly with her huſband, 
and then it ſurvives, or elſe ſhe had the whole poſſeſſion 
in her own right; and in either caſe the plaintiff may 
punith her, and recover the poſſeſſion, which is wholly 
in her on the death of her huſband. Roll. Rep. 14. 

2 Cro, Jac. 356. | 
In 
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In other. caſes of the death of either party. See 
ante E. 2. | 


G. G. Of new Trial and Arreſt of Judgment. 


Of the time to The parties have the ſame time to move for a new 


move. trial, or in arreſt of judgment in ejectment, as in other 
actions. See vol. I. c. 11. ſ. 2. 


When new tri- In what caſe a new trial ſhall be had. See vol. I. 
al granted. C. 11. ſ. 2. | 


How if verdict On motion for a new trial, on the judge before whom 

be good for it was tried reporting, that the verdict (which was a 

part, and bad 1: 3 

for part. general verdict for plaintiff) was good for part, and bad 
for part; a rule was made that plaintiff ſhould take poſ- 
ſeſſion of that part of the premiſes only, as to which 
the judge reported in favour of the verdict. Broke 
dem. Mence v. Baldwyn, Barnes, 468. 


What ſhall oo If by any intendment a judgment in ejectment after 


ſhall not be a verdict can be made good, the court will do it. As 
ſufficient 


— —— where no error brought after judgment for plaintift, 

the judgment, that he recovers his terms, when the declaration was on 

two ſeparate demiſes, by two different leſſors of the 

very ſame premiſes, and for the very ſame term ; and 

though objected, that the judgment being to recover his 

terms in the plural number, was wrong, as both the leſ- 

ſors could not have title to the ſame premiſes at one and 

the ſame time, the court aſſirmed the judgment. And the 

chief juſtice cited a caſe, Trin. 4 & 5 Geo. 3, Fiſher and 

Hughes, where, upon three demiſes, by ſeveral leſlors of 

the ſame premiſes, and judgment as to two demiſes, 

was entered for the plaintiff; and as to the other, for 

the defendant; the objection being, that there was 

judgment both for the plaintiff and defendant, yet the 

. court held the judgment right. 1 Wilf. 1. S. C. Stra. 
1180, Morres Bart, v. Barry. 


So, where after judgment to recover his term, when 
there were two demiſes of different lands, and error 
brought, and objected, that the judgment being in the 
ſingular number to recover his term, was wrong. Per 
Cur. The judgment is to recover his term de in tene- 


mentis 
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mentis predift. which reddends fingula fingulis is well 
enough, for there is but one term in each part of the 
premiſes. Stra. 835, Worral v. Bent and another. 


But where on motion in arreſt of judgment, the 
words in the declaration being one meſſuage or tene- 
ment, which 1s too uncertain, as tenement 1s all a man 
holds, and after judgment, the ſheriff cannot tell of 
what to deliver poſſeſſion, the court made a rule to ſtay 
judgment till cauſe ſhewn, and afterwards judgment 
was arreſted, Barnes, 173, Makepeace v. Hopwood. 


The ejectment was brought for one meſſuage, with 
the appurtenances in the pariſhes of A. or B. or one of 
them; and though after a verdict for plaintiff, judg- 
ment was arreſted for the uncertainty. Barnes, 184, 
Go:dright dem. Griffin v. Fawſon. 


But now an ejectment for a meſſuage and tenement, 


So, for a meſſuage or tenement is good after verdict 
Dee dem. Stewart v. Denton, 1 D. & E. 11. 


On motion in arreſt of judgment, the demiſe being 
laid on a day not then arrived, held no objection. Small 
dem. Baker v. Cale, 2 Burr. 1159. 


In ejectment againſt two defendants, the declaration 
was, that he entered inſtead of hey entered; and on 
motion in arreſt of judgment, the court at firſt held it 
to be bad, but afterwards ordered it to be amended on 
the authorities of Cro. Jac. 306. And plaintiff had 
judgment. Salk. 48, Biſbep of Werceſter's caſe. 


Treſpaſs and ejectment by original motion in arreſt 
of judgment upon a fault in the original (for a bad ori- 
ginal is not helped by verdict); but the maſter certify- 
ing there was no original at all, the plaintiff had judg- 


ment, though in his declaration he recited an original. 
Mod. 3, Kedman v. Edelfe. 


In the declaration in ſtating the demiſe, the ville was 
omitted where the lands laid, but in the ſubſequent part, 
the ejectment was ſtated to have been at Haſwell. And 
u being moved in arreſt of judgment, the court 1 
that 


201 


202 EJECTMENT. [Ch. XVI. 


that it amounted to a ſufficient certainty, that the lands 
lay in the ville of Haſwell, and difcharged the rule. 2 
Blackſ. Rep. 706, Goodright dem. Smallwood v. Stother. 


Verdict for an acre of land, deſcribed only as laid, 

though in fact there was a wall and porch, and part of 

a houfe built by it (by encroachment) ; held good. 
Goedtitle dem. Chefier v. Alter, 1 Burr. 135. 


A regular judg- A regular judgment in ejectment may be ſet aſide, 
ment may be 


Pages racy both in B. R. and C. B. Dobbs v. Paſſer, Str. 795. 


Whether after And there is no diſtinction between a judgment in 
— or by ejectment upon a verdict, and one by default; in the 
ROK former the plaintiff's right is found, in the latter con- 


feſſed. Aſtin v. Parkin, 2 Eurr. 667. 


9. H. Of the Execution. 


Plaintiff may If the plaintiff has judgment to recover his term, he 
enter without may enter without fuing out an habere facias poſſefſionem ; 
Execution. . . 
for where the land recovered is certain, the recoverer 
may enter at his own peril, and the aſſiſtance of the 
ſheriff is only to preſerve the peace. 2 Sid. 156. 1 Roll. 
Rep. 213. Noy, 71. Palm. 263. 


Practice other- The ufual and regular way however is, to make out 

wiſc. writ of habere facias pofſeſſionem, which is engroſſed on a 

Of the writ of 2s. Ge. ſtampt parchment, and ſigned and ſealed, and 

poſſeſſion. for which a ” cw x is made out; it 1s carried to the 
proper ſheriff's office, who makes out a warrant thereon, 
and will put leffor of plaintiff into poſſeſſion, 


A 18 the form of writ of poſſeſſion, ſee Appendix 8. 


Has relation to It has relation to the /e, therefore, if teſted the laſt 

. day of the preceding term, it may be ſued out though 
the leſſor plaintiff be fince dead. Dye dem. Beyer v. 
Roe, 4 Burr. 1970. 


What may be Under the writ of poſſeſſion, it is at plaintiff's peril 
taken under it. to take more than he 1s ſtrictly entitled to, and he is to 


Of proceedings point out to the ſheriff the particular premiſes which 
tuncicon. 
are 
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are to be taken in execution; if he ſhould take more,. 
c:urt wilt on motion order it to be reftored. 5 Burr. 
2673, Connor v. Weſt. 1 Burr. 638, Cottingham v. 
King. 3 Wil. 49. Bar. 191. And as the ſheriff would 
alſo be anſwerable, he firſt takes an indemnity from 
plaintiff, Law of Eject. 110. ; | 
If there are ſeveral meſfuages in poſſeſſion of differ- 
ent tenants, ſheriff muſt go to all their houſes and turn 
them out; the delivery of the poſſeſſion of one tene- 


ment in the name of all, is not ſufficient. 2 Roll. Ab. 
880, 


Ejectment will lie by the owner of the ſoil, for land How if cject- 
which is part of the king's highway ; for the owner of ment wasking's 
the ſoil has a right to all above and under the ground, bighway. 
except only the right of paſſage, and he may recover the 
land ſubject to the caſement ; and the ſheriff muſt deli- 
ver poſſeſſion fubject to the eaſement. Goodtitle dem. 

Cheſler v. Alter and another, 1 Burr. 133. 


The words of the writ are, quod habere Lone PYeſſi- What kind of 
onen; ſo that there muſt be a full and actual poſ- poſſeſſion mult 
ſeſſion given by the ſheriff, and conſequently all be given 
power neceffary for this end muſt be given him; 

and therefore if the recovery be of a houſe, the 

ſheriff may juſtify breaking open the door, if he be 

denied entrance by the tenant, becauſe the writ cannot 


be otherwiſe executed. 5 Co. 91. b. Law of Eject. 
108. 


If the ſheriff turns out all perſons he can find in the 
houſe, and gives the plaintiff, as lie thinks, quiet poſ- 
ſeſſion; and, after the ſheriff is gone, there appears 
ſome perſons to be lurking in the houſe, that is no good 
execution; and therefore the plaintiff ſhall have a new 
habere facias peſſaſſianem: becauſe he never had execu- 
tion. Upton v. Wells, Leon. 145. But 9, now. 


If the execution goes to the ſheriff for twenty acres, 
the ſherilf mult give twenty acres, according to the com- 


mon eſtimation of the country where the lands are. 
Roll. Rep. 410. 


An 


104 
Attachment 


giving poſſeſ- 
lion according 


Of reſtitution 
ordered. 


When ſcire ſa- 
cias neceſſary. 


Of proceeding 
thereon. 
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An attachment was granted abſolute in tlie firſt in- 


granted tor not ſtance, againſt the tenant in poſſeſſion, on affidavit that 


he had been ſerved with a rule of court, made abſolute, 


to rule of court, for delivering up the poſſeſſion, and had refuſed ſo to 


do. Davies dem. Povey v. Dor, Eaſt. 13 Geo. 3. 2 Blackſ. 
Rep. 892. | 

A judgment irregularly obtained was ſet aſide, and 
the poſſeſſion given upon the execution ordered to be 
reſtored. But the leflor of plaintiff (who held the 
poſſeſſion) abſconding, the rule became ineffeCtual ; 
whereupon it was moved, on behalf of the late tenants, 
for a writ of reſtitution, which the court awarded ac- 
cordingly. Barnes, 178, Goodright dem. Ruſſell v. No- 


. right. 


If the plaintiff negleCt to ſue out his writ of poſſeſ- 
ſion for a year anda day after judgment, he muſt revive 
the judgment by ſcire facias as in other caſes, or the 
court will award a reſtitution grza erronice emanawit, 
Withers v. Harris, 1 Sal. 258, Ld. Ray. 806. Sid. 
351. 


Unleſs the ſtay of execution is by conſent of the par- 
ties, or defendant brings error, and is afterwards non- 
ſuited. 6 Mod. 288. Ld. Ray. 807. 2 Sal. 258. 
Bar. 132. Str. 360. 5 

But if the delay be by injunction, there muſt be a 
ſci. fa. Courts of law not taking notice of chancery 
injunctions. Winter v. Lightbound, Str. 301. 


Unleſs the party has taken out his execution within 
the year, and continued it down by vic. non miſt bre ve, 
which may be done without a breach of injunction. 
Salk. 322. 6 Mod. 388. 


If after judgment and before execution, defendant in 
ejectment dies, and a ſc. fa. goes, it muſt be againſt 
the terretenants of the land (and the heir may come in 
as terretenant), and not againlt the executor, without 
naming him terretenant, Doyley v. Walker, Carth. 2. 
Eyres v. Taunton, Cro. Car. 225. 319. 2 Keb. 143. 
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J. Of the Writ of Error. J. 


It has been already obſerved that by the conſent rule, Howto proceed 

defendant undertakes to appear, and receive a declara- ris 

tion; the neceſſity of an original writ therefore, if the 2 
proceedings are in the Common Pleas, is ſuperſeded ; 

becauſe as the tenant is to appear and receive a declara- 

tion, he cannot take advantage of the want of an ori- 

ginal, unleſs in a writ of error; but when a writ of er- 

ror is brought, the plaintiff muſt file an original, unleſs 

it be after verdict, when it is helped by ſtat. 38 EL c. 

14. | | 


And as in the Common Pleas there is no need of an 
original (which is the ſame in B. R. when proceedings 
are by original); ſo in B. R. when proceedings are by 
bill, there is no neceſſity for a latitat or bill of eject- 
ment; but the party mult 6le bail before he can pro- 
ceed, becauſe the court has no authority to proceed in 
ejectment by bill, unleſs the defendant be in cuſtody; 
but if a writ of error be brought, he mult file a bill of 
cjectment, before errors are 1 Run. Eject. 204. 


The caſual ejector cannot bring error being a mere c,l ejeciot 
nominal perſon ; that writ therefore can only be brought cannot bring 
aſter defendant has appeared, and conſeſſed leaſe, entry, ertot. 
and ouſter. Orion v. Mee, Ear. 189. 


So, if the landlord be permitted to defend, a writ of 


error cannot iſſue in the name of the caſual ejector. 
2 Burr. 657. 


But it is otherwiſe if the writ of error be from an Except from a0 
inferior court, becauſe they are not competent to pro- inferior court. , 
ceed by a rule for confeſſing. Run. Eject. 421. 152. Or 
if an infant be tenant in. poſſeſſion, and judgment be Or if infant we 
againſt caſual ejector, becauſe there is no lackes in lum tehant. 
for not confethng. Ld. Ray, 93. 1 Keb. 705. 740. 


But when the landlord is admitted defendant under Q. If landlore, 
the ſtat. 11 G. 2., he muy bring a writ of error, and it made detenä- 
is a ſufficient reaſon againit taking out execution. BO RO 
Str. 12.41. Jones v. Edwards, Var. 208. 


Though 
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Or whether he Though it has been ſince ſaid that the proper oppor- 


ſhould not 


make his ſtand 


at another 


ut | time, 


tunity for the landlord to make his ſtand againſt the 
execution is, by ſhewing the error as cauſe againſt the 
plaintiff's motion, for leave to take it out. And if he 
omits this opportunity, execution regularly iſſued ſhall 
not be ſet aſide. George dem. Bradley v. Wiſdom, Bur. 


Rep. 757. 


I. of Proceedings in K. B. by Original, 


If the plaintiff proceeds in ejectment by original, he 
does not ſue out his original writ at firſt, but proceeds 
by delivering his declaration as by bill; but if a writ of 
error ſhould be brought, he muſt ſue out his original 
writ, which muft be returned by the ſheriff, and filed 
in the treaſury; or if the tenant has not appeared, the 
original muſt be ſued, returned, and filed properly; 
and if he has appeared, then, on ſuing out the original, 
you mult inſert his name, inſtead of the nominal defend- 
ant. : | 


The appearance, when by original in B. R q's entered 
with the filazer, in like manner as it is in other ſuits by 
original; and the writs are made out returnable on a 
general return day, as in other caſes. 


The precipe for the curſitor, to make out the original 
writ by, is as follows : 


Middleſex, to wit. If John Denn ſhail make you ſe- 
cure, &c. then put, &c. Richard Fenn, late of, &c. that 
he be before our lord the king, on whereſo- 
ever, &c. to ſhew wherefore, with force and arms, he 
entered into four meſſuages, &c. [reciting the premiſes], 
with the appurtenances, in the pariſh of St. Mary, 
Hlington, in the county of Middleſex, which William 
Smith demiſed to him for a term, which is not yet ex- 
pired, and ejected, &c. and other enormities, &c. againſt 
the peace, &c. and to the damage, &c. 


January, 1796. 
O.P. 
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SECTION III. 
Of Proceedings in Ejectment in particular Cafes. 
A. Of Proceedings by Landlord againſt 


Tenant on 4 Geo. 2. . 


B. Where the Premiſes are untenanted, and 


the Caſe is not within the Statute of 4 Geo. 2. 
C. Of Proceedings by Mortgagee. 
D. Of Proceedings by Corporations. 
E. Of Proceedings in Inferior Courts. 


F. Of Proceedings by and againſt Infants in 
Ejectment. * * 


A. Of Proceedings by Landlord againſt Tenant 
on a Right of Re- entry under 4 Geo. 2. 


One of the moſt uſual and provident clauſes in a 
caſe is, that of giving the leſſor a power of re-entry 


in caſe of non-payment of rent or the like; but as 


many niceties attended this re-entry at common law, 
even though the leflor upon the breach of the covenant 
was entitled to it, and much inconvenience was thereby 
occaſioned, the legiſlature in favour of landlords enacted 
by the 4 Geo. 2. c. 21. ſ. 2. © That in all caſes 
© between landlord and tenant, as often at it ſhall hap- 
© pen that one half year's rent ſhall be in arrear, and 
„the landlord or leſſor to whom the ſame is due, huth 
„right by law to re-enter for the non-payment thereof; 
“ ſuch landlord or leflor ſhall and may, without any 
“ formal demand or re-entry, ſerve a declaration in 
«« ejectment for the recovery of the demiſed premiſes ; 
crx, in caſe the ſame cannot be legally ferved, or 
no tenant be in actual poſſeſſion of the premiles, 
then to affix the ſame upon the door of any demiſed 
meſſuage; or in caſe ſuck cjectment ſhall not be ſor 
che recovery of any meſſuage, then upon ſome no- 
torious place of the lands, tenements, or heredita- 

6 ments, 
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Proviſo as to 
mortgagees. 
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ments, comprized in ſuch declaration in ejectment, 
and ſuch affixing ſhall be deemed legal ſervice thercoſ; 
which ſervice or afhxing ſuch declaration in ejectment 
ſhall ſtand in the place and ſtead of a demand and 
re-entry; and, in cafe of judgment againſt the caſual 
ejector, or non-ſuit, for not confeſſing leaſe, entry, 
and ouſter, it ſhall be made appear to the court, 
where the ſaid ſuit is depending, by affidavit, or be 
proved upon the trial, in caſe the defendant appears, 
that half a year's rent was due before the ſaid declaration 


was ſerved ; and that no ſufficient diſireſt was to be 


« found on the demiſed premiſes countervoiling the arrears 


40 


then due ; and that the leſſor or leſſors in ejectnient, had 


«© po r to re-enter ; then, and in every ſuch caſe, the 
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leſſor or leſſors in ejectment, ſhall recover judgment 
and execution, in the ſame manner as if the rent in ar- 
rear had been legally demanded, and a re-entry made; 
and in caſe the leſſee or leſſees, his, her, or their aſſignee 
or aſſignees, or other perſon or perſons claiming or 
deriving under the ſaid leaſes, ſhall permit and ſuffer 


e judgment to be had and recovered on ſuch eee 


and execution to be executed thereon, without pay- 
ing the rent and arrears, together with full coſts, and 
without filing any bill or bills for relief in equity, 
within ſix calendar months after ſuch execution exc- 
cuted ; then, and in ſuch caſe, ſuch leflee, or leſlees, 
&c. and all others claiming and deriving under the 
ſaid leaſe, ſhall be barred or forecloſed from all relief 
or remedy in law or equity, other than by writ of er- 
ror for reverſal of ſuch judgment, in caſe the ſame 
ſhall be erroneous; and the ſaid landlord, or leſſor, 
ſhall, from thenceforth, hold the ſaid demiſed premiſes 
diſcharged from ſuch leaſe : and if, on ſuch ejectment, 
verdict ſhall pais for the defendant, or the plaintiff 
ſhall be nonſuited therein, except for the defendant's 
not confeſſing, &c. then, in every ſuch caſe, ſuch de- 
fendant ſhall have and recover his, her, or their full 
colts : Provided always, That nothing herein con- 
tained (hall extend to bar the right of any mortgagec 
or mortgagees of ſuch leaſe, or any part thereof, 
who ſhall not be in poſſeſſion, ſo as fack mortgagee, 
or mortgagees, ſhall and do, within fix calendar 


months after ſuch judgment obtained, and execution 


executed, pay all rent in arrear, and all coſts and da- 
(c mages 
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« mages ſuſtained by ſuch leſſor, perſon or perſons en- 
« titled to the remainder or reverſion as aforeſaid, and 
« perform all the covenants and agreements, which, on 
« the part and behalf of the firſt leſſee or leſſees, are 
and ought to be performed.“ 
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By ſet. 3. © A leſſee, filing a bill in equity, ſhall not As to filing bil 


in equity for an 


© have an injunction, unleſs within forty days after the injuaQtion. 


« anſwer of the leſſor, he brings into court ſo much as 
« the leſſor ſhall in his faid anſwer ſwear to be due, 
„ over and above allowances and coſts, there to remain 
ce till hearing, or to be paid to the leſſor, ſubject to the 
« decree of the court: and in caſe fuch bill ſhall be 
« filed within the time, and after execution executed, 
« the leſſor of the plaintiff ſhall be accountable only for 
« ſo much, and no more, as he ſhall really make bond 
« fide of the demiſed premiſes from the time of his en- 
« tering into poſſeſſion ; and if what ſhall be ſo made 
“ ſhall appear to be leſs than the rent reſerved on 
de the leaſe, then the leſſee, &c. ſhall, before he be 
« reſtored to his poſſeſſion, pay to the leſſor the de- 
„ ficiency,” 


Sect. 4. Provided, „That if the tenant, &c. fhall, a. to paying 
&« at any time before the trial in ſuch ejectment, pay into court rent 
« or tender to the leſſor, &c. or pay into court all the and arrears. 


<« rent and arrears, together with coſts, then further 
« proceedings on the ejectment ſhall ceaſe; and if the 
&« leſſee, &c. ſhall, upon the bill filed as aforeſaid, be 
* reheved in equity, ſuch leſſee, & c. ſhall hold the de- 
© miſed premiſes according to the leaſe thereof, with- 
« out any new leaſe to be made thereof.” 


The above ſtatement only relates to — for its extent. 


non-payment of rent, where the landlord 
re-enter. 


s a right te 


The true end of this act of parliament is to take off 
from the landlord the inconvenience of his continuing 
always liable to an uncertainty of poſſeſſion (from its re- 
maining in the power of the tenant to offer him a com- 
penſation at any time, in order to ſound an application 
for relief in equity), and to limit and confine the tenant 
to fix ealendar months after execution executed, for his 
doing this; or elſe, that the landlord ſhould from 

Vol. II. P thence- 
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thenceforth hold the demiſed premiſes diſcharged from 
the leaſe. Doe dem. Hitchins v. Lewis, Burr. 614. 


What deemeda Courts of law always lean againſt forfeitures as 
waiver of the 


vs. courts of equity relieve againſt them; whencver there- 


fore a landlord means to take advantage of any breach 
of covenant, ſo as that it ſhould operate as a forfeiture 
of the leaſe, he muſt take care not to do any thing 
which may be deemed as an acknowledgment of the 
tenancy, and ſo operate as a waiver of the forfeiture. 


Action on the 


He muſt not therefore bring an action upon the co- 
covenant. 


venant for payment of rent, which became due ſince the 
forfeiture accrued. Dee dem. Crompton v. Minſbull, Eaſt. 
33 Geo. 2. Nor mult he accept ſuch rent. Cow. 247. 


Action of rent An action for double rent on this ſtatute, for holding 
barred by ac- 


over, will be barred by an acceptance of rent accrucd 
ceptance of rent fince 


Of tender of But though the tenant has incurred a forfeiture under 
rent, or paying the ſtatute, yet he may ſtay the proceedings either by 
eee oe tendering the rent, before an ejectment is delivered, 
- . Goodright dem. Stevenſon v. Noright, 2 Black. Rep. 746. 

or by moving to pay into court all the rent due, and 

coſts, any time before writ of poſſeſſion executed, even 

after judgment againſt the caſual ejector. Goodtitle v. 


Holdfaſt, Str. goo. Cooke's Rep. 6. Anon. 
Or it may be done by ſummons in vacation time. 


'The courts had 4 — the tenant to bring into 
court the arrears of rent and coſts, antecedent to this 
act. Gregg's Caſe, Sal. 597. 


Whea allowed. In ejectment by a landlord, the tenant moved to ſtay 
| proceedings upon payment of rent, arrears and coſts, 
according to ſect. 4. of the above act. And, on a rule 

to ſhew cauſe, it was inſiſted for the plaintiff, that the 

caſe was not within the act, but that it was brought 

likewiſe on + clauſe of re-entry in the leaſe for not re- 

pairing; and the leaſe was produced in court. How- 

ever, the rule was made abſolute, with liberty for the 

plaintiff to proceed upon any other title. Piere dem. 

Withers v. Sturdy, H. 1752. | 


Leſſors 
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Leſſors of plaintiff were both deviſees and executors, 
and in each capacity rent was due to them. Defendant 
moved to ſtay proceedings on payment of the rent due 
to leſſors of plaintiff as deviſees, they not being entitled 
to bring an ejectment as executors. There appeared 
to be a mutual debt due to defendant by ſimple contract, 
and defendant offered to go into the whole account, 
taking in both demands as deviſees and executors, having 
juſt allowances; which leſſors of plaintiff refuſed. The 
rule was made abſolute to ſtay proceedings, on pay- 
ment of the rent due to leſſors, as deviſees, and coſts. 
Duckworth dem. Tubley and others v. Tunſtall, Barnes, 
184. 


If the leaſe ſpecifies that a demand of the rent ſhould When demand 
be made, ejectment cannot be brought till ſuch — 
mand made, but without ſuch ſtipulation, no demand is 
neceſſary; but only that fix months rent - ſhould be in 
arrear, and no {ufficient diſtreſs. Geodright v. Cater, 

Doug. 486. | 


In moving for judgment upon a declaration in eject- Of the affidavit 
ment delivered, or in caſe of no tenant affixed on the under ſtat. 4 
premiſes, according to this act of 4 Geo. 2. e. 28. the i; 
courts require an athdavit, that there was half a year's 
rent in arrear before declaration ſerved, that the leſſor 
of the plaintiff had a right to re-enter, that no ſuſhcient 
diſtreſs was to be found on the premiſes countervailing 
the arrears of rent then due, that the premiſes were un- 
tenanted, or'that the tenant could not be legally ſerved 
with the declaration (as the caſe is), and that a copy of 
the declaration was affixed on the moſt notorious, and 
what part of the premiſes, or the court will not give a 
rule for judgment. 


For the form of the affidavit, ſee Appendix S.] [Appendix 5.) 


This affidavit is only neceſſary upon moving for judg- When neceſſary 
ment againſt the caſual ejector, or after a nonſuit at the 


it trial for the tenant's not confeſling leaſe, entry, and 

e- ouſter, 

= 

ne But if the tenant appears, and the ejectment comes At a trial ſome 


to 4 trial, all the matters of the above affidavit muſt be — 4 oft be 
| E 2 proved 
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proved upon the trial. Per Dennifon, Juſt, in the caſe 
of Doe dem. Hitchings v. Lewis, 1 Burr. 614. 


The late tenant, or other perſon, claiming title to the 
_ premiſes, has the ſame time to appear in as is allowed 
to tenants in poſſeſſion. 
_ declara®= he declaration in ejectment is prepared in the uſual 


way, taking care to lay the demiſe after the forfeiture 
accrued. 


Of proceedings After appearance the proceedings are the ſame as in 
after appear- other caſes; ſo in caſe of no appearance plaintiff moves 
eren caſe for judgment againſt the caſual ejector on the affidavit 
ance, FP” above-mentioned, and proceeds as in common eject- 
ments. | 


Thus by the ſtatute of 4 Geo. 2. where the caſe comes 
within it, there is no occaſion for the landlord to make 
an actual entry, and ſeal a leaſe on the premiſes, which 
muſt be done in all other caſes where the premiſes are 
untenanted, as will be preſently ſhewn ; nor is there any 
occaſion to prove at the trial, any actual entry or ouſter 
if defendant appears the common conſent rule is ſuffi- 
ciently binding. Hare v. Cator, Doug. 483. 

When the ati= Ejectment brought by landlord againſt his tenant, under 
davit will be 4 Geo. 2. c. 28. f. 2. and judgment had againſt the caſual 
preſumed. 
ejector by default, and poſſeſſion thereupon delivered. 
Near twenty years after, the tenant brings an eject- 
ment againſt the ſame landlord for the ſame premiſes. 
The landlord (who is defendant in this latter ejectment) 
is not obliged to produce ſuch an affidavit as this clauſe 
requires, as an eſſential requiſite previous to his original 
recovery, for, as it was eſſentially requiſite, the court 
will preſume, that there was one regularly then made, 


and that judgment was founded upon it. Doe dem. 
Hitchings v. Lewie, 1 Burr. 614. 


B. Where 
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B. Where the Premiſes are untenanted, and the B. 
Caſe is not within the Statute of 4 Gea. 2. 


In the firſt Section of this Chapter, we have endea- Proceedings to 


voured to ſhew the origin and meaning of the modern ewige mult 
mode of proceeding n and the diſtinction be in the ola - 
between that and the ancient method; from whence it way, by ſealing 
may appear that the very ground work of the preſent leaſe, &c. 
practice, is, there being a tenant in poſſeſſion, to whom 

a declaration as notice of the ejectment may be properly 

delivered; for if that circumſtance fail and there be no 

tenant, or occupier, but the premiſes are vacated, the old 

way of proceeding mult be ſtill purſued, except in the 

ſingle inſtance of landlord and tenant, provided for by 


ſtatute 4 Geo, 2. juſt before treated of. 


This is done by entering upon the premifes, and May be in per- 
actually ſcaling a leaſe thereon, either in perſon or by —4 n 
attorney. | | | 


* the former method is preferred, the proceeding is 
thus; 


A. (the perfon claiming title) muſt go upon the land Howto be done 
before the eſſoin day of the term, and there ſeal and in perſon. 
deliver a leaſe to B. (any friend of his as tenant), and at 
the ſame time deliver him poſſeſſion. This being done 
get C. (any other friend) to go upon the premiſes, and 5 
turn out B. the tenant, by thruſting him off the premiſes, 
and afterwards let C. (the ejector) remain on the pre- 
miſes, and whilſt he continues there, ſerve him with a de- 
claration in ejectment, in which make B. the tenant the 
plaintiff, A. (the perſon claiming title) the leſſor, and 
C. (the actual ejector) the defendant, and declare on the 


demiſe in the leaſe, and ſubſcribe a notice to appear as 
follows: « 


7 = Z. F. ; 
ale notice that unleſs you appear in his Majeſly's Court of 
King's Bench at V. got A Trinity — if a pu | 
cauſe, the firſt day of next Trinity Term), at the ſuit of the 
above-named plaintif B. and plead to this declaration in eject- 
ment, judgment will be thereon entered againſt you by default. 

3 Tours, Oc. 

Same notice in C. B. mutatis mutandis. 
The 


Of the declara- 
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The declaration is the ſame as uſual, only the real 
perſons are made parties, inſtead of fictitious names. 


After ſervice of declaration, 


In K. B. 


Of getting judg- An affidavit muſt be made 4 
and of the 
ouſter by defendant, and of all 


ſealing the leaſt 


the fats. | For form wheredf ſec 
poſt. p. 215. ] This is indorſed 
to move ſor judgment againſt the 
.caſual ejector, and unleſs defend- 


In C. B. 

There is no need of any afſi- 
davit, nor any motion for judg- 
ment, but on the firſt day of 
term give a rule to plead as in 
common actions, and if no ap- 
pearance and plea at expiration 


of rule, fign judgment. 


How by power 


Form of power 


ant appears and enters into com- 
mon rule, judgment may be ſigned 
gs on a common ejetment, 


If the landlord or perſon claiming title does not wiſh 
to enter himſelf and ſeal the leaſe, he may do it by at- 
torney, in which caſe he may execute a power of at- 
torney in the following form, and the proceedings are 


juſt the ſame; the attorney acting as the principal 
landlord. . 


The letter of attorney is to the following effect : 


© Know all men by theſe preſents, that I A. B. &c. 
« have made, ordained, conſtituted, and in my ſtead 
and place, and by theſe preſents do make ordain, 
“ conſtitute, and in my ſtead and place put C. D. of, 
« Sec. my true and lawful attorney, for me, and in m 
« name to enter into and take poſſeſſion of all, &c. in 
« the tenure of, &c. and when he hath taken poſſeſſion 
« thereof, and for me, in my name, and as my deed, to 
e ſeal and execute a leaſe of the ſaid premiſes unto E. F. 
«© of, &c. to hold the ſame to him, his executors, ad- 
« miniſtrators, and aſſigns, from laſt paſt, be- 
cc fore the date hereof, for the term of years, at 
« the yearly rent of a pepper-corn (if lawfully demand- 


« ed), ſubject to a proviſo, to be void on my tendering 
« of 6d. to the ſaid E. F.“ 


In witneſs, &c. 


* 


H. H. maketh oath, that he was preſent and did ſee 
A. B. of, &c. duly ſign, ſeal, and deliver the letter of 
attorney hereunto annexed. 


The 
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The leaſe referred to by the foregoing letter of at- 
torney: 


This indenture made, &c. between A. B. of, &c. of Form et leaſe. 


the one part, and E. F. of, &c. of the other part, wit- 
neſſeth, that the ſaid A. B. for and in conſideration of 
the ſum of five ſhillings of lawful, &c. to him in hand 
paid by the ſaid E. F. at and before the ſealing and de- 
livery of theſe preſents, the receipt whereof the ſaid 


A. B. doth hereby acknowledge, hath granted, demiſed, 


ſet, and to farm let unto the ſaid E. F. his executors 
and adminiſtrators, all, &c. now or late in the tenure of, 
&c. to have and to hold the ſaid herein-before men- 
tioned and hereby demiſed premiſes, with all and every 
their appurtenances, unto the ſaid E. F. his executors, 
adminiſtrators, and aſſigns, from the day of 
laſt paſt, before the date of theſe preſents, 
unto the full end and term of five years from thence 
next enſuing, and fully to be complete and ended, yield- 
ing and paying therefore, during the ſaid term, unto the 
ſaid A. B. or his aſſigns, the rent of one pepper-corn, at 
the feaſt of yearly (if lawfully demanded) : 
provided always, and theſe prefents are an this condi- 
tion nevertheleſs, that if the ſaid A. B. or his afligns, 
hall, at any time or times hereafter, tender, or cauſe to 
be tendered, unto the ſaid E. F. the ſum of 6d. that then 
and in ſuch caſe, and from thenceforth, this indenture, 
and every thing herein contained, ſhall ceaſe, deter- 
mine, and be abſolutely void ; any thing herein con- 
tained to the contrary thereof in any wiſe” notwith- 

ſtanding. 
The attorney is to write the name 

of his principal. 


Sealed and delivered as the act aud deed of the- 
above-ramed A. B. by C. D. of, &c. by virtue of a 
letter of attorney to him for that purpoſe made by- the 
laid A. B. bearing date the day of this inſtant, 
being firſt duly ſtamped in the preſence of | 


The form of the aflidavit required of the proceedings pm of affida- 


in caſe of a vacant poſſeſſion, is as follows: 


H. H. of, &c. maketh oath, and ſaith, that he, this 
deponent, on, &c: now laſt paſt, did ſee C. D. of, &c. 
; . . 4 4 » 5 Bu . for 


lion, 


What deemed k : 
2 vacant poſſeſ- moved his goods and family, but left beer in the cellar. 


% 
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for and in the name of A. B. the leflor of the premiſes 
in this cauſe, ſeverally enter upon and take poſſeſſion of 
part of the premiſes in the deed hereunto annexed men- 
tioned, by entering into the firſt of the ſaid houſes, and 
putting his foot on the threſhold of the outer doors of 
two other of the ſaid houſes, the ſame being locked and 


_ uninhabited, ſo that no other entry thereon, or poſſeſ- 


fion thereof, could be made or taken without force. 
And this deponent did then likewiſe ſce the ſaid C. D. 
after ſuch his entry into and upon the ſaid premiſes, 
and whilſt he was in ſuch poſſeſſion thereof as aforeſaid, 
at each of the ſaid houſes, ſeal and deliver the leaſe 
hereunto annexed unto the plaintiff; and further ſaith, 
that after the ſaid leaſe was ſo executed, this deponent 


did ſee the plaintiff take poſſeſſion of the ſaid three houſes, 


with their appurtenances, by virtue of the faid leaſe, 
by entering upon the threſhold of the ſaid outer doors 
of the ſaid three houſes, the ſame being then locked and 
uninhabited, and no other entry to be made therein, ſave 
as aforeſaid ; and this deponent ſaith, that immediately 
afterwards, the defendant did enter each and every of the 
ſaid three houſes, and turned the plaintiff out of poſſeſ- 
ſion thereof, by truſting him out of the ſame; where- 
upon this deponent did then and there deliver and leave 
with the ſaid defendant, a true copy of the declaration 
hereunto annexed. . 


Sworn, &c. - #4: 4: 8 


This affidavit will do where there is no power of at- 
torney leaving out that part. 


To warrant the above proceedings, the premiſes muſt 
be vacant z they muſt be wholly deſerted by the tenant ; 
and the leſſor of the plaintiff not able to find out where 
the tenant is to ſerve him with an ejectment. 


The leſſee of a public houſe took another, and re- 


And there being rent in arrear, the landlord ſealed a 
leaſe, as on a vacant poſſeſſion, delivered an ejectment, 
and ſigned judgment, which was ſet aſide, the leſſee 
ſtill continuing in poſſeſſion. And a caſe was mentioned, 
where leaving hay in a barn at Hendon was held to be 
keeping poſſeſſion. It further appeared in this caſe, _ 

e 
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the attorney for\the plaintiff knew, whither the leſſee 
removed, and might have ſerved him perſonally, which 
is not neceſſary to be done upon the premiſes. And in 
the caſe of renting ground, to which there is no houſe 
or barn, if it is known where the tenant lives, he muſt 
be ſerved. Savage v. Dent, 2 Str. 1064. 


In cafes of a vacant poſſeſſion, 
title will be let in by the courts to de 
firſt ſeal a leaſe on the premiſes, muſt obtain poſſeſſion. 
Bull. Ni. Pri. 96. And therefore the perſon claiming 
title, muſt reſort to his new ejectment. 


Motion that B. and B. who claimed title to ſome _ 


lands and tenements in Middleſex (the poſſeſſion where- 
of was vacant), might be informed by the attorney for 
the perſon, who was carrying on the proceeding in the 
old way, under a leaſe ſealed on the premiſes, of the 
names of the parties in ejectment, in order that B. and 
B. might appear and defend the title. It was urged for 


the attorney, that in all caſes of a vacant poſſeſſion, un- 


leſs ſuch as are within the 4 Geo. 2. concerning land- 
lords and tenants by leaſe, with a clauſe of re-entry, no 
mſtance can be ſhewn, where any perſon claiming title 


hath been let in to defend; but he that can firft ſeal 2 


leaſe upon the premiſes, muſt obtain poſſeſſion, and any 


other perſon claiming title may eje& him if he can: 
and by the courſe of the court, no defence can be 
made in theſe caſes but by the defendant in the eject- 
ment, who is a real ejector. Barnes, 177, Ex parte 
Beauchamp and Burt, 
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perſon claiming No perſon let in 
d, but he that can to defend. 


But in Imp. K. B. PraQt. 537. it is ſaid, any per- gut Q now, 


ſon claiming title to the premiſes, and who are uſually 
admitted by the court, may with leave appear and enter 
into the common rule, upon motion made for that 


purpoſe. 
C. Of Proceedings by Mortgagee. 


The proceedings by a mortgagee are as in other caſes, 


that is to ſay, whenever he has a right of entry, and the by 
premiſes are tenanted, he ſerves an ejectment, and pur- 
ſues the modern practice] but if the premiſes be va- 

9 


C. 


f proceedings 
mortgages, 
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cant, he follows the ancient metliod by ſcaling a leaſc, 
as above deſcribed. 


As a mortgagor is conſidered as a tenant at will in the 


proceed againſt ſtricteſt ſenſe to the mortgagee, who may be turned out 
the tenant and 


without notice; if any leaſe be granted by him ſubſe- 
quent to the mortgage, without the privity of the 
mortgagee, the latter may eject the tenant without any 
notice to quit. Keech v. Hall, Doug. 21. 


If to get poſſeſ- But if ſubſequent to a leaſe granted, or even pending a 
ſion of the pre- tenancy from year to year, the mortgage is made; mort- 


miles, 


If only into re- 


ceipt of rents. 


gagee muſt give fix months notice. Birch v. Wright, 
1. D. & E. 379. 

That is, Ihe wiſhes to gain poſſeſſion; but if he only 
wants to get into the receipt of the rent and profits, 
there is no need of an ejectment; he nced only give no- 
tice to the tenant, that he does not intend to diſturb his 
poſſeſhon, but requires the rent to be paid to him inſtead 
of the mortgagor; and if tenant refuſes, he may diſtrain, 


. Tofs v. Gallimsre, Doug. 282,; and this though the 


Of 7 Geo. 2. 


c. 20, and pay- 


ing principal 


and intereſt to 


mortgagee in 
caſe of eject- 


ment brought, 


leaſe be prior to the mortgage. 


Though formerly an ejectment was held neceſſary to 
get into receipt of the rents. Bull. Ni. Pri. 96. 


In ejectment of tenants of the mortgagor, he defend- 
ed, and plaintiff only proved the mortgage, and ſuch 
proof was held not to be ſufficient ; for he ſhould have 
proved the lands in poſſeſſion of the perſons to whom 
the ejectments were delivered, as the defendant only 
admits himſelf landlord to them of lands in their pot- 
ſeſſion. 2 Cromp. Prac. 194. 


By the 7 Geo. 2. c. 20. An act for the more eaſy re- 
demption and forecloſure of mortgages, after reciting, 
that © mortgagees frequently bring actions of ejectment 
cc for the recovery of lands and eſtates to them mort- 
“ gaged, and bring actions on bonds given by mort- 
6e gagers to pay the money ſecured by ſuch mortgages, 
c and for performing the covenants therein contained; 
© and hkewife commence ſuits in equity, to forecloſe 
« their mortgagers from redeeming their eſtates z/ and 
the courts of Jaw, where ſuch ejectments are 1 4 
; : F | « have 


+ 
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have not power to compel ſuch mortgagees to accept 
the principal monies and intereſts due on ſuch mort- 
gages and coils, or to ſtay ſuch mortgagers from pro- 
ceeding to judgment and execution in ſuch actions, 
but ſuch mortgagers muſt have recourſe to equity for 
chat purpoſe; in which caſe likewiſe, the courts of 
Equity do not give relief until the hearing of the 
cauſe 2 For remedy, &c. it is enacted, “ That where 
any aCtion ſhall be brought on any bond, for pay- 
ment of money ſecured by ſuch mortgage or per- 
formance. of the covenants therein contained, or 
where any action of ejectment ſhall be brought in 
any of the courts at Weſtminſter, great ſeſſions, or ſu- 
perior courts of the counties palatine, by any mort- 
gagee, &c. his heirs, executors, adminiſtrators, or 
aſſigns, for the recovery of the poſſeſſion of any mort- 
gaged lands, &c. and no ſuit ſhall be then depending 
in any of his majeſty's courts of equity, for or touch- 
ing the forecloſing or redeeming of ſuch mortgaged 
premiſes z if the perſon, having right to redeem ſuch 
mortgaged premiſes, and who thall appear and be- 
come defendant in ſuch action, ſhall at any time, 
pending ſuch. action, pay unto ſuch mortgagee, &c. 
or, incaſe of his refuſal, ſhall bring into court, where 
ſuch action ſhall be depending, all the principal mo- 
nies and iutereſt due on ſuch mortgage, and alſo all 
ſuch coſts as have been expended in any ſuit at law 
or in equity upon ſuch mortgage [ſuch money for 
principal, intereſt, and coſts, to be aſcertained and 
computed by the proper officer of the court], the 
monies ſo paid, or brought into court, ſhall be deemed 
and taken to be in full ſatisfaction and diſcharge of 
ſuch mortgage; and the court ſhall and may liſcharge 
ſuch mortgager of and from the fame accordingly; 
and ſhall and may, by rule of the ſame court, com- 
pel ſuch mortgagee, at the coſts and charges of ſuch 
mortgager, to aſſign, ſurrender, or reconvey ſuch 
mortgaged premiſes, and ſuch an intereſt therein as 
the mortgagee hath, and deliver up all deeds, &c. in 
his cuſtody, relating to the title thereof, to the mort- 
gager, who ſhall have paid or brought ſuch monies 


into court, or his executors, &c. or other perſons as 
he ſhall appoint.” | | 


The 


In what caſes 
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The ſecond ſection enacts, * That on bills of fore- 
ce cloſure brought in equity for the payment of the mo- 
« ney, or in default thereof for the recovery of the pre- 
« miſes, ſuch court of equity, upon application of the 
ce defendant having a right to redeem, and upon ad- 
« miſſion of the plaintiff's right, may, before hearing, 
©< make order therein, as if the cauſe had been brought 
c to a hearing,” &c. 


Provided, „ That this aft ſhall not extend to caſes 
e where the right of redemption is controverted or the 
% money due not adjuſted, nor to prejudice any ſubſe. 
« quent mortgage.” 


A judge made an order, purſuant to this act, to ſtay 


this will be al · the mortgagee's proceeding in ejectment, upon bringing 


lowed. 


prineipal, intereſt, and coſts, into court; and a rule 
was made to make the order a rule of court mf. But 
it afterwards appearing to the court, that notice had 
been given by the mortgagee to the mortgager, that he 
inſiſted upon payment of two bonds, which were a lien 
upon the eſtate, the caſe was adjudged to be out of this 
act, and the rule ni was diſcharged. Barnes, 177, 
Felton v. Aſh. 20 


Motion to ſtay proceedings in ejectment, on payment 


of mortgage-money and coſts, purſuant to this act; on 


ſhewing cauſe, the plaintiff produced an affidavit, that 
the A had been at great expence in neceſſary 
repairs of part of the premiſes in his poſſeſſion (the 
ejectment was brought for the reſidue), and therefore 
prayed, that the prothonotary might be directed to make 
allowance for ſuch repairs. Per Cur. The rule muſt 
follow the words of the ſtatute. The prothonotary will 
make juſt allowances and deduQtions. Barnes, 176, 
Goodright v. Moore, 


Rule on ſtat. 7 Geo. 2. to ſhew cauſe why proceedings 
ſhould not be ſtayed, on payment of mortgage-money 
and coſts, was made abſolute ; the leſſors of plaintiff, 
r of the mortgagee, inſiſted to be paid a bond, 
and a ſimple contract debt due to themſelves in their 
own right. Per Cur. A bond is no lien in equity, 
unleſs where the heir comes to redeem. Barnes, 182, 
Bingham dem. Lane and others v. Gregg. 


Motion 
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Motion to ſtay proceedings in an action of a bond for 


performance of covenant in a mortgage deed, and alſo 
in an ejectment upon the ſame mortgage, on paying 
principal, intereſt, and coſts, to be taxed by the Maſ- 
ter, into court, and that defendant who was a priſoner 
might be diſcharged. It was objected, that defendant 
had agreed to convey equity of redemption to plaintiff ; 
but it appearing on afhdavit that ata had not ten- 
dered to defendant a conveyance to be executed, and that 
no bill in equity was brought, the court granted the 
motion. Skinner v. Stacy, 1 Will. 80. 


Where there are two or more mortgages, the court 
will not ſtay proceedings, and compel a redemption of 
one mortgage only, upon payment of the principal, in- 
tereſt, and coſts on that mortgage, without paying the 
| reſt. Roe dem. Kaye v. Scley, Aſſignee, Mich. 11 Geo. 3. 
C. B. 2 Blackſ. Rep. 726. 


D. Of Proccedings by Corporations. 
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It uſed —_— to be the practice, when a corpora- Old way of 


tion was leſſor o 
power of attorney, authoriſing ſome perſon to enter and 
make a leaſe on the land; begauſe a corporation cannot 
make an attorney or bailiff but by deed, nor appear, 
but by making a proper perſon their attorney by deed. 
They cannot, therefore, enter and demiſe upon th 

in perſon as natural perſons can, nor ſubſtitute an 
attorney to enter into a rule for their coſts, nor will an 
attachment go againſt them for diſobedience to that rule. 
Hence formerly they made an actual leaſe upon the land 
which was to try the title, and then the attorney pro- 
ceeded in the common method. 


e land Why. 


the plaintiff, for them to execute a proceeding. 


But this mode appears now unneceſſary; for firſt, How rendered 
in Partridge v. Ball, Lord Ray. 136, which was an unneceſlary. 


ejeckment on a demiſe of a corporation, although the 
declaration. did not ſtate the demiſe to be by deed, or 
under the ſeal of the corporation, yet. it was held good : 
and the caſe of Swadley v. Piers, Cro. Jac. 613, was 
laid not to be law; and the reaſon given by C. J. Holt 
was, for now ejectments are grounded on fiction.“ 
It is true, this caſe was after verdict; but why ſhould it 

not 
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not be equally good before verdict ? the reaſon equally 
applies to both caſes. 


But ſecondly, though the declaration ſtate the demiſe 
to be by deed, or under ſeal of the corporation, yet no 
ſuch leaſe need be proved at the trial; for per Lord 
Kenyon, „ by the common rule and appearance the 
* leaſe was admitted as ſtated.” Mayor, Sc. of Can- 
terbury, v. Wood, Sum. Afl. 1794, Run. Eject. 150. 


How proreed- Perhaps the beſt way, therefore, is to proceed in the 
ings may now uſual way, only ſtating the demiſe to be by deed, and 
we under the corporation ſeal. Defendant cannot avail 

himſelf of the fact being otherwiſe ; for if he appears 
k | he muſt enter into the conſent rule, and having ſo done 
u 4. it will operate at the trial as an admiſſion of ſuch a 
| f ; | leaſe. 


J It the demiſe. If a corporation be aggregate of many, they may ſet 
forth the demiſe in the declaration without mentioning 
the chriſtian names of thoſe who conſtitute the corpora- 
tion; but if the corporation be ſole, as if the demiſe be 
by a biſhop, the name of baptiſm muſt be inſerted : 
becauſe, in the firſt caſe, the name ſolely conſiſts in its 
character, but in the laſt, in the perſon ; therefore there 
cannot be a ſufficient ſpecification of that perſon with- 
out mentioning his name, Dyer, 86. 


E. E. Of Proceedings in inferior Courts. 
Proceedings in Tf the proceedings be in an inferior court the plain- 
e e 3 tiff muſt proceed by actually ſealing a leaſe, becauſe 
ing a leaſe, &c, inferior courts are not competent to make rules to con- 

feſs leaſe, &c. and if they were, they have no power 
to enforce them, Inferior courts having but a limited 
authority cannot make new rules to bind perſons who 
do not come in by the proper proceſs of the court, but 
hy. the ſuperior courts having an unlimited authority in 
every thing within their juriſdiction may bind any per- 
ſon who conſents to their rules. Hence in the former 
the leaſe is ſealed on the land, and the defendant tries 
the title in the name of the caſual ejector to ſave 
expence. 


But 
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But if an ejectment be commenced in an inferior How if after- 
court, and an habeas corpus be brought to remove it, wards removed 
and the plaintiff in the ejetment declares againſt the — 
caſual ejector, there may be a rule to confeſs leaſe, &. 
as if he had originally declared in the court above, and 
the court will not grant a procedends, 


If an habeas corpus be brought to remove a cauſe in When proce- 
ejectment out of an inferior court, the lands lying within dendo granted 
their juriſdiction, and the leſſor of. the plaintiff ſeal a“ es. 
leaſe on the premiſes, the courts above will grant a pre- 
cedendo, becauſe the title to the land is local, properly 
within the juriſdiction of the courts below, where, if 
it procced regularly, it will not be prohibited; but if 
the leſſor has not ſcaled a leaſe on the premiſes, the 
courts above will not grant a procede nds. 


If the lands lie partly within the cinque ports and If lands lie part 
partly without, the defendant cannot plead above, the within and patt 
juriſdiction of the cinque ports, for though the land be — 
{ical yet the demiſe is tranſitory, and friable any where; where action 
therefore, though the plaintiff may lay his action for may be. 
that which lies within an inferior juriſdiction in the 
court below, if he take proper meatures for the pur- 
poſe, yet if he will proceed in a ſuperior court, as the - 
demiſe is tranſitory, the defendant cannot ſtop his pro- 
ceeding, becauſe thoſe courts have competent juriſ- 
diftion. 1 Keb. 690. 795. 2 Keb. 69. Run. Eject. 

151, 152, 


F. Proceedings by Infants. F. 


If the leſſor of the plaintiff is an infant, after the plea How ſecurity 
is filed you may have a ſummons, or move the court for coſts may 
for a rule © to ſhew cauſe why further proceedings © had if infant 
„ ſhould not be ſtaid until ſome perſon, on behalf of e e 
the leſſor of the plaintiff, gives ſecurity for payment | 
of the defendant's coſts, in caſe of a nonſuit or a ver- 
dic for defendant, the leſſor of the plaintiff being an 
« infant, Bar. 183.;” and an order or rule will be 
granted though there is a real plaintiff named. 


Of the petition, 


You petition in the ſame manner to appoint a =_ 
ants, &c. 


dian as under title of proceeding by and againſt in 


ante ch. 15, ſec. 5.; and the guardian enters into com- 
mon 
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Origin and 


EJECTMENT. tn. XVI. 


mon rule, and employs an attorney for that purpoſe. 


Imp. K. B. 560. C. B. 660. 


By this practice which firſt began in K. B. and after- 
wards was adopted in C. B., if an infant deliver a decla- 
ration to the defendant, ſome friend or guardian muſt 
be ſet up as plaintiff, to be reſponſible for the coſts. 
Bar. 283. Str. 694. 932. 1 Wilſ. 130. But if ſuch 
perſon die inſolvent, the infant himſelf muſt anſwer for 
the coſts. 


Previous however to any motion in court, enqui 
thould be made whether there be a real and ſubſtantial 
plaintiff; for perhaps the guardian may undertake to 
pay the coſts, and there may be no reafon for court to 
interpoſe. Cowp. 128. Run. Eject. 188. (Edit. 1795.) 


Whether the demiſe ſhould be ftated in declaration, 
to be by deed and reſerving rent. See ante ſect. 1, A. 
See alſo this ſection D. 


SECTION IV. 


Of the Action for Meſne Profits. 
In the firſt Section of this Chapter, it has been ſhewn 


meaning of this that before the time of Hen. 7. plaintiffs in ejectment 


action. 


did not recover the term; but until about that time the 
meſue profits accruing to the ejector, were the meaſure 
of the damages given the ejected. So that by the old 
law and practice in ejectment, the plaintiff recovered 


nothing but damages, no term was recovered; but 


when it became eſtabliſhed that the term ſhould be re- 
covered, the ejectment was put into the form of a real 
action; the proceeding was in rem, and the thing it- 
ſelf—the term only then was recovered, and nominal 
damages, but not the meſne profits; whereupon 2 
mode of recovering the meſne profits [after the eject- 
ment had been tried, and the plaintiff had recovered 
poſſeſſion] in an action of treſpaſs was introduced, and 
grafted upon the preſent fiction in ejectment; 1 
action 
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action of treſpaſs for the meſne profits is put in the place 
of the ejectment at common law, which was a true, 
and not a fictitious action, and nothing more than an 
action of treſpaſs. Vide Goodtitle v. Toambs, 3 Wilſ. 
120. Aſlin v. Parker, 2 Burr. 665. 


Theſe meſne profits are the value of the premiſes dur- What the meſne 
ing the time that the leſſor of the plaintiff has been ille- profits axe. 
gally kept out of poſſeſſion of his eſtate, by the defendant. 


Ile is entitled to them not merely from the time of From what | 

| 4 . » time plaintiff 
the demiſe laid in the declaration of ejectment, but ntnled te 
from the time that his title accrued. Bull. Ni. Pri. 87. them. 


For although he may not have been in actual poſſeſ- 
ſion all that time, no real entry having in the firſt in- 
ſtance been made by him; yet ſuch entry when made 
had relation to the time when the title accrued. Stony- 
naaglit v. Coufins, 2 Bar. 367, Eſpin. 494. 


Dut as this is a mere action of treſpaſs, he can never How barred by 
recover more than fix years, if defendant pleads the ſtatute of limi- 
ſtatute of limitations. Bull. Ni. Pri. 88. + 


There is _ a difference in the nature of the of the provfs in 
proof, according (to the time for which the plaintiff this action. 
goes for the me/ne profits, If he goes only for the time 

from the demiſe laid, the record of the recovery in eject- 

ment is concluſive evidence of the plaintiff's title; ſo 

that he need only produce the judgment in ejectment 

and writ of poſſeſſion executed, and he will be entitled 

to recover but if he goes for time before the demiſe laid 

in the declaration, the defendant is at liberty to contro- 

vert his title; ſo againſt a precedent occupier, the re- 

cord 1s no evidence, and therefore againſt him the plain- 

tiff muſt ſhew and prove a title. Bull. Ni. Pri. 87, Ain 

v. Parker, 2 Burr. 667. 1 Sid. 239. Str. 969. 


For this reaſon it is the beſt way to lay the demiſe in 
the declaration, as near to the time when plaintiff's 
title accrued, as can be done with ſafety. 


Neither as to the length of time the tenant has occu- 
pied, nor as to the value, is the judgment in ejectment 


any proof; therefore they muſt be proved in this action. 
Vol. II. Q_ Nor 
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Jury not con- Nor is the jury confined to give merely the value of 
fined to the the meſne profits; they may take into conſideration the 
mere value. pfaintiff's trouble, &c. and give what damages they 

think proper. 3 Wilf. 108. | 


The judgment in ejectment by default is of the ſame 
effect in this caſe, as if it had been after verdict; the 
only difference ſeems to be in the proof, that in the for- 
mercaſe plaintiff ſhould produce not only the judgment 
but the writ of poſſeſſion executed; whereas in the 
latter the judgment only is ſufficient. 2 Burr. 666. 
3 Wilſ. 119. Str. 960. 


in whoſe name This action may be brought in the name either of the 
this action may nominal plaintiff or his leſſor, againſt the tenants in poſ- 
de brougnt. ſeſſion, whether he be made a party to the ejectment, or 

ſuffers judgment by default. Aſiin v. Parker, Burr. 667. 


How if by the But if brought in the name of the former, the court 

_ plain- on application will ſtay the proceedings till ſecurity is 
given for the coſts. Pike v. Corbin, Say. 78. Nor can 
plaintiff go for the meſue profits beyond the time of the 
demiſe laid in declaration. 


Defendant may Defendant may be held to bail in this action. Sec 
be held to bail. vol. I, p. 43. . 


Cannot pay The defendant cannot pay money into court in this 
_ into action. Holdfaft v. Morris, 2 Will. 115. 

Parcels muſt be In an action for meſue profits the parcels muſt be men- 
mentioned. tioned, or plaintiff may plead the common bar. 


How if brought If one tenant in common recovers in ejectmient againit 


by tenantin another, he may have treſpaſs for the meſne profits. 
n „ 


Coſts of eject- After judgment by default, the coſts in the ejectment 

ment recover - are recoverable, and uſually declared for, as damages in 

able dy it. the action for meſue profits. 1 D. & E. 547. 3 Will. 
121. 


After verdict, the coſts are taxed and enforced by 
attachment, as ante. 


N But 
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But where defendant became bankrupt after the judg- How if jury has 
ment in ejectment by default, and before the action 7 2 
brought for meſue profits, and having ſuffered judgment gra en a 
by default in the latter action alſo, the jury on the writ bankrupt. 
of enquiry did not include the coſts of the ejectment; 

Court on motion refuſed to ſet aſide inquiſition, ſaying, 
plaintiff might have had another remedy; the coſts 
were a liquidated debt, and he might have proved them 


under the commiſſion. Gulliver v. Drinkwater, 2 D. 
& E. 261. 


Bankruptcy is no bar to an action for me/ue profits; as Bankruptcy no 
it is a demand fora tort. Goodtitle v. North, Doug. 584. _—_ this ace 


This action may be brought pending a writ of error it may be 
in ejectment, and plaintiff may proceed to aſcertain his brought pend- 
damages, and to ſign his judgment; but the court will ing a wit ot 


ſtay execution till the writ of error be determined. 
Harris v. Allen, Cook. 46. 


If in ejectment there is a verdict for plaintiff, and How if defend» 
defendant bring error, and enters into recognizance to ant bring error, 


pay coſts in cafe of nonſuit, &t. purſuant to the ſtatute ug 
of Charles the Second; and he be nonſuited, &c. de- 
fendant in error need not bring a ſcire facies, or debt on 

the recognizance, but may ſue out an elegit, or writ of 

enquiry, to recover the meſne profits ſince the firſt judg- 


ment in ejectment. Short v. Heath, Mich. 13 Geo. 2. 
2 Cromp. 223. 


SECTION V. 


General Obſervations on Proceedings in LyzeAment. 


A. Of amending Proceedings in Ejectment. 

B. Of conſolidating Declarations. 

C. Of bringing a new or ſecond Ejectment, 
and ſtaying Proceedings till Coſts of firſt are paid. 


D. Of Security for Coſts in other Caſes in 
Ejectment. 


E. Of quieting Plaintiff in his Poſſeſſion after 
Judgment and Execution in Ejectment. 
2 A. Of 
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Of amending 


the declarati- 
Ons. 


Of amending 
the poſtea. 


Of amending 
the verdict. 
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_— A. Of amending Procetdings. 


It is a rule in both courts that no declaration in eject- 
ment can be amended before appearance, and that after 
appearance it can only be amended in form, not in mat- 
ter of ſubſtance. Roe dem. Stevenſon v. Doe, Bar, 186. 


But amendments are now carried further than for- 
merly, and that which uſed to be deemed ſubſtance, (as 


the demiſe, &c.) is now held matter of form and 
amendable. 


Thus where the ejectment was to avoid a fine, and 
the demiſe laid before plaintiff had made the entry, in- 
ſtead of after, it was on motion ordered to be amended ; 
and, per Lord Mansfield, the demiſe is mere matter of 
form, it does not exiſt. Hardham v. Pilkington, 4 Burr. 


2447. 


So the term was ordered to be enlarged, after it had 
expired twelve years, though the cauſe was at iſſue, and 
ſpecial jury ſtruck, and the parties gone down to trial, 
before the miſtake was diſcovered. Roe dem. Lee v. 


Ellis, 2 Blac. Rep. 940. See alfo Vicars v. Haydon, 
Cowp. 841. 


So, an amendment was made in the parcels, and in 


the name of plaintiff for the defendant, Williams v. 
Barclay, B. R. 16. 


The poſtea may be amended by the judges notes at 
any time, even after final judgment and writ of error 
brought. Church v. Perkins, 3 D. & E. 749. 


Though it uſed to be held that ſuch amendment could 
not be made after a term had elapſed. Doug. 703. 


When the verdict may be amended by the judges 
notes, ſee vol. I. p. 499. : 


After verdict, if the objection be founded on the 
mere miſtake of the clerk, or a trifling nicety, there is 
no need of any actual amendment, the court will over- 


look 
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look the objection. Small dem. Baker v. Cole, 2 Burr. 
1152. 4 Burr. 2447. | 


B. On conſolidating Declarations. 


On motion in C. B. to conſolidate ſixteen ejeftments 
in one, after ſixteen ſeveral iſſues joined, and though 
it was urged for the plaintiff, that the iſſues were deli- 
vercd and paid for a long time ago, the court held, 
that it was neceffary for the defendants to pay for the 


iſſues to prevent judgment, and ordered the ejectments 
to be conſolidated. 


N. B. Each declaration contained a large number of 
meſſuages, and they were word for word the ſame. 
Had each been for one meſſunge only, the plaintiff might 


have tried them ſeparately, Barnes, 176, Grimftone v. 
Burgers, | 


And this diſtinction (though I think very unſatisfac- 


| tory) ſeems at that time to have been obſerved; for 


where ten declarations on the ſame demiſe were deli- 
vered for ten houſes in Steyning in Suſſex, in the oc- 
cupation of ten perſons ; and on motion to conſolidate 
them, and put them all in one iſſue, upon ſuggeſtion 
that the title was the ſame in all, the-court refuſed it; 
for they ſaid the leſſor might have ſued them at ten 
different times, and it would be obliging him to go on 
againſt all, when perhaps he might be ready in ſome of 
them. only. Stra. 1149, Smith v. Crabb. 


But the courts at this time will not endure ſuch a 
multiplicity of ſuits. 


In the caſe of Doe dem, Pultuey and others v. Freeman 
and others, Trin. 1790., on a rule to ſhew cauſe why 
the proceedings in all the cauſes (which were 37 in 
number brought againſt the ſeveral inhabitants of the 
houſes in Sackville-ſtreet) ſhould not be ſtayed and 
abide the event of a ſpegzal verdict, in Doe dem, Pult- 
ney v. Caven Lord Kenyon ſaid, it was a ſcandalous 
proceeding, they all depended preciſely on the ſame 
title, and ought all to be tried by the ſame record. 
Rule abſolute. See alſo Cecil v. Briggs, 2 D. & E. 639. 


C. Of 
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Same plaintiff 


may bring freſh 


ejectment 


againſt ſame de- 
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C. Of bringing a new or ſecond Ejectment, and 


ſtaying Proceedings till Coſts of firſt are 
paid. | 


It may be remembered that a judgment in ejectment 
is a mere recovery of the poſſeſſion without prejudice to 


the right: it is not final between the parties ſo as to 


protect either the defendant or plaintiff (if he ſucceeds) 
from any further ſuit. 


The fame plaintiff (if he be nonſuited, or have a ver- 
dict againſt him) may bring another ejectment againſt 
the ſame defendant, or if he ſucceeds in the action and 


Fendant, and fo gets poſleſſion, he is ſtil! liable to an ejectment from the 


vice verſa. 


No remedy in' 
equity. 


1 a 
8 ©; E 
% ᷣ ͤ˙— 2 vx 
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defendant in the former action. 


This in one reſpect may be de2med an advantage, 
becauſe the parties are not included by one trial, in 
caſe the real merits (from accident, partiality, want of 
evidence, which might afterwards be ſupplied, or che 
like) happened not to have been fairly tried between 
them; but in another reſpect, much miſchief may re- 
ſult from it. The ſpirit of litigation is thereby kept 
alive, and the ſucceſsful party may be conſtantly haraſſ- 
ed by the attacks of his opponent. 


It has ſometimes indeed been attempted in Chancery, 


after three or four ejectments, by a bill of peace to 


eſtabliſh the prevailing party's title, yet it hath'always 
been denied, for every termor may have an ejectment, 
and every ejectment ſuppoſes a new demiſe, and the 
ces in ejectment are a recompence for the trouble and 
expence to which the poſſeſſor is put. But where the 
ſuit begins in Chancery for relief touching pretended 
incumbrances on the title of lands, and the court has 
ordered the defendant to purſue an ejectment at law, 
there, after one or two ejectments tried, and the right 
ſettled to the ſatisfaction of the court, the court hath 
ordered a perpetual injunction againſt the defendant, 
becauſe there the ſuit is firſt attached in that court, and 
never began at law; and ſuch precedent incumbrances 
appearing to be fraudulent, — inequitable againſt the 
poſſeſſion, it is within the compaſs of the court to relieve 


As 


againf it. 
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As the coſts of the ejectment are deemed the recom- Proceedings 
pence as above ſtated (though in truth but a poor one), . +" gy 
the courts will not ſuffer either the plaintiff to bring a paid. | 
new ejectment, or the defendant to bring the ejectment 
againſt the ſucceſsful plaintiff, until the coſts of the for- 
mer action are paid. 


The remedy to enforce the payment of coſts after har yrs e 
verdict is by attachment; and as one court cannot gone if ſecond 
ſtrictly take cognizance of the rules of another, it uſed aQtion brought 
to be held that a new ejectment brought in B. R. the in another 
former having been in C. B. the court of K. B. could t. 
not ſtay proceedings therein, though the coſts of the 
former action in C. B. were not paid. But this is no 
longer a ſubterfuge. 


The courts now conſider a former ejeckment in ano- But now there 
ther court, as one in the ſame court, and will ſtay pro- is no difference. 
ceedings in a ſecond, till the coits of the former are 
paid. Bar. 133, Holdfaſt dem. Hatterſley v. Fackſen, Dze 
dem. Chadwick v. Law, 2 Blac. 1158. Lord Conynſby's 
Caſe, Str. 548. 


80, though in ſuch former ejectment the leſſor of dre hr 
plaintiff never entered into the conſent rule. Smith v, © 
Barnard:*:r, 2 Blac. 904. 


So, when an ejectment was brought by a fraudulent 
aſſignee of an inſolvent debtor, the former leſſor of 
plaintiff, Dee dem, Chambers v. Law, 2 Blac, 1180. 


So, proceeding ſtayed in error and a-ſecond eject- 
ment, plaintiff not being able to ſhew that the writ of 
error was brought with any other view than to delay 
payment of coſts. Str. 554, Grumble v. Bodilly. 


But where the leſſor of plaintiff has been taken in Not where 
cuſtody upon an attachment' for coſts, which 1s in the 3 
nature of a ca. /a. there is no reaſon to grant the rule to tachment for 
{tay proceedings in another action brought by the ſame the coſts. 


leflor on the ſame. demiſe. Benn dem. Mortimer v. Denn, 
Bar. 180. | 


But where before trial, a miſtake is diſcovered, ſo How where ac- 


as to render it neceſſary to ſerve a new ejeftment, tion is aban- 
" 1 * che doned for a miſ.. 
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take therein, 
and a new one 
brought, 


the court will not ſtay proceedings till coſts of firſt 
are paid, unleſs the party has been vexatious, or great 
expence incurred; but if the leflor of plaintiff be not 

known, court will order notice to be given where they 
may be found. Shert v. King, Str. 681. Thruftcut and 
Troubleſome, Str. 1099. Brittain v. Grenville, Ib. 1121, 
So, if he abandons his ſuit in one court and brings a 
new action in another. Selby v. Alſton, 1 D. & E. 491. 


Proceedings in a ſecond ejectment were ftayed : 


the ſpecial verdict in the former was determined. Str. 
r10s. 


Whatdefendant When the plaintiff ſucceeds in an ejectment, the de- 


muſt do before fendant cannot bring in a new ejectment againſt him, 
he can bring his | 


Cement until he has given up poſſeſſion to the plaintiff, or the 


2gainſtplaintiff, tenants in poſſeſſion have attorned to him. Fenwigk 


v. Grofvenor, Salk. 258. 

And I conceive, (upon the principle of the above 
caſes,) until he alſo has paid the coſts of the former 
ejectment. See Running, Eject. 420. (Edit. 1795.) 


When plaintiff The court will not give plaintiff leave to diſcontinue 


may diſeontinue after a ſpecial verdict has been had, in order to adduce 


— freſh proof in contradiction to the verdict. Roe dem, 
; Fray v. Fray, 2 Blac. 815. 


D. D, Of Security for Coſts in other Caſes ip 
Ejectment. 


Three inſtances There are only three inſtances in which the court 


only where will interfere on behalf of the defendant, to oblige 
court orders ſe- 


plaintiff to give ſecurity for coſts. The firſt is when an 
curity for colts. infant ſues, then he court will oblige the prochein 
ami, or guardian or attorney, to give ſuch ſecurity. 

2dly, Where the plaintiff reſides abroad: even reſiding 

in Ireland held ſufficient. 2 Burr. 1177. And 3dly, 

where there has been a former ejectment, as treated of 

ante, C. the court there ſtaying proceedings till coſts 


are Paid. Selby v. Aften, 1 D. & E. 491. 2D. & E. 
511. | 


C. Of 
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E. Of quieting Plaintiff and relieving him when 
his Poſſeſhon is diſturbed after Execution 
executed. 


The writ of execution in ejectment is only return— 
able at the inſtance and election of the plaintiif, for the 
court will not direct the writ to be returned at the in- 
ſtance of the defendant; which ſeems to be leſt to the 
choice of the plaintiſf, that he may take what is moſt for 
his advantage, in order to have the full benefit of his 
judgment: and the way to that is, to ſuffer him to re- 
new the execution at his pleaſure, till a new execution 
be had; but he cannot renew execution, after he has 
once procured the writ of poſſeſſion to be returned and 
filed ; becauſe it then appears on record, that the plaintiff 
hath had the benefit of his ſuit, and then to award a 
new execution would be a&um agerz, and conſequently 
ſuperfluous ; and therefore the court will never oblige 
the ſheriff to make a return, but at the plaintiff's deſire. 
Roll. Abr. 386. 2 Keb. 245. Roll. Rep. 353. Ld. Raym. 
252. 346. 482. 718. 725, 1072. Carth. 496. Salk. 26a. 
pl. 1. 5 Mod. 443. 


If the writ is once returned, though not filed, it 
ſeems, no new habere facias thall iſſue, becauſe when 
the return is made it becomes a record, which the court 
then is entitled to. 2 Brown. 216. 


When the writ is not returned, in order for a new 
writ, there muſt be a ſuggeſtion, that vicecomes non miſit 
bree; but this new writ cannot iſſue, till the return of 
the firſt writ is out; becauſe till that return is paſt, nen 
conflat to the court, but that the ſheriff may do his duty, 
and the plaintiff thereby have the full benefit of his 
judgment, and fo no new writ is neceſſary. Palm. 289. 


The writ is not executed, nor the execution com- 
plete, till the ſheriff and his officers are gone, and the 
plaintiff left in quiet poſſeſſion. If the officer is diſ- 
turbed in the execution of the writ, on affidavit thereof, 
the court will 2 an attachment againſt the party, 
whether the defendant or a ſtranger, becauſe the vrit 
15 the proceſs of the court, and the diſturbance is a 

contempt 
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contempt of its authority. 6 Mod. 27, Kinſdale v. 
Mann. 88 

But after poſſeſſion once given, and a diſturbance 
thereof, the law makes a difference where the plaintiff 
is turned out by the defendant himſelf, and where by 2 
ſtranger: If by the defendant and the writ not returned, 
the plaintiff may have a new habere facias or an attach- 
ment, becauſe the defendant himſelf ſhall never keep 
that poſſeſſion, which the plaintiff is entitled to, and 
has recovered by due courſe of law; but if he is turned 
out by a ſtranger after execution executed, the plaintiff 
is put to his new action upon an indictment of forcible 
entry, where the force will be puniſhed, becauſe the 
title was never tried between the plaintiff and a ſtranger; 
and the ſtranger may claim the land by title paramount 
the plaintiff, or he may come in under him, and then 
the recovery and execution in the former action ought 
not to hinder the ſtranger from keeping that poſſeſſion 
which he may have a right to; and if the law were 
otherwiſe, a plaintiff, by virtue of an habere facias, might 
turn out his own tenant, who came in after execution 
executed; whereas the poſſeſſion was given him againſt 
the defendant only, and not apainſt others not party to 
the ſuit. Ratcliffe v. Tate, Keb. 479. 1 Salk. 321, 
Perkins v. Woolafton. | 


In the caſe of Fortune and Johnſen, on motion for an 
attachment againſt Johnſon, for ejecting the plaintiff, 
who had been put into poſſeſſion by an habere factas, the 
court made no rule, becauſe it appeared that Johnſon 
claimed under an elder judgment, and it was title againſt 
title, and therefore left them to take their courſe at 
law. Style, 318. | 


The plaintiff had judgment, but, by agreement after- 
wards, the defendant was to hold for the reſidue of his 
term, and accordingly held for ſome time; then the 
plaintiff took out an habere facias, and executed it: 
upon which the defendant moved for reſtitution on the 
agreement, which the court refuſed, and left him to 


his action on the agreement, for the judgment was 


ruled abſolutely. But if the judgment had been with a 


ceſſet executio till ſuch a time, then if the plaintiff takes 


out execution within the time, the defendant ſhalt have 
. 5 | reſtitution, 


plaint, or information in the inferior courts as well as 
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reſtitution, becauſe the judgment was entered with the 
limitation. Style, 408. Law of Eject. 113, Ward v. 
Markham. 


But quære, how does this appear to the court, ſince 
it ſeems a ceſſet executio is never entered on the roll? 
The difference ſeems to be between a judgment by 
confeſſion, and on verdif, where the former is given 
with a cefet executio ; and there, if the execution is taken 
out contrary to the agreement, the court will ſet it 
aide, and puniſh the attorney: but where judgment is 
given on verdic, the verdict is the foot and ground of 
the judgment, and the court will not take notice of 
agreements between the parties, but leave them to their 
remedy. 1 Sid. 379. 


| This uſed to be the diſtinction, but the courts will 


now relieve in a ſummary way, upon ſuch agreements. 
Sce ante, ch. 14. Tec. 2 and 3. 


II. Of Penal Aſtions. 
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By ſtat. 21 Jac. 1. c. 4. it is enacted, that all offences in what courts 
hereafter to be committed againſt any penal ſtatute do de brought. 
for which any common informer or promoter may law- Stat. 21 Jac. r. 


fully ground any popular action, bill, plaint, ſuit, or 
information before juſtices of aſſize, of nfs prius, of 
gaol delivery, of oyer and terminer, or juſtices of the 
ee. ſhall be commenced, ſued, and proſecuted, &c. 


fore them, and not at the courts at Weſtminſter ; and or the afdavi- 
by the ſame ſtatute an affidavit muſt be filed, that the required by that 
offence was committed in the county where the action ſtatute. 


is brought, and within a year before the bringing of it. 


Upon this ſtatute objections have been made in one 
or two late caſes, to the action being brought in the 
Tuperior courts, and alſo to the want of ſuch affidavit. 
But it is now determined that the above ſtatute only 
extends to ſuch caſes, where, before that time, the 
penalty might have been recovered in the inferior as 
well as the ſuperior courts, by action, bill, plaint, ſuit, 
or information. So that, wherever by any act then in 
force, the informer might have ſued by action, bill, 


Conſtruction of 
the above ſta- 
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in the courts at Weſtminſter, he is confined to ſue in 
the former; but as that ſtatute gives no new juriſdiction 
to the inferior courts, the party may ſtill ſue in the 
: courts at Weſtminſter for all thoſe penalties which 
could not, before the paſſing of that ſtatute, have been 


recovered in the inferior ones. Shipman, v. Herbert, 
4 D. & E. 116. | 


When an offence is created by ſtatute under a penalty, 
the penalty may be ſucd for in the ſuperior courts at 
Weſtminſter, unleſs ouſted of its juriſdiction by ex- 
prefs words or by neceſſary implication. Cytes v. Knight, 
3 D. & E. 444. 


So, as to the affidavit ordered by the ſame ſtatute, it 
only applies to caſes where the party ſues before the 
juſtices, &c. according to that ſtatute. There is no oc- 
caſion for it in an action in the courts above; notwith- 
ſtanding the caſe of White v. Bont, 2 D. and L. 274. 
which has ſince been held not law, in Leigh v. Kent, 
3 D. & E. 364. 


When penal ze- By 31 Eliz. c. 3. actions on penal ſtatutes muſt be 

tions to be brought within a year from the time of committing the 

brought. : . . . 
offence ; but this does not extend to an action given by 
ſtatute to the party grieved, 


Proceedings In what caſes the defendant may be held to bail in 

_ penal or popular actions, ſee vol, I. ch. 2. A. 5. and 
alſo of the afhdavit ta hold to bail on the lottery act, 
„C de | 


The proceedings in penal or popular actions from 
the declaration to judgment, are the ſame as in common 
caſes, for which ſee under the different heads. 


Of the plea of If not guilty is pleaded to an action of debt on a 
not guilty. penal ſtatute, it is not ſuch a nullity as warrants judg- 
ment to be ſigned for want of a plea ; indeed it is doubt- 


ful whether it is not a good plea. Coppin v. Carter, 
1 D. '& E. 462. 


Of pleading The defendant in a penal action cannot plead double; 
double. the ſtatute 4 Ann. c. 16. peremptorily forbidding it. 
Heyrick v. Faſter, 4 D. & E. 701. 11 


* bs 
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If there is reaſon to think that the action on a penal 
ſtatute is carried on merely for the iſſue money, it will 
be ordered to be paid into court to abide the event. 


In penal actions no coſts are allowed; but if the Of coſts. 
action. be brought by the party grieved he is entitled to 
colts; wherever therefore a ſtatute gives accumulative 


damages to the party grieved, it is not a penal action. 
Woodgate v. Knatchbull, 2 D. & E. 1 54. 


If che jury ſind a verdict for plaintiff with one penalty 
generally, and plaintiff apply it to one count, he cannot 
afterwards apply it to another, though the former is 
bad in law, and though the evidence wouid have war- 
ranted the verdict on any other. Hallau v. Bennet, 


3 D. & E. 448. 


The courts never grant a new trial in penal actions. New trlal, 
except upon the ground of miſdirection of the judge, 
Is ilſon v. Raſtal, 4 D. & E. 753.5 in which caſe they 
will. Calcraft v. Gibbs, 5 D. & E. 19. 


In amendments at common lav there is no diſtinctlon Amending pro- 
between penal and civil actions. So that whilſt the beding. 
proccedings are in paper, the courts will allow the one 
as well as the other. But as it is a diſcretionary power 
in thegcourt, they will exerciſe it with proper caution. 

If therefore upon ſuch an application it appears that a 
great length of time has elapſed, (as four years fince 
the action brought,) ſo that if a new action were com- 
menced, defendant might plead the ſtatute of limita- 
tions, the court will not permit plaintiff to amend. 


v. Papplewell, 2 D. & E. 707. Steel v. Sowerby, 
6 D. &. E. 171. | 


No perſon can be proſecuted twice for the ſame of- of giendly 
fence. It uſed formerly therefore to be a common proſecutions. 
praQtice, when any one had offended againſt a ſtatute 
and was apprehenſive of an action, for him to procure 
ſome friend to commence a ſuit againſt him, in order 
to foreſtall others, and then to ſuffer judgment ſecretly 
and plead ſuch judgment recovered; but to prevent this 
- practice and fraud upon the king, who was thereby 
often deprived of his moiety of the penalty, the ſlate 
4 Hen. 7. c. 20. enacts, that no recovery otherwiſe 


than 
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than by verdict, obtained by colluſion, in an action po- 
pular, ſhall be a bar to any other action proſecuted 
bond fide ; ſo that a judgment or verdict muſt be ob- 
tained to render ſuch amicable ſuit effectual. 


When a defendant is conſcious of being guilty of 
the offence for which the aCtion 1s brought againſt him, 


it is often the moſt prudent way to compound upon the 
beſt terms he can. 


Of compounding Penal Actions. 


Ofcompoune> In common actions the parties may compromiſe upon 
ſuch terms as they think fit; but in penal and qui tam 
actions they can only compound by leave of the court. 


Stat. 12Eliz. For by ſtat, 18 Eliz. c. 5. ſ. 3. no informer ſhall 
| compound or agree with perſons that ſhall offend 
againſt any penal ſtatute for an offence committed, but 

Kh anſwer made in court unto the information or 

ſuit z nor after anſwer but by order of the court, on 

pain upon conviction of ſtanding on the pillory, being 


diſabled to ſue on any popular ſtatute, and forfeit- 
ing 10l. 


Exception 


oY By ſec. 6. The act is not to reſtrain any certain per- 
rein. 


ſon, body politic or corporate to whom or to whoſe uſe 
any forfeiture, penalty, or ſuit is or ſhall be ſpecially 
limited or granted by virtue of any ſtatute, and not ge- 
nerally to any perſon that will ſue. 


io hom it ex- So that the ſtatute only extends to ſuits by common 
tends, informers, not to thoſe by a party grieved. 2 Haw. 279, 


Diſcretionary It is in the diſcretion of the court to give leave to 
power in the compound, which they will exerciſe according to the 
co nature and exigency of the caſe. 


How exerciſed, It was refuſed in an action for making and ſellin 


gold rings of leſs fineneſs than ſtatute direct. Howell 
v. Morris, 1 Will. 79. 5 


When leave Granted upon the ſtatute of gaming, on affidavit that 
granted. plaintiff was a bankrupt, and that the aſſignees were ſa- 
tisſied with reſpeQ to defendant. 1 Will. 130. 


So, 


Pt. II.] FENAL ACTIONS. 


So, on an affidavit of defendant's poverty. Bradjhaw 
v. Mottram, Str. 167. 


But where the ſum agreed to be paid is ſo ſmall as to When not. 


appear manifeſtly collufive, court will refuſe. Weed v. 
Calin, Blac. 1157. 


And this mction may be made and leave granted Granted after 
after verdict, Mayhan v. Walker, 5 D. & E. 98.; or verdict, 


when defendant is in execution. Str. 167. 


If a defendant in a penal action obtain a rule with Effet of rule to 


plaintiff's conſent te ſtay proceedings on paying a ſum 
agreed upon between him and plaintiff, it is an abſo- 
lute undertaking to pay that ſum, (not optional to pay 
or to procced in the action,) and for the non-payment 
of it, the court will grant an attachment. King qui tam 
v. Clift;n, 5 D. & E. 257. 


when obtained. 


In all cafes of compounding, it muſt be with conſent e. be by 


of both parties. 


It is done by motion in court, grounded upon an How to pro- 
aſſidavit of one of the parties, that an action is brought Ceed. 


upon ſuch an act, that declaration contains penalties to 
ſuch an amount, that ſince defendant has pleaded 1 
debet, and that plaintiff and defendant have agreed to 
compound the ſame for ten pounds, and that no more 18 
given or taken, nor 1s it compounded in any other way 
than by lcave of the court. | 


Counſel muſt move it, and another brief muſt be 
given to another counſel to conſent. 'The king's halt 
of the penalty muſt be paid into the hands of the 
maſter of the Crown- office, before the rule is drawn 


up. 


In C. B. the king's ſhare muſt be paid to prothono- 
tary, and his receipt obtained before the motion to com- 
pound is made, Burr, 1929. Blac. 1157. 


Draw up rule with clerk of rules in K. B. and ſe- 


2 in C. B. and ſerve copy on the attorney of the 
other ſid | 


e 
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11. Of Replevin. 
SEC. 1. Of the Nature of the Action, and by 


whom, and in what Courts 10 be brought. 


SEC. 2. Of the Proceedings therein when the 
Dijtreſs is not for Rent. 


SEC. 3. Of the Praceedings when the Diſtreſs is 
for Rent. 


SEC. 4. Of the Remedy in both Caſes when the 
Pledges are inſufficient. 


SEC. 5. Of the Non Pros, Nonſuit, Verdict, and 
Judgment, in both Cafes. 


Sec. 1. Of the Nature of the Action of Replevin, 
and by whom, and in what Court to be brought. 


Replerin what. Replevin is a remedy grounded upon a diſtreſs ; for 


goods are only repleviſable when they have been taken 
by way of diſtreſs. 


It is a re-deliverance of the goods or cattle diſtrained 

to the firſt poſſeſſor, on ſecurity given by him to try the 
right, and again to return the things diſtrained, if 
judgment be eventually given againſt him. Co. Litt. 145. 


| The old common law way of proceeding was by 
Of the eommon . . . . 
law proceed. Writ of replevin; but as much delay and inconvenience | 
ings altered by was occaſioned. thereby, the ſtatute of Marlbridge, 
ſtatute. 52 Hen. 3. empowers the ſheriff of the county imme- 
diately, upon complaint made to him, to replevy the 
goods without any ſuch writ. 


Modern prag- The uſual practice therefore now is, to proceed by 

tice, plaint in the county court; and it is not neceſſary for 

the plaintiff to ſtay till the county court is held, before 

he makes plaint, provided it be afterwards entered 

therez and upon plaint made to the ſheriff of goods or 

cattle diſtrained, bG by parol or precept may, x 
i 
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bailiff, replevy them. 2 Inſt. 139., and this, though 
they be above the value of 409. : 
'« For the more ſpeedy delivery of cattle diſtrained, Of ſtatute 1 P. 
« the ſheriff (by ſtatute 1 & 2 P. & M. c. 12.) muſt & M. 
« appoint four deputies at leaſt in his bailiwick, dwel- 
« ling not above twelve miles one from the other, to 
« make replevins, who have authority in his name fo 
46 to do.” | 


The action of replevin is of two ſorts; 1. in the Two forts of 
detinet ; 2. in the detinuit ; and may be brought in any avon. 
caſe where a man has his goods and cattle taken from 


him by another, by way of diſtreſs. 


Where the party has had his goods re- delivered to in the detinet 
lim by the ſheriff upon a 4vr:t of replevin, or upon a and detinuit. 
#/aint levied before him, the action is in the detinuit ; 
wwherefore he detained the goods, & e. but where the 
ſheritf has not made ſuch replevin, but the diſtrainer 
ſtill keeps poſſeſhon, the action is in the detinet ; wwhere- 
fore he detains the gozds, &c. However, of late years, f 
no action has been brought in the detinet, though there y 
is much curious learning in the old books concerning it. 


The advantage the plaintiff has in bringing an action | | 
of replevin in the d-tinet, inſtead of an action of treſpaſs I 
de bonis aſportatis, is, that he can oblige the defendant 4 
to re-deliver the goods to him immediately, in caſe | 
upon making his avowry they appear to be repleviſable; 
but as he may more ſpeedily have them delivered im- 
mediately after they are diſtrained, by application to the 
ſheriff, the action in the detinet has fallen into diſuſe, Th. former 
and is never brought, unleſs the diſtrainor has eſloincd fallen into diſ- 
the goods, ſo that the ſheriff cannot get at them to make uſc. 
replevin; and then it may be brought in the detinet : Why. 
whereupon, after avowry made, the plaintiff may pray 
that the defendant gage deliverance z or he may, upon 
the return of elongavit to the pluries writ of replevin, 
have a writ to the ſheriff, commanding him to take other 
beaſts, &c. of the defendants in 4vithernam ; but then, 
if the defendant, before the return of the withernam, 
appears to the writ of replevin, and offers to plead non 
cepit, it ſhall ſtay. the withernam; for the defendant 
ſhall not be concluded by the return of the elongavit, 

Vol. II. R becauſe 
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becauſe the ſheriff can make no other return, where he 
cannot find the thing to be replevied. 


Of the wither- 


ny The word withernam is a term which ſignifies a 


ſecond or reciprocal diſtreſs, in lieu of the firſt, which 
was eſloined. The writ of capias in withernam, is a 
writ therefore to the ſheriff, commanding him to take 
other goods, &c. of the diſtrainors, in lieu of the diſ- 
treſs formerly taken and eſloined or withheld from the 
owner. So that here is now diſtreſs againſt diſtreſs, the 
one being taken to anſwer the other by way of repriſal, 
and as a puniſhment for the illegal behaviour of the 
original diſtrainor. For which reaſon, goods taken in 
withernam cannot be replevied till the original diſtreſs is 
forthcoming. Ld. Raym. 475. 


How if proper= If the perſon taking the goods claims property in 

ty is claimed in them before the ſheriff, lie cannot make replevin of 

the goods. them: but then the plaintiff may ſue out a writ de pro- 

Of the writ de Prietate probanda, upon which the ſheriff muſt have an 

proprietate inqueſt of office ; and if, upon ſuch inquiſition, the pro- 

—— perty is found in the plaintiff, the ſheriff ſhall make re- 
plevin; otherwiſe not. But though the property is not 
found in the plaintiff, he is not concluded, for he may 
ſtill have his action of replevin in the detinet, or of 
treſpaſs. But if in an action of replevin the defendant 
plead property, and it be found for him, the plaintiff is 
thereby concluded. | 


Who may bring Therefore, he that brings replevin muſt have an ab- 
replevin. ſolute, or at leaſt a ſpecial, property in the thing dif- 
trained; ſo that ſeveral men cannot join in a replevin, 


unleſs they be joint-tenants, or tenants in common. 
Co. Lit. 145. 


Executors. Executors may have a replevin of a taking in vita 


teflatoris; for this affirms the property to remain. Bro. 
Rep. 59. Sid. 82. | 


Feme ſole, So if the cattle or goods of a feme ſole be taken, and 
, ſhe afterwards intermarry, the huſband alone may have 

replevin ; but if ws join, and there be a verdict for 

them, judgment will not be arreſted, becauſe the court 

will preſume them jointly intereſted (as they may, if a 

diſtreſs be taken of goods, of which a man and a woman 

were 


Pt. III. Sec. 1.) R EPL EVIN. 


were joint-tenants, and afterwards intermarry): the 


avowry — the property to be in the manner it is 
laid. Bull. Ni. Pri. 53. 


When an act of parliament orders a diſtreſs and ſale No replevin for 
of goods, this is in nature of an execution, and replevin —— under 3 
does not lie. tute. 
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The uſual place and method of commencing an action here and how 
of replevin is in the county court by plaint (this being to be brought. 


the moſt expeditious mode of getting back the goods 
diſtrained as above-mentioned. 


But it may be brought either in the K, B. or C. B. 
by writ returnable therein. So, by ſpecial cuſtom in an 
hundred court, or other court of record that may hold 
plea thereof. Sal. 580, 2 Inſt. 139. 3 Mod, 56. 


Or in the county court by wrir, which was formerly 
the only way the ſheriff could replevy, till the ſtatute of 
Marlbridge gave the plaint. Ld. Raym. 219. 


But though the ſheriff may grant replevins by plaint, How if freehold 
and proceed thereon in the county court, yet if any gn * 
thing touching the 1 come in queſtion, or ancient“ 
demeſne be pleaded, the ſheriff can proceed no further; 
nor can any ſuch proceedings be carried on in the hun- 
dred court, court baron, or any other court claiming a 
juriſdiction herein by preſcription. 4 Hen. 6. 30. 

2 Hen. 7. 6. Co. Lit. 145. 


So when the king is party, or the taking is in right of or the king is 


the crown, the ſheriff is to ſurceaſe. Bro. Rep. pl. 3. Party. 
Brown, 33. | 


Although the proceeding by writ in the county court Oftheproceed- 
1s very unuſual, yet it may not be improper to give a ings by writ in 
brief account of it. county court, 


If the replevin is by writ there, the writ iſſues out of 
Chancery, and is in the nature of a juficies. 2 Inſt. 240. 


And if the ſheriff does not return it, or does nothing 
upon it, the plaintiff may have an alias, in which is 
inſerteq uſually this clauſe, that he make replevin, vel 

R 2 3 cauſam 
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cauſam nobis | lars. F. N. B. 68. e. And after that a 


Pluries. 


If the ſheriff makes replevin, he need not return the 


writ; but if he does not, he ought to return the cauſe, 


2 H. 7. 5. b. 


And if he does not, an attachment lies againſt him to 
the coroners, commanding them to attach the ſheriff for 
his contempt, and in the interim make replevin. Reg. 81, 


To any of theſe writs, the ſheriff cannot return a 
mandavi ballivo, &c. For by Weſtm. 1. 17. the ſheriff 


ought l 17" to enter the franchiſe, and make de- 


liverance, F. N. B. 58. f. 


If he does not replevy, and makes any other return, 
the plaintiff ſhall have a capias in withernam; and after 
. an alias, and a pluries capias in withernam, 


Replevin being a remedy grounded upon a diſtreſs, the proceed- 
ings therein differ according to the nature of the diſtreſs. By 
particular ad of parliament, various regulations are made, 


reſpeaing diſtreſſes for rent and the ation of replevin thereon, 


. which do not apply to other 22 In the conſideration there- 


fore of this ſubjeR, it will be rendered more clear and intelligible, 
by ſhewing, I., the proceedings in replevin, when the di Aer ts 
not for rent; and 2dly, when the di wm is for rent. 


SEcTION II. 


Of the Proceedings in Replevin when the Diſtreſ. 
is not for Rent. 


A. How and when to make Replevin, and of 
the Pledges. 


. How if Cattle be eloigned, and cannot be 
replevied, and of the Power of Sheriff in mak- 
ing Replevin. 


C. Of removing the Bt ; and herein of the 
D, Of 


Ke. fa. lo. 
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D. Of the ſubſequent Proceedings, and com- 
pelling the adverſe Party to proceed.  _ 

E. Of the Writs of ſecond Deliverance and 
Withernam. | 


F. Of the Declaration and Pleadings in the 
Court above. 


A. How and when to make Replevin, and of 
the Pledges. 
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A. 


At common law, in all caſes, a diſtreſs when made of the nature 
was holden merely as a pledge; it could nat be ſold nor of a diſtreſs at 


diſpoſed of. So it is now, except where the diſtreſs is 
for rent. (See next ſect. 3.) Whenever the perſon 
whoſe goods are taken as a diſtreſs, wiſhes to have them 
immediately again, i. c. to replevy them, ( replegiare to 
get the pledge back again,) he may, upon application to 


common law. 


rhe ſheriff, have them reſtored. But he muſt firſt give what to be 
ſecurity that he will preſecrte his ſuit, (i. e. his action of done on mak- 


alſo that he will redchver the cattle or goods diſtrained, 
if judgment be againſt him. 


Theſe pledges for proſecution cf the ſuit, and for the 
return (pro retorno habendo ), are ordered to be taken by 
ſtat. Weſtm. 2. c. 2. which enacts, „ That ſheriffs or 
e bailiffs from thenceforth ſhall not only receive of the 
© plaintiff, pledges for the purſuing of the ſuit, before 
„they make deliverance of the diitreſs, but alſo for the 
return of the beaſts, if return be awarded; and if any 
« take pledges otherwiſe, he ſhall anſwer for the price 
# of the beaſts; and the lord that diſtrains ſhall have 
« his recovery by writ, that he ſhall reſtore to him fo 
many beaſts or cattle; and if the bailiff be not able 
&« to reſtore, his ſuperior ſhall reſtore.“ 


= 


_—_— in order to try the legality of the diſtreſs,) and ing replevin, 
l 


Of the pledges 


ordered by 


ſtatute W eſt- 
minſter 2. 


Upon plaint being made and pledges found, (as above Haw the ſheriff 


 mentioned,) which is done at the ſheriff's office, the makes reple- 


ſheriff or one of his deputies, by the ſtat. 1 & 2 P. vin. 


& M. (ſee ante, ſect. 1.) is to make replevin of the 
goods or cattle diſtrained, which is done by granting a 
warrant to the following effect : 


«© Bucks, 
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Of the warrant 
for that pur- 


pole. 


cc 
de 
60 


cc 


Of the time of 
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“ Bucks, to wit. A. B. aq. ſheriff of the county afore- 
ſaid : To the bailiff of the hundred of Deſborough, in 
the ſaid county; and alfo to JohnThomas, and William 
Jones, my bailiffs, and to every of them, greeting. 
For as much as C. D. hath found me ſufficient ſe- 
curity as well to proſecute a ſyit againſt E. F. and 
G. H. for taking and unjuſtly detaining of his cattle, 
goods, and chattels, to wit, one mare and four colts, 
which the ſaid E. F. and G. H. have taken and un- 


“ juſtly detaingd, as is alleged; as alſo for return 


thereof, if a return thereof ſhould be adjudged : there- 
fore I command you, and every of you, jointly and 
ſeverally, that on the behalf of our lord the king, you 
replevy, and cauſe to be delivered to the aforeſaid 
C. D. his cattle, goods, and chattels aforeſaid ; and 
that the aforeſaid E, F. and G. H. give, or cauſe ta 
be given, ſuthcient pledges, ſo that they may be and 
appear at the next county court to be holden at 
Ayleſbury, in and for the county of Bucks aforeſaid, 
to anſwer the aforeſaid C. D. in a plea of taking, and 
unjuſtly detaining of his cattle, goods, and chattels 
aforeſaid ; and in what manner you ſhall execute this 
precept certify to me at the ſaid next county court, to 
be held at the time and place aforeſaid, under the 
peril incumbent. Given under the ſeal of my oflice 
this day in the thirty-ſixth year of 
the reign of our ſovereign lord George the Third, 
king of Great Britain, &c. and in the year of our 
Lord 1795.” | arp Ons | 
. | By John Dixon, 
One of the replevinors appointed by 

the ſaid ſheriff for the ſaid county 

of Bucks. | | 


There is no particular time when the replevin muſt 


making reple- he made, as the diſtreſs cannot be diſpoſed of, but muſt 


8 


B. 


it rattle, &c. 


eloigned, now 


only be kept as a pledge, 


B. How if the Cattle or Goods are eloined and 
cannot be repleyied, and of the Power of the 


Sheriff in making Replevin. 
If the bailiff return to the ſheriff that he cannot have 


view of the cattle, &c. diſtrained to deliver them, the 


ſheriff, 


+ $I... w „„ , ” ay // AS nr rn A IF... 
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ſheriff, by inqueſt of office, ought to inquire into the 
truth thereof; and if it be found by a jury, that the cattle 
are elcigned, the ſheriff, in his county court, may award 
a coil hernam to take defendant's cattle, And if he will 
not award a withernam, then the plaintiff may have a 
writ out of Chancery, directed to the ſheriff, rehearſing 
the whole matter, and commanding him to award a 
withernam ; and if the ſheriff then neglects, the plaintiff 
may have an alias and pluries, and after that an attach- 
ment againſt the ſherilt, F. N. E. 158. 


But if the replevin be in a ſuperior court by writ, and 
the ſheriff returns an elorgata, then the plaintiff muſt 
ſue a copins in auithernam out of the ſuperior court and 
pyrſug ſuch writ there. It has been ſaid before, that 
a capias in auitbernam is a term which ſignifies a reci- 
procal diſtreſs, in lieu of the firſt which is eloigned; 
and is a command to the ſheriff, to take other goods of 
the diſtrainor in lieu of the diſtreſs by him taken and 
eloigned, or withheld from the owner, So that there 
is then diſtreſs againſt diſtreſs; one being taken to 
anſwer the other, by way of repriſal, and as a puniſh- 
ment for the illegal behaviour of the original diſtrainor : 
for which reaſon goods taken in wwitherram cannot be 
replevied till the original diſtreſs is forthcoming. 


If a ſheriff, in making replevin, be ſhewn.a ſtranger's Sheriff not to 
cattle or goods, and he takes them, treſpaſs lies againſt take ſtrange!*s 
him, for otherwiſe there would be no remedy ; for be- _ 2 
ing a ſtranger, he cannot have a writ de proprietate pro— — oyg 
banda, And were he not entitled to this remedy, it , 
would be in the power of the ſheriff to ſtrip a man's 
houſe of his goods. 1 Roll. Abr. 55 2. Com. Rep. 596. 

But Kelway ſeems to hold, that the action lies more 
properly againſt the perſon who ſhews the goods. Kelw. 


119. 


If the ſheriff comes to make replevin of beaſts im- Of the power 
pounded in another man's ſoil, and the place be incloſed, of ſheriff in 
but has a gate open to the incloſure, he cannot break cab g _ 
the incloſure and enter, where he may enter by the 
open gate. But if the owner hinders him, ſo that he 
cannot go by the open gate for fear of death, he may 
break the incloſure, and enter there. 20 Hen. 6. 28. 

2 Kol. Abr.32397 + - ©: | | 
In 
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C. 


Who may re- 
move the 
plaint, &c. 


How to remove 


it. 
By pone. 


By recordari. 


By certiorari, 
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In all caſes of miſbehaviour by the ſheriſf, or other 
officers, in relation to replevins, they are ſubject to the 


king's ſuperior courts, and puniſhable by attachment for 
ſuch miſbehaviour, | 


* 


C. Of Removing the Suit from the County 
Court; and herein of the Re. fa. lo. | 


The replevin remains before the ſheriff, &c. though 
the goods and chattels, &c. diſtrained are above the va- 
lue of 40s. for the replevin, alias, and pluries, are all vi- 
contiel writs, 2 H. 7. 5. b. and the ſuit may be deter- 
mined in ſuch inferior court; but the ſuit may be re- 
moved by either of the parties into the courts of B. R. 
or C. B. to be there determined; and that without any 
cauſe ſhewn. 


The method to be purſued in moving it, depends en- 
tirely on the manner in which the ſuit was commenced 
below. 

For if replevin be in the county court by vrit, it muſt 
be removed into B. R. or C. B. by pone. F. N. B. 69. m. 


If in the county court by plaint, it is removed by writ 
of recordari facias loquelam [commonly called a refalo, for 
the ſake of brevity?. F. N. B. 71. a. 


If replevin is in a court of record, that may hold'plea 
in replevin, it muſt be removed by writ of certiorari, 
and can be removed in no other manner. 3 Mod. 56. 
Per King, Ch. J. Hil. 3 Geo. 1. For a refalo does 
not go to a court of record, becauſe there the ſuit is al- 
ready recorded. 


And if the plaint is in the court of another lord, it 
may be removed into B. R. or C. B. by recordari to the 
ſheriff, commanding him quod accedas ad curiam & in 
Plena curia PP recordari facias, & c. F. N. B. 70. b. 


But it is ſaid, that a replevin ſhall not be removed 
out of a court, which is not the king's court, without 
cauſe, neither by the plaintiff, nor by the defendant, 


Reg. 
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Reg. 85. b. 2 Inſt. 339. for the prejudice that may 
come thereby to the lord. 
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All the above writs, to remove the ſuit from the in- Of cheuaturoat 
ferior courts into B. R. or C. B. are in their nature ori- he above with 
ginal writs, and iſſue out of Chancery. But as the ſuit is 
moſt uſually commenced in the county court by plaint, 
and ſeldom or ever at this day by wr:?, I ſhall only ſhew 
the method of removing it when by plaint. 


In order to remove it, the party makes out a precipe 


to the curſtor of the proper county, in the following 
form : 


. 


Bucks, to wit, Refalo for [either the plaintiff or defendant, Of the proceed- 
naming him], of a plaint Letween C. D. VE. F. & G. H. for ings by re falo. 
taking and unjuſtly detaining the cattle, goods, and chattels of the 
ſuid C. 
Returnable from Eaſter in 


fifteen days . 


Upon delivery of this precipe to the curſitor, he makes 
out the writ, which muſt be carried to the under-ſheriff 
of the county, who returns it of courſe. | 


[For the form of the writ of refalo, and the return, (Appendix T.] 
ſee Appendix 'T.] 


If the ſheriff returns the recordar:, tarde, the party Pg 
ſhall have an alias, &c. F. N. B. 70. b. 


By the recordari nothing is removed but the plaint, 
even though the iſſue ſhould be joined below. F. N. B. 
71, a. Gill. Replev. 113, 


2 


And the plaint may be removed, though the plaintiff 
has diſcontinued there. Mid. ; | 


The plaint, when removed into B. R., is filed with the 
L of the county; as it is alſo when removed into 


But upon removal of any other actions, except r 


vin, into C. B. the writ and proceedings are filed with 
the prothonotary, there. : N 


D. Of 
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. D. Of the ſubſequent Proceedings, and of com- 
pelling the adverſe Party to proceed, 


What may be If the plaintiff removes the plaint, he ſhould upon 

done by plain- the return of the refal9, file it with the plaint, 
tiff wh . Ke. with the fazer of the county, and ſearch for 

moves ſuit; n a ä 

defendant's appearance; if the defendant has not ap- 

1 peared on or before the appearance- day of the return of 

and defendant the refalo, the plaintiff ſhould ſerve him with a rule 

does not ap- to appear which may be had at fazer, and upon his 


pear, non- appearance thereto ſue out a pone. [See form 
. Appendix T.] | 


Of the pone. The pone is got at filazer's; 2 ſummons is made out 
thereon at ſheriff 's othce, and ſerved upon the defendant 
by the officer. If no appearance is entered on or be- 
fore the appearance-day of the return, get ſheriff to re- 
turn 77h] on the pore, and ſue out a gi/{ringas to be had 
at the /lazer's ; and proceed to levy thereon, as in vol. I. 
Pp: 229, where proceedings are by clauſum fregit ; only 
the iſſues may be greater; the firſt may be 44. next 8/. 
and ſo on. If defendant does not appear, proceed with 

Diftringas, &c, 4iſtringas's ad infinitum. If he does afterwards appear, 
he muſt pay the coſts of the diftringas's. Then de- 
clare de novo, not noticing the proceedings in the cour; 

below, ; : 


Rules may be afterwards given to compel defendant 
to avow, and ſo on as in common actions. | 


What to be But if the defendant removes it, he muſt file the refals 
dane by defen- and return thereto with the filazer ; and thaving entered 
dant if he re. an appearance, he muſt then give a rule for the plaintiff 
moves the ſuit. ß . 
ta declare; and for want of a declaration, when the 
rule is out, he may ſign a non pros for not declaring, and 
immediately ſue out a writ pro retorno habendo. 


Of the filing If refalo not filed by the defendant on or before the 
the refalo. appearance day of the return of the refalo, notice mult 
be given to plaintiff of the filing thereof by a de- 

mand in writing being made of declaration, before nan 

pros can be ſigned ; but if filed on the appearance-day of 

the return, fach demand is not neceſſary. Taylor v. 
Blaxland, 


H_- CY Wy cs 
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Blaxland, P. R. 370. Cooke's Rep. 55. James v. 
Moody, 1 H. Blac, 281. ; 


If the plaintiff has removed the cauſe, and does not How to com- 
2 . pel plaintiff te 
declare or proceed thexein ; or if the defendant has re- n oa 
moved it, and after having ſerved the plaintiff with a 
rule to declare, and demanded a declaration, the plaintiff 
does not declare and proceed therein, the defendant may 
ſign a non pres and judgment pro retorno Fabendo, and 
then ſue out a writ pro retorno habende, which he may 
obtain of the fazer, 


If the defendant has taken out the, recordgri facias How to com- 
lI:guelam, and does not get it returned and filed within 33 
two terms, the plaintiff ſhould apply to the filazer for a er 
certificate that the ſame is not returned and filed ; which 
certificate, when obtained, is a ſufficient warrant for the 
curſitor to make out 2 wit of progedendo, which remands 
the cauſe to the county-court to be there determined. 

[For form of writ, ſee Appendix T. [Appendix T. 


If the refalo is not returned by the ſheriff, ſo as to enable Of rvling — 
the party to file it, you muſt rule him to return . 
writ; it is a four day rule; if Sunday, the laſt day not 
reckoned, Whenever a non pros is ſigned, it is on a 
double half crown ſtamp paper in the uſual way. 


E. Of Proceeding by Plaintiff by Writ of ſecond E. 
Deliverance, and by Defendant by Writ of 
Withernam. 


If the plaintiff, after judgment of non pros ſigned, and Writ of ſecond 
writ of retorno habendo ſued out by the defendant, would OO as 
wiſh to go on in his ſuit, he is at liberty ſo to do; and bank. 
his application for that purpoſe muſt be made to 
the filazer for a ꝛurit of ſecond deliverance ; which writ of 
ſecond deliverance is in, the nature of a ſyperſedeas to the 
wwrit pro retorno habendo, if brought before it be executed. 


At the common law, if the plaintiff in replevin had How intre- 
been nonſuited, either before or after verdict, the de- duced. 
fendant who diſtrained had judgment for a return, but 
not :rrepleviſable : So that the plaintiff might have had 
as many replevins as he would, which was vexatious 
and miſchievous. To remedy which, the ſtatute 

Weſtm. 
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Weſtm. 2. c. 2. reſtrains the plaintiff from having any 
more replevins after a nonſuit, but gives him a wr? of 
ſecond deliverance. 2 Inſt. 340. 


And if after ſuch writ of ſecond deliverance the plain- 
tiff is non- proſſed, or becomes nonſuited, or the plea be 
diſcontinued, or the writ abates, or he prevails not in 
his ſuit, the defendant then ſhall have judgment for a 
return 7rrepleviſable. 2 Inſt. 341. So that now, when- 
ever the defendant ſucceeds, the return muſt he irre- 
pleviſable. Gamon v. Jones. 4 D. & E. 510. 


If on or before the appearance- day of the return- day 
of the qurit of ſecond deliverance, the plaintiff declares, 
the ſubſequent proceedings are the ſame as in other 
cafes throughout the cauſe. 


Does not lie No ſecond deliverance hes after a judgment on de- 
after judgment murrer, or after a verdict, or confeſhon of the avowry; 
2 or but in all theſe caſes, the judgment muſt be entered 
: with a return irrepleviſable. But upon a nonſuit either 
before or after evidence, where the diſtreſs was not for 
rent, a writ of ſecond deliverance will lie, becauſe there is 
no determination of the matter; and there a writ of 
ſecond deliverance lies, to bring the matter in queſtion : 
but in the caſe of a demurrer and verdict, the matter is 
determined by law ; and in the caſe of a confeſſion it 
is determined by the confeſſion of the party. 2 Lill. 

Reg. 457. | 


Writ of wither- If the plaintiff does not ſue out a writ of ſecond deli- 
nam, what. verance, and the ſheriff ſhould return to the rm pro re- 
torno habendo, that the cattle, &c. were eloined or re- 
moved to places unknown, by reaſon of which he could 
not return the ſame to the defendant, as by the faid writ 
he was commanded, then upon ſuch return of elongata, 
the defendant ſhall have a capias in withernam, to be 
[Appendix T.] had of the filazer. [For form thereof, ſee Appendix T.) 


4 


Only meſge The writ of wwithernam is but meſne proceſs. Ld. 
proceſs Raym. 614. Vide Comb. 201. 2 Salk. 582. 


Plaintiff may W. ſued a replevin. H. removed it by recordari into 
come in and de- the King's Bench; the plaintiff did not declare, and 
— exe» on that a return was awarded to H. upon which the 


ſheriff 


—_ RR 
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ſheriff returns averia elongata, and then a withernam was 
awarded and executed ; afterwards the plaintiff came 
and prayed that he might be admitted to declare; and 
alſo prayed a deliverance of the cattle taken in wither- 
nam : and it was teſtified by the clerks, that upon the 
Plaintiff's ſubmiſſion to a fre for not declaring, and that 
being impoſed upon him by the judges, he ſhall have 
deliverance of the 4v?7hernam : and a fine of 36. 4d. being 
accordingly impoſed on the plaintiff, he then declared, 
and had deliverance, Noy. 30, Webb and Hind ; but ſaid, 
that the courſe of B. R. is contrary to that of C. B. 


If the ſheriff ſhould return ha bona wel catalla ad Of the alias and 
valorem, &c. to the writ of qwithernam, the defendant Pute. 
may ſue out an alias copies in withernem, and after that 
a pluries. | 


F. Of the Declaration and Proceedings in the F. 
| Court above. | 


The refalo being returned and appearance of defend- — „ 4 
ant entered, plaintiff muſt declare de n9v9, nor need (1? Pane 
any notice be taken of the proceedings below; to the novo. 
declaration defendant may plead in abatement or in bar, 
or he may avow in his own right, or make conuyſznre in 
the right of another as his bailiſf, or may juſtify, and Proceeding as 
the parties go on to ifſue or demurrer to be tried or ar- in other caſes. 


gued, in the uſual way. 


But as both parties are actors in replevin, either of Only either 
them may take down the record to trial, for which rea- Barth may carry 

, . . down record 

fon, there can be no judgment as in a caſe of a nonſuit and no juag- 
in replevin ; and if the defendant gives notice of trial ment, as in caſe 


and does not proceed, court will give coſts againſt him, of nonſuit. 


Obſervations on Declaration and Pleadings. 


The declaration in replevin may be laid in the county Of the vente. 
where the cattle or goods were taken, or in the county 
into which they were driven after the taking, F. N. B. 
99. i. 


And the declaration ought to be not only of a taking Of the locus in 
in a ville or town, but alſo in quodam loco vocat. But if dn. 
the defendant would take advantage of his omiſſion he 


maſt 


7 
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property. 
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muſt demur to the declaration. Hob. 16. Bullithorp 
v. Turner, C. B. Tr. 16, 17 Geo. 2. 


The declaration muſt mention the cattle or goods de- 
manded with ſuch certainty, that the ſheriff may make 
deliverance of them—and therefore it ſhould mention 
the ſorts or ſpecies, as ſheep, cows, &c. Carth. 218. 


If the cattle or goods are returned, the declaration 
ſhould ſay, wherefore he took, &c. and detained them 
againſt gages and pledges, until, &c. 1 Saund. 347. 


But if they are not returned, the declaration muſt be, 
wherefore he took, &c. and flill detains againſt gages and 
pledges. Co. Ent. 610. b. Raſt. Ent. 560, 


90 if only part are returned, it ſhall ſay as to that, de- 


tained until, &c. and as to the reſidue, fill detains, Co. 
Ent. 611. b. 


Attornment ſince the ſtat. 4 Ann. c. 16. need not be 
averred in a declaration for rent, nor in an avowry. 
Doug. 283. 


But if the defendant would take advantage of a va- 
riance in the place where the taking is laid, from that 


in which it really was, he muſt plead it in abatement. 
6 Mod. 103. 


For priſal in auter lieu muſt be pleaded in abatement, 
and cannot be pleaded in bar. Salk. 3. pl. 8. 2 Ld. 
Ray. 1016. Carth. 344 Show. 98. And becauſe 
ſuch plea concluded with a petit judicium, and a return 
which is in bar, it was held ill. 


If defendant pleads priſal in auter lieu, he muſt go on 
and make an avowry pro retorno : yet ſuch avowry is 
only a ſuggeſtion to bring him within the ſtat. 21 Hen. 8. 
c. 19. for damages. Before that ſtatute no damages 
were given, and without ſuch a ſuggeſtion he is not 
within the ſtatute, but that being only for a particular 
purpoſe, is not traverſable. Salk. 94. 


But if he pleads property, he ſhall have a return with- 
out making an avowry: for on demurrer, the court of 


B. R. 
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B. R. reſolved theſe points; iſt, That praperty may be 
pleaded either in bar or abatement; 2dly, That where 
a collateral matter is pleaded in abatement, the defend- 
ant ſhall not have a return without making an avowry : 
but where the plea in abatement 1s to the point of ha 
action, as property is, the defendant ſhall have a return 
without avowry ; for whether property be in defendant 
or aſtranger, the defendant ought to have a return, be- 
cauſe he had the poſſeſſion which was illegally taken 
from him by the replevin, when the plaintiff had no 
right. 3 v. Porter, Salk. 94. pl. 3. 


Both plaintiff and deſendant may plead or avow ſe- 
veral matters, having firſt obtained the uſual rule for 
that purpoſe. 


Plaintiff in replevin may pay the rent into court, for Of paying rent 
which defendant avows. Vernon v. Wynne, 1 H. Blac. 24. t court. 


Replevin for taking the plaintiff's goods and chattels, What ſball be a 
to wit, a lime kiln; avowry for rent; plea in bar that ME. 
the lime kiln was affixed to the freehold ; the court held 

the plea in bar bad, becauſe it was a departure from the 

declaration, which had treated the lime kiln as a chattel. 

Niblet v. Smith, 4 T. R. 5c4. 


Replevin for taking cattle in @ certain place called the What a diſcon- 

Brills, in a certain ether place there called the Boggs, the dinuance. 
defendant avowed the taking in the place, in which, &c. 
becauſe H. was ſeiſed in fee of the locus in quo, &c. 
The plaintiff demurred, becauſe here are two places al- 
leged, and the avowant has only anſwered to the locus 
in quo, & c. which is but one of the two places. Et per 
Cur. it is a diſcontinuance. Week v. Speed, Salk. gg. 


After joinder in demurrer, plaintiff obtained a rule Of the eſſeds of 
for the avowant to ſhew cauſe why he ſhould not diſ- a diſconti- 
continue on payment of coſts ; it was objected for the . 
avowant, that a diſcontinuance in replevin is very diffe- 
rent from a non pros, and that after a diſcontinuance, a 
writ de retorno habendo could not be awarded. The 
court, however, did not enter into that matter, as the 
parties entered into a rule by conſent to ſtay proceed- 
ings on payment of the rent arrear with coſts, Barnes, 

171. 
| The 
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without pro- 
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The plaintiff 's goods diſtrained were not replevied, 
but, by conſent of the attornies on both ſides, remained 
in the diſtrainors hands; and without any writ of refalo 
or appearance in the court above, the plaintiff declared, 
the defendants avowed, and after long ſpecial pleadings, 
and after trial of the iſſues at the aſſizes, and a verdict 
for the plaintiff, the avowants moved to ſet aſide all the 
proceedings; and the rule for that purpoſe was made 
abſolute. The court held the agreement to be void, a 
fraud upon the revenue and officers, and an abuſe of 
the court and the bar; and that they had no juriſ- 


diction, and conſequently could not give judgment. 
Barnes, 451. 


SECTION III. 


Of the Proceedings in Replevin when the Diſtreſs 
is for Rent. | 


A. How to make ſuch Diſtreſs, and of ſelling 
the ſame. 


V. How and when Replevin to be made, and 
of the Replevin Bond. 


C. Of Removing the Suit into the Court 
above, and the Proceedings there. 


A. How to make ſuch Diſtreſs, and of ſelling the 


_ ſame. 


The landlord himſelf, or any other perſon, as his 
bailiff, by an authority from him in writing, may make 
the diſtreſs. 'The warrant or authority may be in the 
following form. “ To Mr. A. B., my bailiff, greeting.— 
* Diſtrain the goods and chattels of C. D. (the tenant), 
&« in the houſe he now dwells in (or on the premiſes in 
« his poſſeſſion), ſituate in in the county of 
* for pounds, being one year's rent, due 
e to me for the ſame at Chriſtmas day laſt, and for 


cc your 
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your ſo doing, this ſhall be your ſufficient warrant 
« and authority. Dated the day of 1795. 
c 


Being legally authorized to diſtrain, you enter on the How to make 
premiſes, and make a ſeizure of the diſtreſs. If it be diſtreſs. 
made in a houſe, ſeize a chair or other piece of furni- 
ture, and ſay, „J ſeize this chair, in the name of all 
« the goods in this houſe, for the ſum of pounds, 
being one year's rent, due to me (or to J. S. the land- 

; &« Jord) at Chriſtmas day laſt, by virtue of an authority 
| « from the ſaid J. S. for that purpoſe (provided you 
*“ diſtrain as bailiff).“ | 


Then take an inventory of ſo many goods as you 
judge will be ſufficient to cover the rent diſtrained for, 


and alſo the charges of the diſtreſs. Make a copy there- 
of, as follows : 


An inventory of the ſeyeral goods and chattels diſ- The inventory, 


*« trained by me A. B. this day of in 
the year of our Lord in the houſes, out- 
* houſes, and lands (as the caſe is) of C. D. ſituate in 
« in the county of dy the authority 
«and on the behalf of J. S. (provided you diſtrain as 
e bailiff) for the ſum of pounds, being one 


« year's rent due to me, or to the ſaid J. S. (as the caſe 
« is) at Chriſtmas day laſt. 


rt “In the dwelling-houſe, two tables, two chairs, &c. 
« Inthe barn, ſix hurdles, and ſo on.“ 


At the bottom of the inventory, ſubſcribe the follow- 


he ing notice to the tenant ;— 
« Mr. C. D. | 

his % Take notice, that I have this day diſtrained (or The notice to 
* e that as bailiff to J. S. your landlord, I have this day the tenant. 
he «*« diſtrained) on the premiſes above mentioned, the ſe- 

2 « veral goods and chattels ſpecified in the above inven- 
A « tory, for the ſum of pounds, being one year's 
nt), rent due to me (or to the ſaid J. S.) at Chriſtmas 
, 5 « day laſt, for the ſaid premiſes; and that unleſs you 

Ae « pay the ſaid rent, with the charges of diſtraining for 

for « the ſame, within five days from the date hereof, the 


Vol., II. 8 | « ſaid 
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& ſaid goods and chattels will be appraiſed and fold ac- 


& cording to law. Given under my hand, the 
* day of in the year of our Lord 


A true copy of the above inventory and notice muſt 
either be given to the tenant himſelf, or left at his 
houfe, or if there be no houſe, on; the moſt notorious 
place on the premiſes. And it is proper to have a 
perſon with you when you make the diſtreſs, and alſo 
when you ferve the inventory and notice, to examine 
the ſame, and to atteſt the regularity of the proceed- 
ings. 


The goods may be removed immediately, and in th- 
notice the tenant may be acquainted where they are re- 
moved; but it is now moſt uſual to put a man into poſ- 
ſeſſion, and let them remain on the premiſes till you 
are entitled by law to ſell them“, which is on the ſixth 
day inclufive, after the diſtreſs made, i. e. goods dif- 
trained on the Saturday, may be removed and fold on 
the Thurſday afternoon following. Wallace v. King 
and another, 1 H. Blac. 13. | 


If the tenant require further time for the payment of 
the rent, and the landlord chuſes to allow it, it is beſt 
to take a memorandum in writing from the tenant; 
6 That he does conſent that he ſhould continue in poſ- 
6 ſeſſion of his goods and chattels in his houſe, (or upon 
te the premiſes) for ſuch a time longer, you having agreed 
% not to ſell them for that time, and that he will 
“ pay the expences of keeping poſſeſſion.” This me- 
morandum prevents the landlord from being deemed a 
treſpaſſer, which, after the expiration of five days, he 
otherwiſe would be, and might have an action of treſ- 
paſs brought againſt him for ſtaying longer upon the 
premiſes. | 


If there is no allowance of, or agreement for, further 


for replevin and time, fearch at the expiration of the five days at the 


proceed to ſale. 


ſheriff's office to fee if the goods have been replevied ; 


* By the common law a diſtreſs was merely a pledge, and could not 
be fold but to proteſt landlords in the recovety of their rent, the ſlatute 
2 W. & M. 1 C. 5. ſ. 2. authorizes the fale of goods ined for 
rent, after fiye days trom the making of the diſtreſs, i 


% W. T. 
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if not, and the rent and charges ſtill remain unpaid, 
ſend for a conſtable“ and two ſworn appraifers, who 
having viewed the goods, the former muſt adminiſter to 
the latter the following oath : 


„ Lou, and each of you, ſhall well and truly ap- Appraiſers oath 
* praiſe the goods and chattels mentioned in this in- 


« yentory (holding it in his hand), according to the beſt 

a « of your judgment. S0 help you God,” 

5 

2 Then indorſe on the inventory the following 

x Memorandum; that on the day of Memorandum 
© inthe year of our Lord A. B. of, & c. and thereof. 


« C. D. of, &c. two ſworn appraiſers, were ſworn up- 
« on the Holy Evangeliſts, by me J. K. of, &e. con- 
« ſtable, well and truly to appraiſe the goods and 
*« chattels mentioned in this inventory, according to the 
<< beſt of their judgment, | 
i«« As witneſs my hand, 

“ Preſent at the time J. K. Conſtable.” 
« of ſwearing the ſaid 
« A. B. and C. D. as 
« above, and witneſs 
e thereto, 

c L. M. 

« O. P. 


After the appraiſers have valued the goods, continue 
the indorſement on the inventory as follows: 


* We, the above named A. B. and . D. being Appraiſement. 
* ſworn upon the Holy Evangeliſts, by J. K. the con- 
„ ſtable above named, well and truly to appraiſe the 
* goods and chattels mentioned in this inventory, ac- 
* cording to the beſt of our judgment; and, having 
viewed the ſaid goods and chattels, do appraife and 


| value the ſame at the ſum af pouuds. As 
urthet “ witneſs our hands the day of in the 
it the “ year of our Lord | 


2 — : Sworn Appraiſers.” 


* It Thould be a conſtable of the hyndred, pariſh, or place where ſuch 
liſtreſs was taken, and not one ont of the diſtiidt. Wallace. King, 


| H. Blas. Ig. | 
8 2 When 
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When the goods are thus valued, it is uſual for the 
appraiſers to buy them at their own valuation, and a 
receipt at the bottom of the inventory, witneſſed by the 
conſtable, is uſually held a diſcharge. But if the diſ- 
treſs be of conſiderable value, it is much more adviſe- 
able to have a proper bargain and ſale between the 
landlord, the conſtable, the appraiſer, and the purchaſer. 


The goods being diſpoſed of, deduct the rent in 
arrear, and all reaſonable charges attending the diſ- 
treſs, and return the overplus (if any)to the tenant. 


If the produce is not ſuflicient to cover the demand, 
you may diſtrain again. 


Formerly the leaft irregularity in the above proceed- 
ings in making a diſtreſs, would make the parties treſ- 
paſſers ab initio ; but now by the ſtatute 11 Geo. 2. 
c. 19. it is otherwiſe, and the party aggrieved ſhall only 
have his action of treſpaſs or on the caſe, for the ſpecial 
damage ſuſtained by reaſon of ſuch irregularity. 


Trover, therefore, will not lie for taking goods under 
a diſtreſs, though there might have been ſome irregu- 
larity. Wallace v. King, 1 H. Blac. 13. 


B. How to make Replevin, and of the Replevin 
Bond. 


If the tenant means to replevy, he muft, within fire 
days after notice of the diſtreſs, take with him two 


houſekeepers living in the city or county where the 


diſtreſs was made, and go to the ſheriff's-oſſice of 
ſuch city or county, where he muſt enter into a bond 
with the two houſckeepers, as ſureties in double the 
value of the goods diſtrained, according to the ſtatute 
11 Geo. 2. hereafter mentioned; upon this the ſherif 


will direct a precept to one of his bailiffs, and the poſ- 


What pledges 
taken. 


making replevin, two kinds of ſureties were at commo" 


ſeſſion of the goods will be reſtored to the tenant to 
abide the event of the ſuit in replevin. See ant, 


ſec „ 2. A. 
It has been before obſerved, ſec. 2. A. that upon 


law taken by the ſheriff, viz. for proſecuting the ſui 
* N 
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and for returning the goods if 2 return were awarded. 
The firſt were merely nominal John Doe and Richard 
Roe ), but the ſecond ſhould be real reſponſible perſons. 


Sheriffs, however, gradually became remiſs in their ot the ſtar. 
duty, and often neglected taken theſe pledges pro re- 11 Geo. 6, 
torno habendo ; or if any. were taken, for the moſt part mow ö 
they were found to be indigent and irreſponſible people 
| the itat. of 11 Geo. 2. c. 19. f. 23. for the better ſe- 

8 curing the payment of rents, and preventing frauds by 

tenants, enacts, „IThat to prevent vexatious replevins 
4 « of diſtreſſes taken for rent, all ſheriffs and other of- 
a © ficers having authority to grant replevins, may and 
„ {hal!, in every replevin of a diſtreſs for rent, take, in 


4 * their own names, from the plaintiff, and two reſpon- 
7 « ſible perſons as ſureties, a bond in double the value of 
4 &« the goods diſtrained, (ſuch value to be aſcertained by the 
= 6 oath of one or more credible witnels or witneſſes not 
11 „ intereſt2d in the goods or diſtreſs, which oath the 


perſon granting ſuch repievin is hereby authorized 
« and required to adminiſter,) and conditioned for 

der proſecuting the ſuit with effect and without delay, 

gu- and for duly returning the goods and chattels dit- 
& trained, in caſe # return ſhall be awarded before any 
% deliverance be made of the diſtreſs.“ 


And for the further protection of landlords and by Of the affign- 
way of putting the remedy into their own hands, it is ment of bond. 
aiſo ordered by the ſame ſtatute, * That ſuch ſheriff, or 
* other othcer as aforeſaid, taking any ſuch bond, ſhall, 
at the requeſt and coſts of the avowant, or perſon 
making conuſance, aſſign ſuch bond to the avowant or 
&« perſon aforeſaid, by indorſing the ſame, and atteſting 
* it under his hand and ſeal, in the preſence of two or 
© more credible witneſſes ; which may be done with- 
out any ſtamp, provided the aſſignment, ſo indorſed, 
© be duly ſtamped before any action be brought there- 
on; and if the bond ſo taken and aſſigned be for- 

«« feited the ayowant, or the perſon making conuſance, 
« may bring an acbion, and recover thereupon. in his own 
% name; and the court, where ſuch an action ſhall be 
ce 8 may, by a rule of the ſame court, give ſuch 
relief to the parties, upon ſuch bond, as may be agree- 
able to juſtice and reaſon; and ſuch rule ſhall have 
the nature and effect of a defeazance to ſuch bond.” 


C. Ot 
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C. C. Of removing the Suit and Preceeding in 
Court above. 


This is done in the ſame way as where the diſtreſs 
was not for rent. See ante, fec. 2. C. D. E. F. So are 


the proceedings except in caſes of nonſuit, or till the 
verdict, which fee, po. ſec. 5. 


SECTION IV. 


Of the Remedy in coſe of inſufficient Pledges, 
- whether Diſtreſs be for Rent or not. 


A. By Action againſt the Sheriff, 


B. By Scire Facias againſt the Pledges, 
C. By Proceeding on the Replevin Bond. 


A. A. Of the Remedy by Action againſt the Sheriff. 


Sheriff muſt The ſheriff upon making replevin is compelled to 
take bond. take pledges, and they muſt be ſufficient pledges, or an 
| action on the caſe will lie againſt him ; but the court 
will not proceed in a ſummary way, by granting an at- 
tachment againſt the ſheriff for rejecting to take a re- 

plevin bond. R. v. Lewis, 2 D. & E. 617. 


The remedy, 11 But in caſe pledges are taken, and they prove inſuſſi- 

1 cient, the party has a double remedy, v1z. againſt the 
ſheriff, and againſt the bail: againſt the ſheriff by ac- 
tion, and againſt the bail, if the diſtreſs was no for rent, 
by /cire _ if for rent, either by ſcire facias, or upon 
the replevin bond, aſſigned according to the ſtatute. 


| What pledges, 


if diſtreſs not The pledges taken by the ſheriff when the diſtreſs is 


Er rent, not for rent, are according to the ſtatute of Weſtm. 2., 
and may be by bond, and that too of the plaintiff him- 
ſelf only; for one is enough if reſponſible, though the 
ſtatute uſes the word pledges, Gilb. Di&. 68. 


But 
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But the ſheriff cannot take maney or cattle as a pawn 
pledge. Cro. Car. 322, Moyer v. Gray. 


The pledges taken when the diſtreſs is for rent, are What, if fo; 
governed by ſtat. 11 Geo. 2. c. 19, and muſt be by ent. 
bond with two ſureties, and ought to be at leaſt in 
double the value of the goods diſtrained. | 


The ſheriff, the under ſheriff, and the replevin clerk, 28 
are all anſwerable to the defendant in replevin for the 323 1 
ſufficiency of the pledges de retornd habende. 2 Blac. pledges. 


1220, Richards v. Acton. 


The general remedy is by action againſt the ſheriff 2 en 
only, in which action ſome evidence muſt be given by 
the plaintiſf of the inſuſſiciency of the pledges; but very 
ſlight evidence is ſuſficient to throw the proof on the 
ſheriff, for the ſureties are known to him, and he is to 
take care that they are ſuſhcient. Saunders v. Darling, 
Trin. 10 Geo. 3. 2 Crom. 229. 


This action againſt the ſheriff will lie without any Of the adion 
ſcire ſuciat, previouſty ſued out againit the bail. Pattiſon _—_ the 
v. Prime, Hil. 13 Gco. 2. 8 


But in the cafe of Richards v. Achen, 2 Blac. 1220, Whether party 
after judgment pro rezorno, and an elaigument returned, du be relieved 
the court on motion made a rule againſt the ſheriff, ** ns 
under ſheriff, and replevin, to pay the defendant 57/. 
15s. the amount of the verdict in replevin, (damages 
and coſts,) together with the colts of the application, 


Much doubt has been entertained as to the guantum Of the quantum 
of damages which the plaintiff ought to recover in an of damages, 
action upon the caſe againſt the ſheriff, for taking in- 
ſufficient pledges; and by the lateſt determinations the 
two courts {till differ upon it. 


In the King's Bench it is held, that the plaintiff can» How in K B. 
not recover beyond the value of the diſtreſs. The ar- 
gument is, that the duty of the ſheriff, as preſcribed: by 
the ach, is to take a bond for proſecuting the ſuit, and 
for a return of the goods, if a return ſhall be awarded. 
The bond therefore would be ſatisfied by returnuig the 
goods taken. If ſo, the value of thoſe goods * 
| 5 | t 
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the true meaſure of damages to be given in the action. 
y the ſtat. Weſt. 2. it is ſpecifically mentioned, 
that if any take pledges otherwiſe, he ſhall anſwer for 
the price of the beaſts. And that the 11 Geo, 2. does 
not enlarge the ſheriff's reſponſibility in this reſpect. 


But in the Common Pleas, the direct contrary is 
holden, and there the plaintiff may recover the amount 
of his rent, his coſts in the replevin ſuit, the value of 
the goods, and whatever other damages the jury may 
give him, even beyond the penalty of the replevin 


bond, z. e. more than double the value of the goods 
diltrained. | 


As the court, in giving judgment in this caſe, were 
aware of the contrary determmation in the King's 
Bench, they thought proper to give their reaſons for 
differing in opinion, and to enter fully into the law of 
the ſubject; which as it may be explanatory of this 
doctrine of pledges, and of the alteration made in the 
common law by the ſtatutes, Weſt. 2. and 11 Geo. 2. 
it may not be improper to give in this place. 


At common law the ſheriff, on delivering the goods, 
took pledges to proſecute, who were to anfwer the 
amercement. By the ſtat. Weſt. 2. © He who delivered 
„the goods, was alſo to take pledges for the return of 
ci the beaſts or the price of them ;” and it appears from 
2 Inſt. 340. That if he took inſufficient pledges, they 
e were no pledges within that ſtatute, and the ſheriff 
« was charged by it as if he had taken no pledges at 
« all.” At that time then the ſheriff was liable to an- 
ſwer the value of the goods. From thence down to the 
21 Hen. 8. there could be no queſtion as to coſts, as 
there were no coſts given to the avowant, before the 
paſſing of the ſtat. 21 H. 8. c. 19. But it appears 
from 2 Inſt. 107 and 341, that after judgment of return 
irrepleviſable, the lard or avowant was not bound to re- 
turn the cattle, unleſs not only the arrearages of rent 


were tendered, but alſo “ all that was done upon the 
judgment in avowry,” 


Thus the law ſtood till the at 11 Geo. 2. c. 19. was 
made ; the laſt ſeCtion of which was to remedy the miſ- 
Chiefs of vexatious proceedings in replevin. In this 


ſection 
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ſection alſo, the caſe is ſuppoſed that the bond which is 
the additional ſecurity might be forfeited. If ſo, the 
penalty is a debt, and judgment mult be entered up to 
the extent of it; but in the ſame ſection there is an 
equitable juriſdiction given to the court, to qualify the 
penalty by giving ſuch relief to the parties upon the 
bond, as may be agreeable to juſtice and reaſon, by rule 
of court, Which ſhall have the nature and effect of a de- 
feafance to the bond. This made a material alteration 
in the law with reſpect to the relief which the landlord 
has, where the replevin is vexatious : as the judgment 
is for the whole penalty, it muſt cover according to the 
equitable juriſdiction of the court, all that has been loſt 
by the proceeding : there would be no equity, it would 
not be “ agreeable to juſtice and reaſon,” unleſs the 
whole were covered, If therefore an aCtion were 
brought on the {ecurity given by the ſtatute, the party 
would be entitled to the Whale. The only queſtion 
then is, how far he ſhall be entitled where he does not 
proceed upon the ſtatute. In Praæuſe v. Pattiſon, (Bul. 
Ni. Pri. 60.) it was decided after great doubt that an ac- 
tion on the caſe would lie. What then is the meaſure 
of damages in an action on the caſe againſt an officer, 
tor neglecting the duties of his office ? What has the 
_ plaintitF loſt by the neglect ? This is a culpable neglect, 

not merely a ſimple nou-feaſance, and muſt have been ac- 
companied with a bad intention. The rule then mult 
depend upon what damages the party has ſuſtained. 
The great doubt we have had, has been, whether we 
could go beyond the penalty of the bond. But this is 
the ſame ſort of queſtion, as whether an action on the 
cafe would lie; and there is no rule which ſays, that in an 
action on the caſe for an injury accompanied with a bad 
intent, leſs ſhall be recovered than the whole damages 
ſuſtained. The verdict therefore muſt be entered for 


the' whole ſum found by the jury. Concannon, v. Leth- 
dridge, 2 H. Blac. 40. | 


B. Of the Remedy by Sci. fa. againſt the 
| Pledges. | | 


B. 
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Another remedy which the defendant in replevin has, of the remedy 


if the plaintiff does not make a return of the goods, by ſci. fa. 


when a return has been awarded, is, by ſcire facias 
againſt 
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againſt the pledges. Before a ſcire facias iſſues, a writ 
pro retorno habendo muſt have been ſued out, and an 
elongata or eloignment be returned by the ſheriff, After 
which, if the names of the pledges be not known, an 
application may be made to the replevin clerk, and if he 
refuſes or delays to tell them, the court on motion will 
make a rule upon him for that purpoſe. 2 Blac. 1220. 


If the plaint has never been removed, defendant may 
ſign a non pros in the court below, and have a precept in 
the nature of a ſci. fa. 2 Will. 41. 


N. B. The two remedies above- mentioned, are uſed 
where the diſtreſs is not for rent, as well as when it is. 


C. C. Of the Remedy on the Replevin Bond. 


Of the remedy The uſual remedy where the diſtreſs is for rent, aud 
1 a replevin bond is entered into, according to 11 Geo. 2. 
25 is by taking an aſſignment of the replevin bond, and 
bringing an action thereon againſt the pledges in defend- 

ant's own name. 


By the ſtatute, the ſheriff is ordered, at the requeſt 
and coſts of the avowant, or perſon making conuſance, 
to make ſuch aſſignment. See ante B. 


Who is entitles By the above words it might feem as if the defendant 

to the aſſign. mult firſt avow or make conuſance, to entitle himſelf 

ment. to an aſſignment of the bond; but there is no occaſion 
for either; and even if the plaintiff in replevin does not 
appear at the county court, according to the condition 
0 the replevin bond, and although no ſteps are taken 
in the court below, nor the proceedings removed into 
the ſuperior court, yet the defendant may demand 
ſuch aſſignment, and may ſue in the court above as 
aſſignee of the ſheriff, averring in his declaration, that 
plaintiff did not appear at the. next county court, and 
proſecute according to the condition of the bond. Dia- 
v. Freeman, 5 D. & E. 195. 

When afſign- | 

ment to de The bond may be aſſigned four days excluſive after 

made. and of the time limited therein for — to proſecute his 

the proceedings ſuit. | 

thereon, The 
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The mode of aſſigning and proceeding on replevin 
bond is the ſame as on bail bond, which fee vol. L ch. 
4. ſec. 7. 


Che action muſt be brought in the ſame court in 
which the refals is returnable. 


To what amount plaintiff in the action is entitled to To what 


recover in the courts of K. B. and C. B. fee above in amount da- 


. be. 
this ſection, B. mages may 


SECTION V. 


Of the Non Pros, Nonſuit, Verdict, and Judgment. 


A. When the Diſtreſs is for Rent, under the 
Statute 17 Car. 2. 


B. When the Diſtreſs is not for Rent, or not 
under the Statute. 


If the cauſe has been removed into the ſuperior court gtat. 17 Car. 2. 
by the plaintiff, and after the defendant has appeared he 
does not declare or procecd therein or if the caufe has 
been removed by the defendant, and a rule being ferved on 
the plaintiff, he does not declare or proceed therein; the | nM 
defendant may fign a non pros, enter up judgment pro re- 
torn habendo ; and if the original diſtreſs was made for rent, 
he may proceed to execute a writ of inquiry of damages, 
which is the better way than taking out a writ pro re- 
torno habende; becauſe that writ may be ſuperſeded by 
the plaintiff's ſuing out a 4rit of ſecond deliverance, as 
was ſeen before. For by the ftat. 17 Car. 2. c. 7. an 
act for the more ſpeedy and effectual proceeding upon 
diſtreſſes and avowries for RENTS, reciting, that . Fore If plaintiff be 
* aſmuchas the ordinary remedy for arrearages of rents, nonſuit before 
64 is by diſtreſſes upon the lands chargeable there with ; iſſue joincd. 
< and yet nevertheleſs, by reaſon of the intricate and 
% dilatory proceedings upon replevins, that remedy is 
become ineffectual?“ It is enated, „That whenſo- Suggeftion to 
ever any plaintiff in replevin ſhall be nonſuit before be made. 
fue joined, in any ſuit of replevin by plaint or writ 
« lawfully 
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lawfully returned, removed or depending in any of the 
king's courts at Weſtminſter, that the defendant 
making a ſuggeſtion, in nature of an avowry or co- 
nuſance for ſuch rent, to aſcertain the court of the 
cauſe of diſtreſs, the court upon his prayer ſhall 
award a writ to the ſheriff of the county where the 
diſtreſs was taken, or inquire by the oaths of twelve 
good and lawful men of his bailiwick, touching the 
ſum in arrear at the time of ſuch diſtreſs taken, and 
the value of the goods or cattle diſtrained : and there- 
upon notice of ſifteen days ſhall be given to the 
plaintiff, or his attorney, in court, of the fitting of 
ſuch inquiry: and thereupon the ſheriff ſhall in- 
quire of the truth of the matters contained in fuch 
writ, by the oaths of twelve good and lawfyl men of 
his county: and upon the oath of ſuch inquiſition, 
the defendant ſhall have judgment to recover againſt 
the plaintiff the arrearages of ſuch rent, in caſe the 
goods or cattle diſtrained ſhall amount unto that 
value: and in caſe they ſhall not amount to that va- 
lue, then ſo much as the value of the ſaid goods and 
cattle ſo diſtrained ſhall amount unto, together with 
his full coſts of ſuit : and ſhall have execution there- 
upon by feri factas or elegit, or otherwiſe, as the law 
ſhall require. And in caſe ſuch plaintiff ſhall be 
nonſuit after conuſance or avowry made, and iſſue 
joined, or if the verdict ſhall be given againſt ſuch 
plaintiff, hen the jurors that are impannelled, or re- 
turned to inquire of ſuch iſſue, ſhall, at the prayer of 
the defendant, inquire concerning the ſum of the 
arrears, and the value of the goods or cattle diſtrain- 
ed: and thereupon the avowant, or he that makes 
conuſance, ſhall have judgment for ſuch arrearages, 
or ſo much thereof as the goads or cattle diſtrained 


amount unto, 8 with his full coſts, and ſhall 


have execution for the ſame by fer: facias or elegit, 
or otherwiſe as the law ſhall require.” 


How on demur- Sect. 3. gives the like remedy to the avowant, &c. 
rer. upon a judgment given for him upon demurrer. 
Party may dif- And ſe. 4. enacts, „That in all caſes aforeſaid 


train again, if 
firſt diſtreſs not - 
ſuflicient. 


where the value of the cattle diſtrained as aforeſaid 
ſhall not be found to be the full value of the arrears 
« diſtrained 


1 


_ #. Me ; .. a a 


D 
d 
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« diſtrained for, that the party to whom ſuch arrears 
% were due, his executors or adminiſtrators, may, from 
„ time to time, diſtrain again for the reſidue of the 
& ſaid arrears.” 


By the above ſtatute, in caſe of a nonſuit or non pros 
before iſſue joined, defendant may enter a ſuggeſtion 
upon the record, in the nature of an avowry or conu- 
ſance, and thereupon ſue out a writ of inquiry; but in 
caſe of a nonſuit at the trial, or of a verdict for defend- 
ant, the jury at the trial muſt inquire of the rent in 
arrear and the value oi the goods dillrained. 


If they omit to make ſuch inquiry, no other jury can Jury at the tri- 
afterwards make it; no writ of inquiry therefore can go, al mult inquire, 
the defendant cannot enter his judgment according to &. 
the ſtatute and proceed to execution by . fa. or ca. ſa., 
but mult reſort to his common law judgment, and ſue 
out his writ pro retornoa habendo. Tucket v. Stephens, 

Carth. 362. 1 Lev. 255. See alſo ante, ch. 14. ſec. 1. B. 1. 


And this, if the jury omit to enquire either of the How if they 
rent or the value of the goods, for they mult aſſeſs both; omit 1% to do. 
the ſtature muſt be ſtrictly complied with. 


But this is only in cafes of rent within the ſtatute; 
for other caſes of nonſuit, ſee pe, F. 


If the plaintiff become nonſuit, the defendant is not Party not 
bound to .take his remedy under the ſtatute, but has his wee, II 
option either to proceed by writ of inquiry under it, or DP 
bring his action againſt the plaintiff and his ſureties on 
the replevin bond, Waterman v. Yea, 2 Will. 41. 


Nor does the ſtatute take away or alter the judgment Nor is the judy. 


at common law, it only gives a further remedy to the OO 
avowant. * 


So that after a 19 pros, plaintiff may ſtill enter his How judgment 


judgment pro rezorno; but it is better to make a ſug- may {till be. 
geſtion, and proceed by writ of inquiry; becauſe, if 
plaintiff ſue out a writ of ſecond deliverance, it will 
operate as a ſuperſedeas to the retorn' habend', but not to 


the writ of inquiry. Cooper v. Sberbreot, Bar. 426. 
2 Will. 116. oY 1 1 


For 
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For by this ſtatute the legiſlature intended that the 
proceeding by writ of inquiry, i. fa. and elegit ſhould 
be final for the avowant to recover his damages, and 
that the plaintiff ſhould keep his cattle notwithſtanding 
the courſe of awarding a retorno habendo, which is the 
right judgment, and it is ſtill entered up as before the 

| ſtatute. 2 Will, 117. Carth. 253. 
. If the plaintiff is nonſuited for want of delivering a 
jet in after declaration, if it was through any cauſe that would 
nonſuit. have entitled him to a writ of /econd deliverance, as ſick- 
neſs of the perſon employed, &c. the court will order 
the defendant to accept of a declaration on payment of 
coſts : otherwiſe, the plaintiff would be remedileſs, zhe 
writ of ſecond deliverance being taken away by the 17 Car. 
2. in caſes of rent. Vent. 64. 


" _ for Where the judgment is for defendant after verdict, 
efendant bow if the jury have not inquired at the trial as the ſtatute 


the judgment . . 
— directs, it muft be entered up, as has been before ob- 
ſerved, as a common law judgment, pro retorno haben- 
do. | 


But if the jury have aſſeſſed damages, but not the 
amount of the rent, &c. it may be entered as a judgment 
under the 21 H. 8. c. 19. Gamon v. Jones, 4 D. & E. 


509. 


How it may be And the court will permit defendant to amend his 

amended. judgment, if entered as under the ſtatute, and not war- 
ranted thereby, to make it a common law judg- 
ment. 


Even after writ Where the defendant in replevin made conuſance 
of error. for rent in arrear, and the jury found a verdict for him, 
and damages to the amount of the rent claimed in his 
conuſance, without finding either the amount of the 
rent in arrear, or the value of the cattle diſtrained, and 
judgment was entered for the damages aſſeſſed, the 
court permitted the defendant to amend his judgment, 
and to enter a judgment pro retorno habendo, after a writ 

of error brought. Rees v. Morgan, 3 T. R. 349. 


B. Of 
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B. Of the Verdict and Judgment in Caſes not B. 
| within 17 Car. 2. 


We have hitherto only treated of the judgment and 
execution in caſes of rent, under the ſtatute of 17 Car. 2. 
i remains to ſhew what the judgment is when the diſ- 
treſs is not for rent, or defendant does not proceed un- O plaiatifs 
0 der that ſtatute. At common law, (even before the ſtatute damages and 
of Gloceſter,) the plaintiff in replevin could recover da- coſts. 
mages, and by that ſtatute his coſts. But the avowant 
or defendant in replevin was entitled to neither till the 
7 Hen. 8. c. 4. which gives damages and cofts to every 
avowant, and to every perſon making conuſance, or of defendants. 
: juitifying as bailiff in replevin, for any rent, cuſtom, or 
ſervice, if his avowry, conuſance, or juſtification be 
tound for him, or the plaintiff be otherwiſe barred, 
And by the ſtat. 21 Hen. 8. c. 19, it is enacted, «That 
every avowant, and every other perſon or perſons that 
„ make any avowry, Juſtification, or conuſance, as 
*© bailiff or ſervant to any perſon or perſons in any re- 
« plegiare or ſecond deliverance, for rents, cuftoms, fer- 
& wices, or for damages feaſant, er rent or rents upon any 
«« diſtreſs taken in any lands or tenements, if the ſame 
« avowry or conuſance, or juſtification, be found for 
« them, or the plaintiffs in the ſame nonſuit, or other- 
« wiſe barred, that then they ſhall recover their da- 
© mages and coſts againſt the ſaid plaintiffs, as the ſame 
« plaintiffs ſhould have done or had, if they had reco- | 
« vered in the replegiare, or ſecond deliverance found 1 
« againſt the defendants.” 


ey EY hold eels TY 


Neither this ſtatute, nor the 43 Eliz. [if the defendant Same jury need 
avows as overſeer for a diſtreſs for a poor rate}, tie the not aſſeſs 
inquiſition up to the ſame jury as are returned or im- * 
pannelled, as the 17 Car. 2. c. 7. does, Salk. 95 


If therefore there is a verdict for the p/aintif, the How if the 
jury uſually aſſeſs the damages. 2 Saund. 315. =_ * for 
Or the jury after verdict may be diſmiſſed, and da- 


2 aſſeſſed by the juſtices, with the defendant's con- 
ent. 


Or 
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Or if the jury do not aſſeſs the damages, and the goods, 
& c. ſhould be detained, the plaintiff may make a ſug- 
geſtion thereof upon the roll, whereupon a writ ſhall go 
to inquire of the value of the cattle, &c. and damages ; 
upon which the plaintiff ſhall have judgment for both. 
Dewell v. Marſhall, 3 Wilf. 442. 


How if judg- If there is judgment for the plaintiff upon a relia 
N 9 verificatione, cognovit actionem, nil dicit, &c. or for want 
fon or default Of a replication to his plea in bar to the avowry, or upon 
of defendant, a demurrer, a brit of inquiry of damages ſhall be award- 


ed. Com. Dig. 5 vol. 303. 


Or at the requeſt of the plaintiff, by the aſſent of the 


deſendant, the juſtices may aſſeſs the damages without 
a writ of inquiry. | 


But if there is judgment for the plaintiff in re- 
plevin, quod adhuc detinet by default after appearance, 
there ſhall be a ſpecial writ of inquiry for the value of the 


goods or cattle and damages. F. N. B. 69. I. Co. Ent, 
611. a. 


But where the taking was lawful, the damage ſhall 
be only for the detainer, as where goods are taken da- 


mage feaſant, and detained after amends tendered, 
F. N. B. 69. t. g. 


Of judgment II plaintiff lets judgment go by default, or becomes 

for defendant nonſuit, defendant is entitled to his judgment pro re- 

by default, &c. 70730, and to a writ of inquiry to aſſeſs his damages and 
coſts ; or if the defendant get a verdict, the jury may 
aſſeſs the damages, or if they omit ſo to do, a writ of 
inquiry may go. 


The judgment after verdict for defendant need not 
on e cap expreſs the return to be irrepleviſable, becauſe now it 
wer verdict. neceſſarily muſt be ſo, ſince the ſtatute Weſt. 2. See 

ante, O. 


Therefore a judgment in replevin, © that the defend- 
« ants have a return of the cattle, and recover their 
« damages and coſts aſſeſſed by the jury, &c.” is 
good cither as a judgment at common law, though the 
return be not adjudged irrepleviſable, or as a judgment 
under 21 H, 8. c. 19. which entitles the defendants to 

damages 
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damages and coſts, but not under the ſtatute 17 Car. 2, 
Gamen v. Fenes, 4 D. & E. 510. 


If the defendant, upon the judgment de retorne ha- Of che capias 
leudo, ſue out à writ pro reterus habends, and the ſheriff in withernam, 
cannot find the cattle, he may have a capias in Wwithernam, 
upon the return of elcygata. 2 Leon. 174. 


But if the defendant has a judgment for a return of the tender 
irrepleviſable, if the owner of the cattle or goods tenders after judgment. 
all that is due en the judgment, and it is accepted, he 
ſhall have a wwrir of delivery for the goods. 2 Inſt. 107. 


So if he tenders the whole upon the judgment, which 
is aſcertained upon the avowry, aud is refuſed, he ſhall 
have detinue. 2 Init. 107. 


— 


In avowry for damage F. een defendant had a ver- 
dict, and adjudged that he ſhall have a retorn. habend, 
for the cattle, and a ca. /a. for the damages; but if the 
party tender the coſts and damages, the ſheriff after ſuch 
tender, ought not to execute the retorn, habend. 


But if for want of ſuch tender“ che ſheriff doth exe- Of the writ of 
cute the retorn, habend. and afterwards the colts and beſtitution. 
damages are paid, a writ % conflare poterit lies upon 
luggeſting that the colts, &c. are paid, and this is to 
redeliver the diſtreſs, and is called a writ ef reſtitution. 

Cro. Car, 162. 3 Salk. 54. 


It is now ſettled that pleadings in replevin are within of the coſts of 
the ſtat. 4 Ann. c. 16. thereſore, where ſome iſſues the iſſues ac- 
in the replevin are found for the plaintiff, which en- rds t0 4 
title him to judgment, and ſome for the defendant, tge 
defendant muſt be allowed the coſts of che iflucs found 
for him out of the general coſts of the verdict, unleſs 
the judge ſhall certify that the plaintiff had probable 
cauſe for pleading the matters on which thoſe iſſues are 
joined. Dodd v. Foddrell, 2 T. R. 235. 


An avowant ſhall pay coſts on the ſpecial avowries 
found againſt him. Stone v. Forſyth, Doug. Rep. 709. 


And ſhall not have coſts on the aſſirmance of a judg- 
ment in his favour on a writ of error. I. 709. 


Vox. II. 1 | The 
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Of double coſts The ſtat, 11 Geo. 2. c. 19. ſ. 22. gives the defendant 

under Ix Geo. or defendants in replevin making avowry, or conuſance 

2. Co 19. . . . . . 
upon diſtreſſes for rent, relief, heriot, or other ſervice, in 
caſe the plaintiff in the action ſhall become nonſuit, 
diſcontinue, or have judgment againſt him, double coſts. 


But where the defendant avowed the taking and de- 
taining an ox, as a ſeizure for Heriot cuſtom, (claiming no 
right to diſtrain,) and plaintiff became nonſuit, and the 
prothonotary had allowed defendant double coſts, taking 
the caſe to be within the ſtat. 11 Geo. 2. the court, 

on motion that the prothonotary might review his taxa- 
tion, made the rule for that purpoſe abſolute ; holding 
that the avowry not being for taking the ox as a diſtreſs, 
is out of the ſtatute. For heriot ſer vice, cattle, &c. are 
diſtrainable ; for heriot ce not. Lloyd v. Winton, 
Barnes, 148. 2 Will. 28. 


For further information on coſts in replevin, ſee 
Hullock's Law of Coſts, 


IV. Of the Stire Fatias. 


A feire facias is not an original but a judicial writ, 
founded on ſome matter of record, as a judgment, re- 
cognizance, or letters patent, on which it lies; either to 
enforce the execution of them, or to vacate or ſet them 
It is an action. aſide. But though in ſtriftneſs it is a writ judicial or 

of execution, yet in a certain degree it is in the nature 
of an original, and is therefore properly called an action, 
ſo that a releaſe of all actions or executions is a good 
plea in bar fto a ſci. fa. and upon this ground it is 
that a plea to a ſci. fa. ſhould conclude, “ if the 

« plaintiff ought to have or maintain his action,“ & c. 

2 Wilſ. 251. Fenner v. Evans, 1 D. & E. 267. 4 


In what caſesit A ſcire facias lies for many purpoſes in law, the writ 
lies, being formed according to the ſubject matter. But the 
. writs of ſi. fa. proper to be noticed in this work 
are—the ſci. fa. againſt bail after judgment had 

againſt the principal on their recognizance forfeited, 


and the ſci. fa, to revive judgments, and to continue 
ſuits. E 
Of 


Sci. fa, what, 
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Of the proceedings by ci. fa. againſt bail, we have 
already treated; ſee ch. 15. ſec. 4. It only remains to 
conſider of the i. fa. to revive judgments and con- 


tinue ſuits, which may be divided into the following 


heads: 


SEC. 1. Of the Scire Facias to revive a Judg- 
ment, by and againſt the ſame identical Parties to 
the Suit on which the Judgment was had. 


SEC. 2. Of the Scire Facias to revive a 
Judgment by or againſt the Repreſentatives of 
either Party dying after Judgment and before 


Execution. 


Src. 3. Of the Scire Facias to continue a Suit by 


or againſt the Repreſentatives of either Party dying 
before final Judgment. 


SEC. 4. Of the Scare Facias to revive Fudgments 
or continue Suits, where the Parties are changed 
either by Bankruptcy or Marriage. 


SEC. 5. Of the practical Proceedings by Scire 
Facias in all the above Caſes. | 


SECTION I. 


Of the Scire Facias to revive a Judgment by and 
againſt the ſame Parties. 


It has been juſt obſerved that a ſci. fa. is an Scire facias an 
action; for this reaſon a ſci. fa. to revive a judgment action within 
is within the clauſe of the annuity act 17 Geo. 3. © 3 
c. 26. commanding that no action ſhall be brought on | 


any judgment already entered. Fenner v. Evans, 1 D. 
& E. 267. 


But properl ſpeaking, a ſcire facias to revive a judg- It is properly a 
ment is only the continuation of an action. It is a ſte a ge, pas, 
leading to the execution of a judgment already ob- „ 
tained; it is but the enforcing 4 the original demand 
for which the action was brought. In a word, the Ji. by. 

T2 fas 
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fa. to revive judgments, creates nothing anew, but may 
be ſaid only to reanimate that which before had exiſtence, 
but whoſe vital faculties and powers are, as it were, 
| ſuſpended, and, without the ſalutary interference of the 
ſet. fa., would be wholly loſt. | 


Bankrupt not It is upon this ground, (viz. that a ad is only 

liable to colts the continuance of an action, ) that if a bankrupt be dit- 

of ſci. fa. * . . 
charged from the original judgment, ſo he will from 
the coſts of the ſci. fa. though the latter were ſued out 


after his bankruptcy. Philips v. Brown, 6 D. & E. 283. 


Any agreement So, if in the original action the plaintiff agrees not to 
in the original bring a writ of error, his repreſentatives upon the judg- 
action binding . : q 

in proceedings ment being revived againſt chem by ci. fa. ſhall be 
on ſci, fa, bound by ſuch agreement. Executors of Wright v. 


Nutt, 1 D. & E. 388. 


| How farſci. fa, It was formerly doubted whether a ſi. fa. to re- 

lay at common vive a judgment lay at common law, but this doubt, 

mm ſays Lord Coke, aroſe for want of diſtinguiſhing be- 

tween perſonal and real actions. 2 Inſt. 409. In real 

actions, if execution was not ſued within the year, a 

ſei. fa. lay for the land, becauſe no other advantage 

could be taken of the judgment, as an aCtion of debt 

could not be maintained thereon; but in perſonal 

actions the party had a remedy by action of debt on 

the judgment, therefore no /c. fa. could ifſue; ſo in 

| mixed actions, as an aſſize, writ of annuity, and eject- 

low given by ment, a ſci. fa. lay. But the ſci. fa. in all perſonal 
ſtatute. actions is given by ſtat. Weſt. 2. c. 45. | 


How nowuſed Now, therefore, after judgment obtained in a per- 
nen 1 meat ſonal action, whether obtained by plaintiff or defendant, 
* year old. for a judgment of nonſuit is governed by the ſame 
rule, if the execution is not ſued out within a year and 
a day after ſigning the judgment, no execution can go 
until a fci fa. is ſued out to revive the judgment, and 
a judgment on ſuch ſci. fa. has been obtained; except in 
the caſe of the king, when there need not be any /c:. fa. 
2 Sal. 603. Ray. 328. 


A un and a day is certainly ample time for the party 
who has obtained judgment to carry it into effect, and 
if he negleCts ſo to do, it is but juſt that proper _ 

0 
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ſhould be given to the other fide of his intention to put 
it in force, that he may not be taken by ſurprize ; and 
this is the uſe and meaning of the proceedings by ci. fa. 


For this reaſon, if the delay is not occaſioned by the ꝑnleſs delay 
party entitled to the judgment, but by the defendant occaſioned by 
himſelf ; or if it were by agreement between the parties, defendant, 
then execution may iſſue without any ſuch ſci. fa. 


See ch. 12. B. Tit. Execution, for caſes on this head. 


% 


As if there be a cefſet executio; but then execution Or by ceſſet ex- 
mult iſſue within a year after the ct executio is de- ecutio. 
termined, | 

But if execution were ſued out within the year and or writ of exe- 
returned, but from which the plaintiff had no benefit, cution has been 
there needs no /i. fa. afterwards, but that execu- 1 
tion may be continued down on the roll, by vicecomes : ; 
non miſt breve to any diſtance of Ame; but rhe writ of 
execution mult be returned by;rhe ſheriff and filed, or 
ſuch continuances cannot bęentered. Bayer v. Baldwin, 

2 Wilſ. 83. Bar. 213. /Carth. 283. 2 Show. 235. 
Aires v. Flardreſs, Str. 


OO. 


In like manner, if the plaintiff delay executing a How in caſes of 
writ of inquiry, till a year after the interlocutory Writ of inquiry. 
judgment, there muſt be a /c:. fa. 


If the plaintiff does not proceed upon the firſt /ci, fa. The ſci. fa. 
within a year and a day, he cannot afterwards procęed muſt be pro- 
on that writ, but muſt ſue out a new ſc. fa. for the old geededon withe 
writ is diſcontinued. in the year. 


An execution had, after a year and a day, without a Execution 
Cle fa. is not voi t voidable. 140. Sal. 273. without ſci-fa, 
ſei. fa oid, but voidable. 3 Lev. 140. Sal. 273 Sh 
For the manner of ſuing out the ſci. fa., appearing 
thereto, and proceeding in the action, ſee poſh, ſec. 5. 


FT 
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SECTION II. 


Of the Scire Facias to revive a Judgment by or 
againſt the Repreſentatives of either Party dying 
after final Judgment. 


If Came parties When a judgment has been obtained, it is not only 
to the ſuit not neceſſary that the fruits of ſuch judgment ſhould be 
alive, ſci. fa. reaped by ſuing out execution in due time, namely, 
muſt iſſue be- .: p 
fore execution, Within the year and day, but alſo that at the time of 
ſuch execution iſſuing, the ſame perſons who were the 
parties to the ſuit ſhould be living; if therefore after 
ſuch judgment, but before execution, either the plaintiff 
or defendant dies, the judgment muſt be revived by 
ſci. fa., by or againſt the repreſentative of the de- 
ceaſed, Uy any execution can ifſue. 2 Ld. Ray. 768. 


Lutw. 1273- 


How if plaintiff And if the plaintiff in the action dies, his repreſen- 

die. tatives muſt prove the will, or take out letters of admi- 
niſtration, (as the caſe may be, ) before ſuch ci. fa. is 
ſued out. 6 Mod. 134. 7 Mod. 15. | 


If defendant die But if the defendant die in the vacation, and the 
. In the vacation. judgment be not a year old, it is ſaid, the plaintiff may 

— gre” without a /ci. fa. Imp. C. B. 510. K. B. 431. 
SS... 1 Bal, By. 2 Ute. 1081. 


Though in a late caſe, where judgment on a warrant 
of attorney was entered in Eaſter vacation againſt a 
defendant who died in Eaſter term, the judgment was 
held good, becauſe it related to the firſt day of the ante- 
cedent term, but it was held that execution could not 
be taken out upon it, until it were revived by /c:. fa. 
againſt the defendant's executor. Heapy v. Parris, 6 D. 

& E. 368. 


If 6. fa. be ſuel SO, if a writ of f. fa. be actually ſued out, but before 
out before thejr execution thereof defendant dies, there is no need of a 
death, -” ſci. fa. but the goods may be ſeized under that writ in 
the hands of his repreſentative. Farrer v. Brooks, 
2 Crom. 105. 7 ak 
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If it be a joint judgment againſt two, and one of the If it be a joint 
defendants die, a /ci. fa. lies againſt the other alone, — 
reciting the death. 4 Bac. Abr. 419. os 


But it is ſaid, that if the action be by two, and one 
of the defendants die after judgment, execution may be 
ſued in the name of both without a ci. fa. Noy, 150. 
Show. 404. Carth. 194. 


If an executor or adminiſtrator obtains judgment and If executor ob- 
dies before execution, the adminiſtrator de honig non, &c. pore > mans 
ſhall have a /c:. 2 upon ſuch judgment. Stat. 17 Car. f 
2. c. 8. Cro. Car. 167. 


If an adminiſtrator durante minoritate brings an action Or adminiſtra- 
and recovers and then his time determines, the execu- 7 — 
tor may have a /i, fa. upon that judgment, Lev. 181, e 

2 Vern. 25. | 


If there be ſeveral executors and one an infant, who If — 
1 cutors and one 
therefore cannot prove the will, thoſe of full age who 3 


have proved, may bring the /i. fa. and it ſhall be good. ſci. fa. may go. 
Hatton v. Maſcall, 1 Lev. 181. 2 Saund. 212, | 


If an-executor brings a /c. fa. on a judgment, or a If executor gets 
recognizance, and gets a judgment quod habeat execu- judgment on 
tionem, and dies inteſtate, the adminiſtrator de bonis non ſci, fa. and dies. 
muſt bring a /i. fa. upon the original judgment, and 
cannot proceed upon the judgment in the ſci. fa. Ld. 

Raym. 1049. 


For the manner of ſuing out ci. fa., appearing thereto, 
declaring thereon, &c. ſee poft, ſec. 5. 


SECTION III. 


Of the Scire Facias to continue à Suit by or againſt 
the Repreſentatives of either Party dying before 
final Judgment. 


At common law, the death of either party at any time How ſuit 
pending the action, i. e. before final judgment obtained, — Yn 
abated the ſuit, even though it happened after verdict, dat of Aber 


or, party. 
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How altered in 


joint actions by 


ſtat, 8 & W. 
3 | 


How in other 
Caſes by Nat. 
17 Car: 2. e. 8. 
and 8 & W. 
K 11. 


A. 


Firſt, if either 

party die be- 

tween the ver- 

dict and jodg- 

ment, ſtat. 17 
» Car. 2. 
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or judgment by default; and if it were a joint action, 
the death of any one of the plaintiſfs or defendants 
abated it. 


But now in all caſes of joint actions, if one of the 
plaintiffs or defendants die pending the action, the fuit 
{hall not abate, but a ſuggeſtion may be entered on the 
roll of ſuch death, and the proceedings may be continu- 
ed without any /i. fa. in the name or names of the 
ſurvivors. Stat. 8 & 9 W. 3. c. 11. f. 7. 


And if the action is not a joint one, and the plaintiff 
or defendant ſhouid die pending the ſuit, yet if ſuch 
death happen after verdict: or interlocutory judgment, 
the ſuit ſhall not abate, but may till be continued to 
execution by or againit the repreſentatives, of the party 
deceaſed. | 


But if ſuch death happens before verdict or interlocu- 
tory judgment, the ſuit ſtill abates. 


A. How if Plaintiff or Defendant die after 
Verdict and before Judgment. 


By the 1) Car. 2. c. 8. In all actions perſonal, real, 
or mixed, the death of either party between the verdict 
and the judgment, ſhall not hereafter be alleged for 
error, ſo as ſuch judgment be entered within two terms 
after ſuch verdict. | | 


And, © where any judgment after a verdict ſhall be 
*« had by or in the name of any executor or admini- 
« ſtrator in ſuch caſe, an adminiſtrator de honig non may 
*« ſue forth a ſcire facias and take execution upon ſuch 
judgment.“ 


In caſe, therefore, of the death of the party after a 
verdict, but before judgment, the judgment muſt be en- 
tered within two terms after the verdict, it is entered 
generally as if the party were living; and a general 
ſci. fa. not a ſpecial one, is ſued out by or againſt the 
repreſentative of the "deceaſed, to ſhew cauſe why exe- 
cution ſhould not iſſue. Ld. Ray. 1280. 


But 
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But though the judgment is warranted by the ſtatute, 
and is entered in the name of the deceaſed, yet if exe- 
cution be taken out within a ci. fa. it will be ſet aſide, 


Carl v. Brown, 1 Will. 302. 


If either party die after the aſſizes begin, though be- 
fore the trial and verdict, it ſhall be within the ſtatute, 
becauſe the aſſizes are but one day in law. Ld. Ray. 


1415- 


B. How if either Party die after Interlocutory B. 
and before ſinal Judgment. 


By the 8 & 9 W. 2.c. 11. ſ. 6. it is enacted, “ That Serondly, if - 
in all actions commenced in any court of record, if _ as chang 
any plaintiff happen to die after an interlocutory judge — 3 | 
ment, and befare a final judgment obtained therein, the final judgment, 
ſaid action thall not abate by reaſon thereof, if ſuch ſtat. 8 & 9 W. 
action might be originally proſecuted or maintained 3: © K. C6. 
by the executors or adminiltrators of ſuch plaintiff ; 
and if the defendant die after ſuch interlocutory Judg- 
* ment, and before final judgment therein obtained, 
the ſaid action ſhall not abate, if ſuch action might 
be originally proſecuted or maintained againſt the 
executors or adminiſtrators of ſuch defendant : and 
the plaintiff, or if he be dead, after ſuch interlocutory 
judgment, his executors or adminiſtrators, ſhall and 
may have a /ci. fa. againſt the defendant, if living 
after ſuch interlocutory judgment; or if he died after, 
then againſt his executors or adminiſtrators, . to ſhew 
* cauſe why damages in. ſuch action ſhould not be 
e aſſeſſed and recovered by him or them; and if ſuch 
&« defendant, his executors or adminiſtrators, ſhall ap- 
« pear at the return of ſuch writ, and not ſhew or 
e allege any matter ſufficient to arreſt the final judg- 
% ment, or being returned warned, or upon two writs 
Jof ſci. fa. it be returned, that the defendant, his 
** executors or adminiſtrators, had nothing whereby to 

be ſummoned, or could not be found in the country, 
ſhall make default ; that thereupon a writ of inquiry 
of damages ſhall be awarded, which _ executed 
* andreturned, judgment final ſhall be given for the ſaid 
** plaintiff, his executors or adminiſtrators, — 

; « 
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cc ſuch writ or writs of /c:, fa. againſt ſuch defendant, 
ce his executors or adminiſtrators reſpectively.” 


The former ſtatute, 17 Car, 2. makes the judgment 
good, as entered between the parties themſelves to the 
ſuit, though one died after the verdick, and before the 
judgment entered. 


But by the ſtat. of 8 & 9 W. 3. if a defendant dies 
after interlocutory judgment, the final judgment muſt 
be againſt the repreſentatives, for they are expreſsly taken 
notice of for that purpoſe ; and the ſci. fa. againſt them 


muſt appear on the ſame record. Salk, 42. 


After writ of 
inquiry execu · 
ted. 


If a defendant dies after a wriz of inquiry executed, 
and before the return thereof, it is within this act; and 
the ſcire facias againſt his executor or adminiſtrator muſt 
be to ſhew cauſe, why the damages aſſeſſed ſhould not 
be recovered. Goldſworthy v. Southcot, B. R. 1 Wilf. 


243. 1 D. & E. 388, Executors of Wright v. Nutt. 


What caſe 
within the 
ſtatute. 


The defendant died after the rule was out, but before 
the time given to plead by a judge's order expired; 
and the plaintiff ſigned an interlocutory judgment, and 
ſued out a ſci. fa. againſt the defendant's executor upon 
this ſtatute, to ſhew cauſe why damages ſhould not be 
aſſeſſed and recovered ; but on motion, the court ſet 
aſide the proceedings for irregularity, as the writ abated 
by the death of the defendant before interlocutory 
judgment was ſigned, notwithſtanding the rule to plead 
was out. And ſo held in Sibert v. The Executor of Ge- 
neral Ruſſel, Mich. 9 Geo. 2. Wallop v. Irwin, 1 Will. 
315. 


For the manner of ſuing out fei. - appearing thereto 
declaring thereon, &c. — Poſt. ſec. 5. n 


WG 


& > iow 
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SECTION IV, 


Of the Scire Facias to revive Fudgments, where 
the ſituation of the Parties is changed by Mar- 
riage or Bankruptcy. 


It is not only neceſſary that the parties to the record ir qc partics to 
ſhould be alive at the time of the execution, but that the ſuit change 
they ſhould not have altered their fituation ſo as to their — peg 
have changed their legal reſponſibility; as in caſe of ConGidlity, fel 
a feme ſole marrying, after judgment and before execu- fa. neceſſay. 
tion; or of either party becoming a bankrupt. 


A. Of the Marriage of the Party, A. 7 


If a judgment be recovered by a feme ſole, and ſhe be- As firſt, by mar. 

fore execution taken out, marries, the huſband and wife vage. 
muft ſue out a /ci, fa, and get judgment thereon, quod 
habeant executionem ; and if after ſuch judgment, but be- Judgment b 
g . IG u judg Judgment by 
2 * — wife dies, the huſband _ may — who 

ave a /ci. fa. and go on to execution. codyer v. — 
Freſham, Sal, 116. * 455. , riexand dies 


So, vice verſa, if judgment be recovered againſt a feme Judgment 
ſole, and ſhe marries, a /ci. fa. muſt be ſued out againſt — 
the huſband and wife, and judgment had againſt Cow —_ 2 
and if the wife then dies, a new ſci. fa. may iſſue againſt and dies. — 
the huſband only, and he will be chargeable, though he 
was not liable upon the firſt judgment. Carth. 30. 


Sal. 116. 1 Mog. 170. 


If huſband and wife obtain judgment, and the wife Judgment by 
dies, the huſband without taking out adminiſtration to baron and ſeme, 


her, may have a /ci. fa. Cro. Eliz. 844. 3 Mod. 188. and feme dies. 
2 Leon. 14. 


The principle in all the above caſes is, that by the 
1 on the ci. fa. it becomes a debt of the huſ- 
8. 


/ 


But 
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Judgment by But if a feme ſole be executrix of another, and as ſuch 
* executrix recovers judgment, and then marries, and a 
terwards mar. ci. fa. be ſued out by the huſband and wife, as ſuch 
ries and dies. executrix and judgment had thereon ; if the wife after. 
wards die, the huſband cannot ſue out a /ci. fa. alone, 
and have execution for ſuch debt, as his own proper 
debt, becauſe the judgment does not make it ſuch, but 
it belongs to the ſucceeding executor or adminiſtrator 
de bonis non, as aſſets of the original teſtator's eftate. 

Cro. Car. 207, Beaumont v. Long. 


judgment ow If an action be brought againſt a married woman, 
plea of —_— and ſhe pleads her coverture, which is found for her, 
«owes ogg the huſband cannot have execution for the coſts without 


a ſci, fa, Wortley v. Rayner, Doug. 637. 


B. B. Of the Bankruptcy of the Party. 


Secondly, by Another caſe in which a /c:. fa. may be neceſſary 
bankruptcy. from the party having changed his legal reſponſibility, 
is that of bankruptcy, | | 


If plaintiff be- If a plaintiff become bankrupt any time after the 
come bankrupt, commencement of a ſuit, and before interlocutory or 


— — final judgment, the proceedings ſhould be continued till 


ſci. fa. or in the judgment in the name of the bankrupt ; for the aſſignees 
name of bank- cannot make themſelves parties in any intermediate 
pe. ſtage of the proceedings; but immediately after judg- 
ment, even an interlocutory one, they may; ſo that, af- 
ter interlocutory judgment, they may either ſue out a 
ſci. fa. in their own names againſt the defendant, to 
ſhew cauſe why a writ of inquiry ſhould not iſſue, or 
they may continue the ſuit till judgment, and afterwards 
ſue out a /c:. fa. and take out execution, or they may 
proceed to judgment and execution, without any /c:. fa. 
in the name of the bankrupt. The laſt is the beſt and 
quickeſt mode. Waugh v. Auftin, 2 D. & E. 437. 
Bibbins v. Mantel, 2 Wilſ. 358. 
eee ee Thus where the plaintiff after judgment and a writ 
— made of error allowed became a bankrupt, his aſſignees can- 
not become parties by ſuing out a ſci. fa. quare executio- 
nem non in their own names, to compel an aſſignment 
of errors. Kretchman v. Breyer, 1 D. & E. 463. 


Plaintiff 
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Plaintiff obtained a judgment and afterwards brought How court will 
a /ci. fa. and had judgtnent thereon, and then became u erde, 
bankrupt. The commiſſioners aſſigned the judgment to — 
a ſtranger, who moved the court that it might be entered 
ſo as to entitle him to the benefit of the judgment on 
the ſci. fa, without a new ei. fa., and it was ruled ac- 
cordingly. Plumer v. Lee, 5 Mod. 88. 


The aſſignees of a bankrupt cannot proceed by ſci. fa. No proceedings 


on a judgment, whillt error is depending thereon. Af- Aran pend- 
ſignees of Kin v. Leonard, Ld. Ray. 1295. 


If the bankruptcy be diſputed, and the afignees When court 
move the court, for money levied on an execution by a will on motion 
. detain money 
bankrupt to be brought into court, on the ground that levied by a 
the judgment was aſſigned to them as aflignees, the bankrapt. 
coart will detain the money till a 7. Ja. is brought to 


try the bankruptcy. 2 Wil. 372. 


A declaration on a /i. fa. by the aſſignees of a bank- What declara- 

rupt, ſtating that he became a bankrupt within the tien en ſci. fa. 
. by aſſignees 

meaning of the (tatutes, &c. and that his goods and ef- . 
fects were aſterwards in due manner aſhgned to the 
plaintiffs, is ſufficiently certain without alleging that 
the party was declared a bankrupt, or that his effects 
were alligned by deed. Winter v. Kre:hman, 2 D. & E. 


45. 


For the manner of ſuing out /. fa. appearing thereto, 
and proceeding thereon, ſee next ſect. 5. 


SECTION V. 


Of the Proceedings in the Action of Scire Facias in 
all the above Caſes. 


A ſci. fa. may iſſue of courſe at any time within Wen ſci. fa. 
ſeven years from the ſigning of the judgment, may iſſue. 


If the judgment be above ſeven, but not ten years without mo- 
ſtanding, there muſt be a ſide bar motion in treaſury, tion. 
(0 


286 res.,  fſCh IVE 


(no affidavit neceſſary,) and a rule got at clerk of rules 
in K. B. and ſecondary's in C. B. But it need not be 
. ſerved on defendant or his attorney. 


When motion But if the judgment be above ten years old, the plain. 
neceſſary. tiff muſt in K. B. move the court, on an affidavit of the 
debt being due; the judgment unſatisfied and the defen- 
dant living, (or as the caſe may be, ) it is a rule to ſhew 
cauſe. But in C. B. no ſuch affidavit is neceſſary, but 
it is a motion of courſe ſigned by a ſerjeant; but then 
there muſt be a ſcire feci returned to ſuch ſci. fa. or on 
aſſidavit of perſonal notice to the defendant. 


But if the judgment in C. B. be above twenty years 
old, there muſt be an affidavit and rule to ſhew cauſe as 
in K. B. Coyrgarne v. Fly, 2 Blac. 995. 


If after the above motion the judgment is revived, 
and then defendant dies before execution, the plaintiff 
muſt ſue out a new ſci. fa., but he may have it without 
motion, the judgment being revived before. Sal. 598. 


in K. B. two In the King's Bench, and in all cafes, there muſt be 


nihils always either one ſci. fa. with a ſcire fect returned, or two ſc. 
requiſite: Fa. s with nihilt. 2 Inſt. 472. 2 Mod. Caſ. 227. 


In C. B. in cer- But in C. B. whenever the ſci. fa. is to revive a judg- 
tain caſes, one ment againſt the ſame defendant who was party and 
ninil ſufficient. privy to the judgment, one ſcire facias is ſufficient 

though a nihil be returned thereto. Dyer, 186. Sal. 599. 


In other caſes, But not ſo where the defendant is not party to the 
Two. record. | 


Of the teſte and The time, however, between the te/te and return in 


return in both both courts is in effect the ſame; for in C. B. the one 
courts. 


in general, oo Although the intent of the ſci. fa. is to give the party 
notice given on againſt whom execution is about to ifſue, notice ot 
* warning thereof, yet by the general practice it is wholly 

; defeated, 
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defeated, for the defendant may be ſummoned or not 


as the party thinks fit; and indeed the uſual way is to 


revive the judgment without giving the party any 
notice. 


No alias fei. fo. muſt iſſue till the firſt writ of Fei. fa. Of the alias ſei. 
be returnable. R. T. 8 W. 3. | node io 
And in C. B. not until the appearance-day of the 
return of the firſt. 


The alias ſhall bear teſte the day of the return of the - 
firſt. Sal. 599. | 


And in C. B. on the appearance-day of the return of 
the firſt, 


If only one i. fu. and a ſcire feci in K. B. ſuch ſci. 
fa. ſhould have fifteen days between the zee and return. 


So muſt every /ci. 75 when proceedings by original; How if pro- 
but if incluſive both o teſie and return, it is good. Sal. — by ori- | 
599. 2 Jones, 228. Zinal. i 


And the alias ſci. fa. by original, muſt be teſted on 
the appearance- day of return of firſt. 


If plaintiff means to proceed without giving notice 
to defendant, let him in K. B. ſue out ſci. p _ 25. 6d. — 1” 
ſtamp parchment ; get it ſigned and ſealed ; leave it at ihe party is not 
ſheriff's office any time before the return thereof, R. E. 1 
5 Geo. 2. one day before is ſufficient; upon the return- 
day fue out an alias, ſign and ſeal it, leave it at In K. B. 
ſheriff's office four days excluſive before the return 
thereof, R. E. 5 G. 2. They muſt be the laſt four days. 
4 D. & E. 583. On the return-day of alias, give a 
rule at the clerk of the rules, on plain paper, thus, 
A. B. v. C. D. rule on ſci. fa. it expires four days ex- 
clufive of the day it is given, and if the defendant does 
not appear, get ſci. fa. from the ſheriff's office, make 
entry on roll as far as ſum recovered, get the roll and 


the two /ci. Fa. s marked by clerk of judgments, and 
then ſue out execution. 


If 
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| If the /ci. fa,'s be returnable different terms, make 
the entry as directed ante, p. 117, if in K. B. and 
p. 118. if in C. B. | 


In C. B. In C. B. ingroſs writ of /c:. fa. on 25. Gd. ſtamp 
parchment; get it ſigned by prothonotary and ſealed. 
Indorſe the attorney's name and place of abode thereon 
and the day it is ſued out, with, * to be returned nhl,” 
Leave it at ſheriff 's office, when returnable call for it, 
give rule at prothonotary's to appear; it is a four day 
rule; at expiration thereof ſearch the book for appear- 
ance, if none to be found, make the entry on a roll, 
which take to prothonotary, who will ſign judgment 
file writ of /c;. fa, with c/tos brevium, and ſue out exe- 
cution. 5 


Of the procced- If the plaintiff wiſhes to have the defendant ſum- 


ing it defendant 11 ned, proceed as directed ante, p. 116, 
is to be ſum- 


moned. a 
Of the appear- So alſo, for the appearance to the ſci. fa. and the 


ance and ſubſe= declaration and ſubſequent proceedings, ſee ante, p. 117. 
quent proceed- and the obſervations to ſec. 4, ch. 15. 

185. > a 

In what court The /ci. fa, muſt be brought in the ſame court where 
ſci. fa. to be the original proceedings were, and the %s and returns 


drought, of the writs muſt be as the original action was by bill or 
original, 
What ſci. fa, If the judgment of an inferior court is removed into 


ſhould ſhew B. R. by certiorari, and the party ſues a ſci. fa. to have 
when juegment exccution upon ſuch judgment, he ought to ſhew in his 
was in an in- , 
terioc court and ſci. fa. that it is the — of ſuch an inferior 
removed by cer Court removed thither by certiorari, and ought to ſhew 
Doran. the particular limits of the inferior juriſdiction, and 
pray execution within the particular limits. But if the 
judgment be removed into B. R. by writ of error, and 
affirmed, the party may have execution in any part of 
England; for by the affirmance it has become the judg- 
ment of the King's Bench. But in a ſci. fa. upon ſuch 
judgment affirmed, the plaintiff ought to allege, that it 
was removed thither by writ of error. Ld. Raym. 216. 
eee To a ſci. fa. againſt an executor or adminiſtrator, he 
a can make no other defence by way of plea than the 
party himſelf, if alive, could have done, which -_ 
only 


} 
1 
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only be a releaſe or other matter in bar arifing, puis 
darrien continuance. Salk. 315. y 


And if he omits to plead ſuch matter, he ſhall not 
have an audita querela, 1 Will. 98. 


But where the party has a matter which he might have How relieved 
pleaded to the /c:. fa. in his diſeharge, and tuo mils are on motion, if 
returned, and judgment againſt him, the court will de *Pportunity 
relieve him upon motion, without putting him to an Sh 
audita querela, Aliter in caſe a ſcire fect bo returned, 

Anon. Salk. 93. 


Formerly the method was, upon obtaining judg- Of proceeding 
ment by default againſt an executor or adminiſtrator, againſt Dr 
(which would reach only the goods of the teſtator or in- 3 
teſtate,) and nulla bona returned to a F. fa. ſued out on of geraſtavit. 
ſuch judgment, to iſſue a writ to inquire, whether 
the defendant had waſted any of the effects of the de- 
ceaſed; and if a devaſtavit was found by the inquiſition, 
and returned thereto, then for the plaintiff to proceed 
by /ci. fa. ſor the defendant to ſhew cauſe why the 
plaintiff ſhould not have judgment de benis propriis ; 
to which /ci. fa. the executor or adminiſtrator could 
appear and plead plene adminiſtravit [as in the caſe 
above].—But now the Feri facias inquiry and the /ci. 
fa. are incorporated, and made out in one writ for 
expedition. However, this method, though much bet- 
ter than the old one, is ſeldom purſued at this day, as-it 
does not anſwer to the plaintiff if the debt is but a ſmall 
one, becauſe no coſts are allowed againſt the executor 
or adminiſtrator, unleſs they appear and plead to the 
ſci. fa. and it be found againſt them. But the way is 


to bring an action of debt on the judgment, ſuggeſting 
a devaſtavit, 


A ſci. fa. on a judgment muſt purſue the terms of Sci fa. muſt 
the judgment. And therefore, where an executor follow judg- 
pleads plene n e and the plaintiff does not take went. 
iſſue on it, but takes a judgment of aſſets quand» acci- 
derint, the ſci. fa. on that judgment muſt only pray 
execution of ſuch aſſets as have come to the executor's 
hands ſince the former judgment, and if it pray · xecuti- 
on of aſſets generally, without confining it to that time, 


it cannot be ſupparted. 
Vol. II. 19, But 
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But court will But if the executor receive aſſets between the time of 

in certain caſes the plaintiff's ſuing out the writ in the firſt action, and 

+ cop de the judgment of quando acciderint, the court will permit 

dad. the plaintiff to amend his judgment as to the time, by 
making it a judgment as of that term when he could 
at the ſooneſt have entered it up, unleſs the defendant 
can ſhew that in point of fact ſome injuſtice will be 
done by it in the particular cafe. Mara v. Quin, 6 D. 
& E. 1. 


CH AP. XVII. 


Of Proceedings in Real Actions. 


AVING ſhewn the mode of proceeding in all com- 

mon actions, and in ſome particular actions, as 

well perſonal as mixed; it may be uſeful, in the next 
place, to treat of the proceedings in ſuch real actions 
as are in moſt general uſe, and in certain caſes muſt 
ſtill be reſorted to. Such as | 


Sec. 1. Dower. 

SEC. 2. Partition. 

SEC. 3. Quare Impedit. 
SEC. 4. Right. —Mrit of. 
SEC, 5. Waſte. 


SzcTion 1. 
Of Dower. 


Dower is that part of the huſband's eſtate, which What, 
comes to the wife after the death of the huſband. 


Every wife by law is entitled to be endowed of all Who entitled 
lands and tenements, of which her huſband was ſeiſed do it. 
in fee ſimple at any time during coverture, or in fee tail 
general, or as heir in ſpecial tail, and of which any iflue, 


which ſhe might have had, might by poſſibility have 
been heir. 


And ſhe ſhall be endowed, as well of lands, &. Of what dower 


where the huſband had a ſeiſin in law, as an actual ſeifin. ſhall be, 
Co. Lit. 31. a. | 


U 2 And 
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Muſt be actual 
wife, 


Of what age. 


To what cx- 
tent. 


When to be aſ- 


ſigned. 


forty days after her huſband 
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And a widow ſhall be endowed of all her huſband's 
lands, tenements and hereditaments, corporeal or incor- 
poreal, unleſs there be a ſpecial reaſon to the contrary ; for 


of a caſtle built for defence of the realm ſhe ſhall not be 


endowed, nor of a common without ſtint—nor of a co- 
Pyhold eſtate, unleſs by the cuſtom of the manor : and 
then it is not called dower, but her free bench. 


Where dower is allowable, it matters not, though the 
huſband aliens the land during coverture ; for he aliens 
it liable to dower. 


She muſt be the actual wife of the party at the time 
of his deceaſe: ſo that, if ſhe has been divorced a vin- 
culo matrimonii, ſhe is not entitled to dower. But if ſhe 
were divorced « menſa et tors only, though it were for 
adultery, by the common law ſhe ſhould have her 
dower; yet now by ſtat. Weſtm. 2. if a woman elopes 
from her huſband, and lives with an adulterer, ſhe ſhall 
loſe her dower, unleſs her huſband be voluntarily recon- 
ciled. 


Widows of traitors are barred of dower, by ſtat. 5 
& 6 Edw. 6. c. 11. (except in certain treaſons relating 
to the coin), but not the widows of felons. 


An alien widow of a ſubject cannot be endowed. 


And to be entitled to dower, the wife muſt be above 
nine years old at the death of her huſband. 


Dower varies according to the particular cuſtom of 
the place ; in general it is a third, but if the lands be 


gavelkind, it is a moiety. 


Dower ought to be aſſigned to the widow within 

s death; and by law ſhe has 
the privilege of ſtaying in the capital manſion, or ſome 
houſe whereof ſhe is dowable, for forty days after her 
huſband's death, (the day of his death being accounted 
one,) which is called the widow's quarantine ; during 
which time ſhe is to be ſupplied with all necaſſaries at 


the expence of the heir; and before the end thereof, is 


to have her dower aſſigned her; and this privilege 33 
confirmed by Magna Charta, c. 7. 


A widow 


KK. _£\. 4a ta Rod ad 


yz 


_ 5. Dower ex afſenſu patris, which is only a ſpecies of the 
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A widow may prevent her dower, or forfeit the ſame How prevented * 
by her own act; the firſt caſe happens, when ſhe de- ® forfeited. | 
tains the charters of title-deeds and evidences of the 
eſtate from the heir; in which cafe ſhe is not entitled to 
dower till ſhe reſtores them. And the latter happens, 
when after aſſignment, the dowager aliens the land 
aſſigned her for dower; in which caſe ſhe forfeits her 
dower 4½% facto, and the heir may recover it by action 
by the ſtatute of Glouceſter. 


There are three things requiſite to entitle a perſon to The three 
lower, viz. marriage, ſeiſin, and the death of the huſ- ma gs requi- 
band. = 


A woman entitled to dower cannot enter till it be 
atligned to her, and ſet out either by the heir, terre te- 
nant, or ſheriff (after recovery thereof by action) in 
ccrtainty. Roll. Abr. 681. Dy. 346. Plow. 549. 
Brook. 18. Co. Lit. 34. a. 37. a. b. | . 


c 


Tenancy in dower, or an action for dower, ſeldom A gionof dower 
happens at this day, dower being generally barred by a ſeldom 
Jainture (as regulated by the ſtatute of uſes, 27 Hen. 8. brought now, 
c. 10.) made upon preconcerted marriages, or where Why. 
the eſtate is conſiderable, 


But where it is not barred by any marriage ſettlement, 
1 the heir or his guardian do not aſſign the widow her 
dower within the term of quarantine, or do aflign it 5 
unfairly, ſhe has her remedy at law, and the ſheriff is 9 
appointed to aſſign it. | 


If the heir (being under age) or his guardian, aſſign 9 the wit oi 
more than ſhe ought to have, it may be afterwards reme- admeaſure- 
died by writ of admeaſurement of dower. Co, Lit. 34. 2 of 

There were five kinds of dower ; 1. Dower de la pluis ot the different 
bealle, which was aboliſhed with the military tenures. kinds of dower. 
2. Dower by the common law. 3. Dower by particu- 
lar cxſtom, as that the wife ſhall have more than a third 
or leſs, or the whole. 4. Dower ad oftium eccigſic. And 


laſt. But the only ufual ſpecies of dower at preſent 

ſubſiſting, is dower by the common hw ; in treating of 

which we will consider, 32108 
A. The 
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A. The Proceſs in Dower. 

B. The Appearing, Counting, &c. 
C. The Demanding a View. 

D. The Pleadings. 


E. The Judgment both by Default and Final, 


A. Of the Proceſs in Dower. 


| Different writs | Dower may be recovered by writ of dower unde nil 


in dower.  Foabet, or by writ of right of donver. The latter is pro- 

| per when the wife has already dower of part in the 
ſame ville: for then ſhe cannot have a dower unde nil 
habet, againſt the ſame tenant. Com. Dig. tit. Dower, 
which is only when the whole is withholden. 


Of the unde nil The writ of -dower unde nil habet may be ſued in the 
habet. Common Pleas, or in the county by 7ufticies, or upon a 


ſpecial cuſtom by plaint ; but it is uſually commenced in 
the Common Pleas. 


A præcipe muſt be made out for the original writ, 
which is in the following form : 5 


« Berkſhire, to wit. Command E. F. that juſtly, &c. 
he render to Ann B. widow, who was the wife of John 
c B. her reaſonable dower, which falleth to her out of 

e the freehold which was of the ſaid John B. heretofore 
„ her huſband, in the pariſhes of O. P. Q. and R. 
*© whereof ſhe nothing hath, as ſhe ſays. 


© Returnable in eight days of the 
„% Purification of the Bleſſed 
* Virgin Mary.“ 


For forms of the original writ, vide the books of en- 
tries, &c. FE 


The writ was, Command B. that he render A. her rea- 
ſenable dower of lands, &c. late of C. her huſband : and 
becauſe the writ did not ſay, Command B. that he _ 

853 | A. who 


a 


t, 
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A. who «vas the wife of C. &c. the writ was held ill. 


Cro, Car. 217. 


When the original writ is obtained, the proceſs upon Of the fum- 
it is a ſummons, which is to be ſerved upon the tenant or mons on the 
upon the land: after which, fourteen days before the 
return thereof, proclamation muſt be made of that ſum- pfoclawation. 
mons on a Sunday, at or near the molt uſual door of the | 
church or chapel of the town or pariſh where the lands 
lie; and that proclamation mult he returned, together 
with the names of the ſummoners, purſuant to 31 Eliz. 
c. 4. for without it no grand cape can be awarded, bur an 
alias and pluries ſummons, 


The proclanzation, by the ſtatute 31 Eliz. ought to 
be made at the pariſh church door, though it be in 
another county than where the land lies. Cro. Eliz. 472. 


At the return of the ſummons, defendant may caſt Eſſoigu. 
an efſo:gn. 


If the tenant caſts an efoign, at the return of the 
ſummons, it muſt be entered upon the efign-day of the 
ſame return. 


And if noeſven be then entered upon the day of ex- 
ceptions, the defendant may enter a ne recipiatur. 


The return by the ſheriff is in this form: — q 
« Pledges of proſecuting | Richard Roe. 


% H have commanded the within- named and at 
„the great and common door of the pariſh church of 
" within written, upon the Lord's day, (to wit,) 
“ on the day of within written, imme- 
% diately after divine ſervice and preaching ended, I 
« have made public proclamation according to the form 
of the ſtatute, and as this writ itſelf commands and 
requires. | 
Summoners of the within-named 


W. W. Eſq. 
% E. F. R. S. and T. W. 


ſheriff.” 


Upon the return of the ſummons, if the tenant does Grand cape, 
not appear, or caſt an eſoign, or if an eſſoign is caſt, and at 
the day given by adjournment of the efſoign, the tenant 

does 


„ 
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does not appear, the next proceſs is the writ of grand 
cape. But then, before the grand cape iſſues, the de- 
mandant ſhall make her demand, for no certainty ap- 
pears before the demand made. Brook. 96. 


The writ of grand cape commands the ſheriff to ſeize 
the third part of the lands, &c. demanded; or, if the 
ſame are gavelbiud, to ſeize the moiety, &c. by the view 
of two honeſt and lawful men of the county, and to 
ſummon the tenant, &c. | 


For the form of the writ, vide the books. 


Alias grand 


If the ſheriff does not return the writ, an alias grand 
cape. 


cape goes, at the return of the graud cape : and if the 


tenant alleges, that he was not able to come, it does not 
ſave his default. R. 3 Leon. 2. 


So, if nulla tenementa, &c. be returned, a reſlatum 
grand cape iſſues. | 


If the ſheriff executes the writ, the return is in this 
form : 


Sheriff's return 64 By virtue of this writ to me directed, on the 

thereto. ce day ef january, in the year within written, I have 
c taken into the hands of our lord the king, by the view 
of A. B. and C. D. honeſt and lawful men of my 
ee county, the third jipart of the lands and tenements 


within mentioned, with the appurtenances, as I am 
« within commanded. 


«© Summoners of the within- named? W. W. Eſq. 
« E. F. R. S. and T. W. ſheriff.” 


Tenant waging I the tenant appears, he may wage his law of non 
law. ſummons, &e. If he does not wage his law, there ſhall 
be final judgment againſt him. Com. Dig. 5 vol. 240- 


Strictneſs re- In dower of lands in L. M. and N. the ſheriff returns 
quired in mak- pledges of proſecuting A. B. C. D. and the names of the 
ome ſummoness A. F. G. H. and that after the ſummons made, 
3658 and fourteen days and more before the return of it, at the 
moſt uſual church door of L. where part of the lands lay, 
fuck a Sunday after ſermon ended, he 2 

2 
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claimed, all and ſingular the things contained in the writ, 
to be proclaimed according to the form of the flatute in that 
caſe made, and indorſed bis name to the return. To which 
an exception was taken, becauſe proclamation was not 
made at all the church doors; but per Cur. proclamation 
at any one of them is ſuſſicient; but the return was 
held ill; becauſe, he ſays, he had proclaimed all and 
ſingular the things in that writ contained, without ſay- 
ing what. Hob, 133. 


Motion was made to ſet aſide the grand cape, procla- 


mation not having been made fourteen days before the 


return of the ſummons, according to the 31 of Eliz. the 
ſummons was returnable on the morrow of All Sonls, 
and the proclamation was made the 27th October, which 
was but fix days before the return. The court made a 
rule to ſhew cauſe, which was afterwards made abſo- 
lute, no cauſe being ſhewn. Barnes, 1. 


B. Of Appearing, Counting, &c. in Dower. 


If the tenant appears upon the ſummons, &c, he may 
youch the heir to warranty. 


Or if the tenant appears upon the ſummans, or on the 
adjournment of the gn, or if he appears at the return 
of the grand cape, and the defendant releaſes the de- 
fault, the demandant ſhall count upon her writ. Co. 
Ent. 271. a. 


The count fhall be of a third part of ſuch a meſſuage, What the 
&c. for if it be of three meſſuages, &c. where there are count ſhould be 
ſeveral, and three is the third part of all, it is bad. 3 12 


Lev. 169. But Nuere, if it cannot be amended? . 


If dower is demanded of lands of the nature of ga- 
velkind, it muſt be of a moiety dum ſola et caſſa for if 
the plaintiff demands a third part, it is a good bar that 
the land is gaveltind. 1 Leon. 133. 


The count muſt deſcribe the lands ſo certain, that How lands de- 
ſeiſin may be given by the ſheriff, and therefore of a fcribed. 


third part of three tenements is bad · 2 Mod-355- 
Dowe! 
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Dower does not lie de tene mento, being too indefinite. 

Ld. Raym. 1384. 
How el If the demandant is not named, as que fuit uxor B. 
named therein. in the firſt part of the writ, it is bad; though afterwards, 


the lands demanded are called terras B. quondam viri ſui, 
Cro. Jac. 217. | 


The tenant, after appearing to the grand cape, return. 
able the third return of term, obtained a rule, on mo- 
tion, to ſhew cauſe why he ſhould not have an impar- 
lance, which, at hearing, was diſcharged. Et pur Cur, 
In dower unde nil habet, or any other real action, an im- 
parlance is not to be given: efoigns are a ſufficient de- 
lay. Real actions are not within any of the rules of 
court concerning imparlances. Barnes, 2. 


E C. C. Of Demanding a View in Dower, 


5 | | When the demandant has counted, the tenant may 
„ demand a view of the lands demanded. Co. Ent. 177. a. 


Or if dower is demanded of a rent, he may demand 
view of the land out of which it iſſues. 


Whoentitledto By ſtatute Weſtm. 2. 13 Edw. 1. c. 48. the tenant 
uch view. ſhall not have a view, if & huſband of the demandant 
aliened to the tenant himſelf, 2 Inſt. 481. 3 Lev. 
169; or if the huſband died ſeiſed; or if a prior 
writ of the demandant abated by a plea, which aroſe 
upon the view, And if the tenant demands a view 
when it is not allowable, the demandant may counter- 
plead ; as if the demandant's huſband died ſeiſed. 
Clift. 299. Raſt. 231, 3 Lev. 168. 


The counter plea in ſuch caſe, prays, that the view 
_ be excluded. Vide more of the view in dower, 
an 


nd what pleas may be had after, Com. Dig. 5 vol. 251- 
(and tit. Abatement, 1. 25.) * 5 | 


3 X D. Of 


Jf 
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D. Of Pleading in Dower. D. 


There are ſome pleas which may be pleaded in abate- Of the pleas in 
ment, as ancient demeſne. That the defendant took 3 
huſband pending the writ; that her huſband was at- 
taint; non tenure ; or non tenure of part; that he holds 
jointly with A. not named. | 


As to pleas in bar, there are ſome which admit the 
demand, others which deny it. 


Of the firſt ſort are the pleas of t temps priſt, and In bar, 
if this is pleaded on the firſt day of the return of the 
ſummons, it will excuſe damage. Co. Lit. 32. b. 


So the heir may plead detainment of charters and 
tout temps F riſt fi, & e. Raſt. 224. b.; or detinue of char- 
ters as to parcel. Salk, 100. 


Thoſe pleas which deny the right, are ne unques ſeiſte 
que dower ; that demandant was under age dowable ; 
that the huſband of demandant is alive; an elopement 
by demandant during coverture; or a divorce a vinculo 
matrimonii; or that demandant had a jointure; or 
that the huſband, or huſband and wife, levied a fine, 
and demandant made no claim within five years ; or 
that the huſband ſuffered a recovery; or tenant may 
plead that lands were aſſigned for dower by the heir, 
&c.; that there was a demiſe for years before cover- 
ture, rendering rent, and pray, that demandant may be 
endowed of the reverſion and rent; or that demandant 
has releaſed her dower to the tenant of the freehold 3 of the plea of 
or ne ungues accouple in lawful matrimony : upon which ne unques 
plea, a writ goes to the biſhop for his certificate of the ple. 
marriage, and it 1s tried by the certificate. | 


But if the marriage took place in a country where 
no biſhop has a juriſdiction as ordinary, (as in caſe of a 
marriage in Scotland,) there the trial cannot be by the 
certificate of the biſhop, but the fact may be tried by a 
Jurys upon an iſſue joined between the parties: other- 
wife there would be a failure of juſtice. Iderton v. 
Iderton, 2 H. Blac. 159. 

27 For 
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For pleas, and the replication to pleas, vide Com. Dig. 
Bac. Abr. &c. . 


* 


An iſſue was joined upon ne ungues acceuple, & c. and 
a writ awarded to the biſhop ; he returned the evidence 


before him to prove the marriage, which appeared ſuf. 


ficient, but did not poſitively return, that the partics 
were lawfully married. Plaintiff moved for judgment 
upon the return, but the court refuſed. it, allowing 
plaintiff to move again; giving notice of the motion, 
that the other fide might have an opportunity of diſ- 
puting the ſufficiency of the return, 'The return was 
afterwards amended, and the fact certified inftead of 
the evidence, and plaintiff had judgment. Barnes, 1. 


On the plea of ne unques accouple, and the iſſue there- 
upon, a writ was awarded to the biſnop; who certified 
that ſhe was accoupled in vero matrimonio cum predia, 
B. ſed clandeſtine et quod B. & E. ( demandant ) tori et 
menſæ participatione mutus cohabitaverunt uſque ad mortem 
prædict. B. and judgment was thereupon given for the 
demandant. On which, error was brought, and inter 
alia it was aſſigned, that there was neither day nor place 
of the marriage mentioned in the certificate; but 
the court held it not material or iſſuable, becauſe the 
certificate from the biſhop is concluſive, That the cer- 
tificate is not good, becauſe it did not anſwer to the 
words of the iſſue. * Ne ungues accouple in loyal matrima- 
& nie; for that it was a true matrimony, and that they 
lived together at bed and board, is but argumentative 
that they were legitimo matrimonio cepulati; but the 
court diſallowed the exception alfo ; for vers matrimanio, 
though clandęſtino copulat: fusrunt, is as good as legitimo 
matrimonit, and have all one intendment; and though it 
be tlandeftins, yet it doth not vitiate the marriage“: and 
when it is added, that tors et wenſe participationg coha- 
bitaverunt, &c. this proves they continued as huſband 
and wife during bis life, and therefore it is not to be 


queſtioned now. Judgment affirmed. Cro. Jac, 351. 


Brook, 54. Dyer, 313. Co. Lit. 33. 9 Co. 19. 


The plea of ue ungues accouple is loyal matrimonit, 
which is the only plea whereby the lawfulneſs of a mar- 


Ni the Marriage Act, 26 Geo, 2. c. 33. fince this cafe. 
riage 
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riage can be put in iſſue, is only to be pleaded in a real 
action. Therefore the certificate of the ordinary is not 
at this day neceſſary in any perſonal or mixed action. 
Salk. 337. 1 Lev. 41. 


E. Of judgment in Dower. E. 
1. Of Judgment by Default. 


; If the tenant appears and makes default in the ſame it default be of 
i term, there ſhall be final judgment againſt him, fame term. 
2 Saund. 46. | 


Or if he confeſſes the action, or nil dicit, or non ſum 
1nformatus, there ſhall be judgment thereon, 


But if the tenant makes default in another term, 2 lt in another 
petit cape ſhall iſſue. 2 Saund. 46. And if he cannot term. 


fave his default upon the petit cape, there ſhall be fine/ 
judgment againſt him. | 

Soif the tenant pleads that the huſband is alive, and 
the demandant, at the = for trial, is ready with her 
proofs, there ſhall be final judgment againſt the tenant 
if he makes default. 2 Inſt. 80. 


If the demandant is not preſent with her proofs, Of the petit 
there ſhall be a petit cape awarded. cape. 


So if the tenant makes default at the trial by jury, 
there ſhall be a petit cape againſt him; and if he does 
not fave his default, there ſhall be Fina judgment 
againſt him. 


So there ſhall be judgment by default, though the 
tenant 19 an infant. Oro, Jac. 111. 


In dower againſt an infant, he made default upon the How if infant 
grand cape returned: and it was held per tot. Cur. that be tenaat 
judgment ſhall be given upon the default; for the in- 
one, lant ſhall not have his age in dower, which being but 
NaJ- for life, demandant may be totally defeated by his fre- 

quent defaults; though ſome of the books ſay, that if 
5 judgment be given upon the grand cape before appear- 
lage ance, 
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ance, this is error: feht, if he appears by guardian, 
and after loſeth by default; for then, if any default be 
in the guardian, he ſhall recover againſt him in a writ 
of diſceit ; but other books doubt if the infant ſhall not 
have his age in dower: however, the other ſeems 
the more reaſonable opinion. Cro. Jac. 111. 392. &c. 
Moor, 1148. &c. 


Of the opeta- On error td reverie a judgment in dower, at the 

tion of the petit grand ſeſſions in Wales, it appeared by the record, that 

8 bx the tenant appeared at the return of the ſummons, and 

the proceedings day was given over; and then came by attorney, and ſaid 
nothing in bar. Whereupon it as conſidered, that the third 
part of the lands aforeſaid, ſhould be taken into the hands if 
our lord the king ; and upon day given ad aud. judicium, 
judgment was given, that the demandant do recover. 
The error aſſigned was that they ought not to have 
awarded a petit cape, becauſe, as defendant appeared, 
they ought to have given judgment on the nihil dicit ; for 
the petit cape is always upon default after appearance, and 
is only to anſwer the default, as the grand cape is before 
appearance, to anſwer the default and demand, But 
this was held to be no error, being only an awarding of 
more proceſs than was neceſſary, and it was of advan- 
tage to the tenant by delaying the demandunt. And, 
per Twyſden, if erroneous, they might now give judg- 
ment upon the nil dicit in this court. Vent. 60. 2 Saund. 
46. 50. 5 Keb. 450. &c. 


In dower, the tenant at the day of taking the inqueſt, 
after the jury had appeared, and before they were ſworn, 
made default, and a petit cape was awarded; and the 
tenant at the day in banco informed the court, that he 
was but tenant for life, and the reverſion in one A. who 
at the day in banco ought to be received; and the court 
appointed him to plead his plea at the return of the 


petit cape, before which time his appearance ſeems idle. 
Brownl. 126. 


The demandant upon judgment by default, after 3 
grand cape, ſhall have no damages upon the inquiſition 
found, if there was no notice of executing the writ of 
inquiry. 3 Lex. 40g. 


2. Of 
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The final judgment in dower is, quod guerens recuperet Final judgment 
ſeiſinam de tertia parte tenementor. petit. z or if it be of what. 


gavelkind lands, qued recuperet ſeiſiuam de dimidio, Wc, 
And by the ſtat. of Merton, 20 Hen. 3. c. 1. Si re- 


cuperaverit tenementa de quibus vir obit ſeiſitus, tenens 


reddat damna, wiz, valorem dotis tempore mortis viri 
uſque ad diem, que per judicium curie, ſeiſinam ſuam recu- 
peraverit. 


And therefore after judgment for ſeifin, and habere 
facias ſeiſinani awarded, if the demandant makes a ſug- 
geſtion upon the roll, that her huſband died ſeiſed, 
there ſhall be a writ to inquire what damages. 1 Lev. 
38. Clift. 302. 


And upon return of the inquiſition, there ſhall be judg- 
ment quod recuperet valorem, and her damages. Or the 
jury who try the iſſue may alſo inquire of the value and 
damages. Or the demandant may remit the value and 
damages, and have an habere ſeiſinun immediately. 
Town, J. 100, 


Though the ſtatute ſays only, that ſhe ſhall recover 


Of the damages 
and writ of in- 


quiry. 


damages to the time of the judgment; yet if ſhe obtain 


judgment by default, upon a writ of inquiry, the jury 
may give her damages to the time of the inquiſition, 
unleſs ſhe were in poſſeſſion before by virtue of an ex- 
ecution awarded upon the judgment by default. The 
Jury may aſſeſs damages beyond the revenue, for ſhe 
may have ſuſtained more. 1 Leon. 56. 


Damages in dower, by the ſtat. of Merton, extends 
only to lands whereof the huſband died ſeiſed; and 
therefore, if the jury do not find that he died ſeiſed, 
Judgment for damages will be reverſed. They muſt 
find too, of what eſtate he died ſeiſed, viz. an eſtate in 
fee, or in tail; for if the huſband alien, and take back 


an eſtate for life, the wife ſhall recover dower, but no 
damages. 


If the jury find the huſband died ſeiſed, they muſt find 
the time when, the annual value of the land, and damages 
=, on 
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on account of the detention and coſts; but if they find 
the huſband was ſeiſed, but did not die fo, then no 
coſts or damages, but only the value of the land: for 
damages are only given by the ſtatute of Merton, where 
he died ſeiſed; and the ſtatute of Glouceſter, gives coſts 
only where the plaintiff recovers damages. 2 Saund, 33. 


The reaſon why the jury are to find the value of the 
land in cafe the huſband died ſeiſed, is, that the court 
may give damages purſuant to the ſtatute of Merton, 


from the death of the huſband, to the time of the judg- 


ment. And if the heir fell to J. S. and the widow re- 
covers her dower againſt him, he muſt pay the whole 
meſne profits, from the death of the huſband, though he 
have not himſelf been half the time in poſſeſſion, She 
is entitled by the ſtatute, and can recover only againſt 
the tenant. Brown & Ux. v. Smith, Hil. 25, 26 Car. 2. 


C. B. 


Damages to be 
only after de- 
mand. 


Damages muſt be after demand of dower; for the 
heir is not bound to aſſign till demanded, But unleſs 
the heir plead tout temps priſt, he ſhall not take advan- 


tage of the widow's /aches in not demanding ; and 


How damages 
loſt. 


Demand of in- 
fant good. 


From what 
time to what 
time damages 
to de given. 


though he pleads tout temps priſt, yet ſhe ſhall recover 
damages from the e of the original, to the execution 
of the writ of inquiry ; but if the heir * dower, and 
widow accepts thereof, ſhe loſes her damages. Co. 
Lit. 32. Kent and Kent, Mich. 1733, B. R. Ye and 
Yeo, 14 Geo. 2. B. R. 


Upon a trial at bar, the iſſue was, if there was a de- 
mand of dower to entitle plaintiff to damages; ſhe 
proved an aCtual demand of the heir who was an infant ; 
and the court held that dower was demandable of the 
heir, though under fourteen ; and that the not aſſigning 
of dower, though the infant did not refuſe to do it, but 
was prevented by his guardian, was a refuſal in law ſuf- 
ficient to entitle plaintiff to damages. Corſellis v. Cor- 
fellis, Hil. 29, 30 Car. 2. C. B. 


On execution of a writ of inquiry of damages, the 
jury found for damages the value of a third of the land, 
from the time of the huſband's death, till the day of the 
inquiſition, without any deduction for reprizet, (v12- 
land tax, repairs, and chief rent,) and for coſts, the jury 


gave 
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A gave the amount of the attorney's bill for a demand- 
| ant, upon his evidence that it was a reaſonable bill, and 
that he expected it from his client. The court thought 
| that the value of the third of the profits run ſince the 
; death of the huſband, ſhould have been computed only 
to the time of awarding the writ of inquiry, and not to 
the day of the inquiſition ; that an allowance ought to 


= r — — 
i ———7jꝙ＋n u 0 ———— Y pe 
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e have been made for reprizes ; the words of the writ are 
t {ultra repriſas ) ; and that the ene bill to his client 
b was the meaſure of coſts. The inquiſition was ſet aſide, 
- and a new writ ordered to be executed before a judge 
- at the next aſſizes, on payment of coſts. Barnes, 234. 
e Q. If the jury ought not to have given common coſts 
3 as one ſhilling, and the reſt allowed as coſts de incremento 
0 hy the prothonotary ? But it has been ſaid, that if the 
ſt jury give damages a morte viri, to the time of the in- 
2, quiſition, though it is after the judgment, it will be 
good. R. Leon. 56. = 
ne So, though they give damages beyond the value of the 
ls land. | 
1 Value or damages are only recoverable in dower, unde 
_ nil habet. Co. Lit. 32. b. 
= The writs of ſeiſn and inguiry of damages are blended 
o. in one writ. | 
nd 


If dower is demanded of lands, or of things that may or the aſGgne 
be ſevered, the ſheriff ought to aſſign her the third part ment by ſheriff 
by metes and bounds : and if the ſheriff does not return on writ of 
ſeiſin by metes and bounds, it is ill, unleſs cloſes certain — N 

a « cM . enmnam, 
are aſſigned by name, or ſuch a manor which is known 
and certain, in lieu of dower of other manors. Perk. 
414. Rol. Abr. 682. Co. Lit. 34. Bendl. 87. But 
an aſſignment, though in a different manner by conſent 
— the parties, may be good. Cro. El. 310. Rol. Abr. 
4 3. 


If a woman be dowable in three manors, and accepts 
of che heir one of thoſe manors, in lieu of dower in all 
the reſt, this is good, though againſt common right, 


which gives her but the third part of each manor. Roll. 
Abr. 683. | 
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But to a writ of habere facias ſeiſinam, the iheriff can- 
not return that he delivered the demandant one, inſtead 
of a third part of the three, in recompence of her dower. 


Upon the recovery of dower, and ſeiſin awarded, the 
ſheriff returned that he had aſſigned to the demandant 
her dower of a houſe, the third part of each chamber, 
and had chalked it out to her. And this return was 
held an idle and malicious return, and he was com- 
mitted for it, as in ſuch caſe, he ought to have aſſigned 
her certain chambers, or rooms thereout. Palm. 265. 


The ſheriff was committed, for refuſing to make an 
equal allotment of dower, and taking 60/. of demand- 
ant to execute the writ, and the court ordered an in- 
formation againſt him for it. 1 Keb. 743. 


If dower is demanded of meadow, paſture, &e. 


the ſheriff may aſſign all meadow, &c. for dower. 
R. Mod. 12. 19. 


A woman recovered dower, had a writ to the ſheriff, 
who returned that he had delivered 84 acres to the 
demandant of the land mentioned in the writ. After 
a /ci. fa. was brought, ſuggeſting that 60 acres of the 84 
aſſigned to her by the ſheriff were a ſtranger's, not 


mentioned in the record, and therefore ſhe ought to 


have a new diviſion. The tenant ſaid that the other 
24 acres were parcel of the land recovered, and that ſhe 
had entered and accepted the 24 acres; and upon de- 
murrer it was adjudged, that ſhe was barred by the ac- 
ceptance and entry into the 24 acres. Moor, pl. 167. 


928. Dy. 91. in margine. 


| How if de- 
mandant 
or tenant die 


during proceed - 
ings. 


Dower was brought de tertia parte of a mill, kiln- 
houſe, &c. and judgment was to recover the third part 
in ſeparalitate per metas & bundas, And this judgment 
was reverſed upon error, for it ought to have been of 


the third part generally; for if per metas & bundas, 
none can make uſe of it. Lev. 181. 2 Keb. 8. 


If demandant dies before writ of inquiry executed, 
her adminiſtrator cannot bring a ſci. fa. for the damages 
and meſne profits. Salk. 252. | 


* 


80, 
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So, if tenant dies after judgment and writ of ſeiſin 
executed, the demandant cannot bring a ſc. fa. for 
inquiry of damages, after the death of the tenant, againſt 
his heir or tertenants, 3 Lev. 275. 1 Sid. 188. 


By 16 & 17 Car. 2.c, 8. execution ſhall not be ſtayed or i error be 
by writ of error, upon any judgment after verdi#, unleſs brought. 
plaintiff become bound to pay damages and coſts in caſe 
of affirmance, or plaintiff diſcontinue or be nonſuit;z and 
a writ ſhall iſſue to inquire of meſne profits, and da- 
mages by waſte done after the firſt judgment. Stra. 971. 


Judgment in dower ſhall not be ſtayed by error, if 
plaintiff in error doth not enter into recegnizances to 
pay damages and coſts, Carth. 134. 


If judgment be affirmed in dom. proc. and coſts given, 
the demandant may bring an action on the recognizance 
for ſuch coſts, without ſuing out a writ of inquiry. 
And. 153. 


SECTION II. 


Partition. 


A. Of the Intent and Operation of Statute 
ee. 31. 

B. Of the Proceſs by Writ of Partition. 

C. Of the Declaration in Partition. 

D. Of the Pleadings in Partition. 


E. Of the firſt Judgment in Partition: And 
herein, of the Writ de Partitione faciendd, 
&c. 


ff. Of the ſecond or final Judgment in Partition. 


X 2 A, Of 
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A. A. Of the Intent and Operation of the Statute 
8 & 9 W. 3. | 


Of the intent SR A , Bb 1 
Maio By the common law, joint tenantt might agree to make 


of the fatute Partition of the lands, but one of them could not compel 
8&9 W. 3z. the others ſo to do; for as ſuch eſtate is originally 
| created by the act and agreement of the parties, the 
law would not permit any one or more of them to 
deſtroy the united poſſeſſion without a ſimilar univerſa] 
conſent, Whereas by the common law, coparcener; 
were compellable to make partition, if any one of them 
choſe to ſue out a writ of partition. But now by the 
ſtatutes 31 Hen, 8. c. 1. and 32 Hen. 8. e. 32. Fein 
tenants, and tenants in common, as well as coparceners, aic 
compellable by writ of partition to divide their lands; 
and the ſtatute of 8 & 9 W. 3. has only provided an 
eaſier method of carrying on the proceedings by the ait 
of partition, than was uſed at the common law. 


By the ſtatute 8 & 9 W. 3. c. 31. which is intitled, 

© An act for the eaſier obtaining partition of lands in 

« coparcenary, joint-tenancy, and tenancy in common; 

after reciting, that Whereas the proceedings upon writs 

66 of partition between coparceners by the common law 

© or cuſtom, joint-tenants, and tenants in common, are 

« found by experience to be tedious, chargeable, and 

© oftentimes ineffectual, by reaſon of the difficulty of 

« diſcovering the perſons and eſtates of the tenants of 

te the manors, meſſuages, lands, tenements, and here- 

64 ditaments, to be divided, and the defective or dila- 

« tory executing and returning of the proceſs of ſum- 

« mens, attachment, and diſtreſs, and other impedi- 

« ments in making and eſtabliſhing of partitions, by 

„ reaſon of which divers perſons having undivided 

„ Parts, or purparts, are greatly oppreſſed and pre- 

© judiced, and the premiſes are frequently waſted and 

« deſtroyed, or lie uncultivated and unmanured, ſo that 

«« the profits of the ſame are totally, or in a great mea- 

New proceed- et ſure loſt: for remedy — it IK enacted, That 
ings under the © after proceſs of pone, or attachment returned upon a 
ſtatute. « writ of partition, affidavit being made by any credible 
“e perſon of due notice given of the ſaid writ of parti- 

« tion to the tenant or tenants to the action, and a 

« cop) 


I. 


te 
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te copy thereof left with the occupier, or tenant or 

« tenants; or, if they cannot be found, to the wife, 

“ ſon, or daughter (being of the age of one and _ 

c years or upwards) of the tenant or tenants, or to the 
+ a in actual poſſeſſion, by virtue of any eſtate e 
of freehold, or for term of years, or uncertain in- vrt of parti - 
56 tereſt, or at will, of the manors, lands, tenements, or tion. 

« hereditaments, whereof the partition is demanded 

“ (unleſs the ſaid tenant in actual poſſeſſion be de- 

“ manded in the action) at leaſt forty days before the 

day of the return of the ſaid pone or attachment; if 

5 the tenant or tenants to ſuch writ, or any of them, 

« er the true tenant of the meſſuages, lands, tenements, 

ff and hereditaments as aforeſaid, ſhall not, in ſuch caſe, 

„ within fifteen days after return of ſuch writ of pone or of the time of 
attachment, cauſe an appearance to be entered in ſuch appearance. 
court where ſuch writ of pone or attachment ſhall be 
returnable ; then, in default of ſuch appearance, the Proceedings in 
demandant having entered his declaration, the court default thereof. 
may procced to examine the demandant's title, and Of examining 
quantity of his part and purpart; and accordingly as demandant's 


itle; 


0 
60 
40 
cc 
ic 
cc 


e they ſhall find his right, part and purpart to be, they 


„ ſhall for {ſo much give judgment by default, and 
award a writ to make partition, whereby ſuch pro- 
portion, part and purpart, may be ſet out ſeverally : 

which writ being executed after eight days notice to the ind erecting 
* occupier, or tenant or tenants of the premiſes, and re- ps accord- 
„turned, and thereupon final judgment entered, the * 

« {ame ſhall be good, and conclude all perſons what- 

ſoever, after notice as aforeſaid, whatever right or 

title they have, or may at any time claim to have, in 

any of the manors, & c. mentioned in the ſaid judg- 

ment and writ of partition, although all perſons con- 

cerned are not named in any of the proceedings, nor 

the title of the tenants truly ſet forth,” 


cc 


«c 
c 


6c 
« 
6 
« 


By ſect. 2. Provided, that if ſuch tenant or other ſhall 
in one year after judgment entered, or in caſe of in- 
fancy, coverture, non-ſanity, or abſence, within a year 
aſter ſuch inability determined, ſhew a good. matter in 
bar of ſuch partition, &c. the court may ſet aſide ſuch 
judgment; but if the ſame is confirmed, the party ap- 
pealing pays coſts. | 


By 
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By fcb. 3. No plca in abatement ſhall be admitted or 
received in any ſuit of partition, nor ſhall the ſame be 
abated by reaſon of the death of any tenant, 


By ſect. 4. If the high ſheriff cannot be preſent at the 
execution of the judgment in partition, the under. 
ſheriff, in the preſence of two juſtices, may proceed 
therein—And in caſe ſuch partition be made, returned, 
and filed, the tenants, before diviſion, are to remain 
tenants, under the ſame conditions, and the landlords, 
&c. are to make good to their tenants the ſaid parts as 
before partition made. 


By ſect. 5. The ſheriffs, under-ſheriffs, &c. are to 


give due attendance to the execution of the writ of par- 


B. 


ont. 


Form thereof. 


tition, and in caſe the demandant does not pay the fees 
to the ſheriff, &c. then the court ſhall award them, &c. 


The above act was made perpetual by the 3 & 4 Ann. 
c. 18. ſec. 2, | 


B. Of the Writ of Partition, &c. 


Writ how ſued Since the above ſtatute, partition has been uſually 


made by writ ; before which ſtatute it was done either 


by writ, commiſſion, or conſent, and was in many caſes 
liable to be defeated. 


By the ſtatute 31 Hen. 8. c. f. joint-tenants, and 
tenants in common, or in right of their wives, are 
compellable by ꝛbrit to make partition. 


To proceed to make partition, according to this ſta- 
tute, the demandant or demandants apply to the court 


of Chancery, and ſue out an original writ, which is to 
this effect: 


© GEORGE the Third, by the grace of God, of 
« Great Britain, France and Ireland king, defender of 
ce the faith, and ſo forth. To the ſheriff of 

« greeting: If A. B. and C. D. ſhall give you ſecurity, 
cc that their ſuit ſhall be proſecuted; then ſummon, by 
* good ſummoners, E. F. that he be before our juſtices at 
cc Weſtminſter, on the morrow of All Souls, to ſhew 
„ wherefore, 


— 


e in the year of our Lord 1795, ſerve the above- named 


„ copy of the ſaid writ, and acquainting him with the 
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« wherefore, whereas the ſaid A. B. C. D. and E. F. 


e hold together, and undivided, the manor f 
c qwith the appurtenances, and fourteen meſſuages, twelve 
« cottages, ſixteen barns, three dove-houfes, four ſtables, 
thirteen gardens, two hundred acres of land, two hundred 
« acres of meadow, two hundred acres of paſture, two 
© hundred acres of wood, one hundred acres of furze, and 
« heath, two hundred acres of moor, one hundred acres 0 
« buſhy ground, one hundred acres of marſh, one hundred 
« acres of broom, taenty acres of land covered with water, 
twenty pounds rent; common of paſture for all manner 
« of cattle, court-leet, courts baron, view of frank-pledge, 
* profits and perguiſites 7 court, free ⁊vart en, free chace, 
« free fiſhery, goods and chattels of felons, fugitives, out- 
© laws, and theſe which are put in exigent, deedands, 
« chattels waifed and eftray:d with the appurtenances, 
“in the pariſhes of and of which 
te the ſaid E. F. denieth partition to be made between 
e them according to the form of the flatute made and 
« provided *, and unjuſtly permitted not the ſame to 
© be done, and contrary to the form of the ſaid itatute, 
« as they ſay: and have you there the ſummoners, 
« and this writ. Witneſs ourſelf at Weſtminſter, the 
4e day of in the nineteenth year of our 
« reign, 


Upon this writ the ſheriff ſhould ſummon the tenants, CO 
and upon the return thereof, affidavit of the ſervice of 0% 


ſuch writ ſhould be made according to the ſtatute, to 
this effect: 


4 Bet A. B. and C. D. demandants, 
a A and E. F. tenant. 


« J. M. and O. P. of officers to the herd ne 
« of ſeverally make oath, and ſay, that they ſtatute. 
« the ſaid deponents did, on the day of | 


« E. F. tenant, with the writ of partition in this cauſe, 
« by —__ to and leaving with the ſaid E. F. a 


e contents thereof; and theſe deponents did, on the 
« ſaid day of in the ſaid year of our 


Or, „ according to the cuſtom of England, if parceners by 
cuſtom, 
« Ing 
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Of the pone on 
default of ap- 
pearance.. 
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« Lord 1795, deliver to and leave with P. Q. R. S. T. V. 
& Kc. the occupiers of the meſſuages, lands, and tene- 
« ments, in the ſaid writ mentioned, a true copy of 
the ſame writ. 

«© Sworn, &c. 


Upon default of appearance in court, the demrandants 


ſhould ſue out a pore or attachment, which 1s to this 
effect: 


« GEORGE the Third, &c. To the ſheriff of 


c greeting: Put by ſureties and ſafe pledges E. F. of 
4 


that he be before the juſtices at Weſtmin- 
« ſter in eight days of St. Hilary, to anſwer A. B. and 


C. D. wherefore the ſaid A. B. C. D. and E. F. hold 


How ſerved. 


How tefted. 


Time of ſervice 


te together and undivided the manor of <vith the 
cc appurtenances, &c, [as in the writ], of which the ſaid 
& E. F. denieth partition to be made between them, 
& according to the form of the ſtatute in ſuch caſe made 
& and provided, and unjuſtly permitteth not the ſame 
f to be done; and to ſhew wherefore he was not in 
* our court before our juſtices at Weſtminſter, on the 
% morrow of All Souls laſt paſt, as he was ſummoned; 
& and have there the names of the pledges and this 
« writ. © 


6 Witneſs,” &c. 


This writ ſhould be ſerved in the ſame manner as the 
writ of partition was, and the parties ſhould be informed 
of the contents. 


The pone ſhould bear teſte on the guarto die poſt of 
the return day of the vrit of partition, and there mult 
be fifteen days between the teſte and return of it at 
leaſt ; and by the ſtatute of 8 & 9 W. 3. ante, there 
muſt be at leaſt forty days between the ſervice of the 
writ of partition, and the return of the pore or attach- 


C. Of the Appearance and Declaration, 


Tf the tenant does not within een days after the re- 


turn of the pore or attachment cauſe an appearance to 


be entered, the demandant may enter his nn 
an 


* 
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and the court will proceed to examine his title; and if 
they find the right with the demandant, there ſhall be 
judgment by default for ſo much, and a writ awarded 
72 the ſheriff to make partition. | | 


Or if the defendant appears, the plaintiff muſt de- ON declara- 
clare. The declaration is in the following form: L 


— —to Wit, © #. of 8 in the county Form thereof. 

« aforeſaid, was ſummoned to anſwer A. B. and C. D. 
« of a plea, wherefore, whereas the ſaid A. B. C. D. 
« and the ſaid E. F. hold together and undivided the 
« manor of with the appurtenances, &c. 
« [ſpecify the premiſes according to the writ}, of 
« which the ſaid E. F. denieth partition to be made 
e between them according to the form of the ſtatute 
© in ſuch caſe made and provided, and unjuſtly permitteth 
e not the fame to be done, and contrary to the form of 
« the ſtatute : And whereupon the ſaid A. B. and C. D. 
% by their attorney, ſay, that whereas they and 
5 the ſaid E. F. hold together and undivided the tene- 
« ments aforeſaid, with the appurtenances, whereof it 
« belongs to the ſaid A. B. and C. D. and their heirs, 
« to have cne moiety of the tenements aforeſaid, with 
« the appurtenances, to hold them in ſeveralty, fo that 
« the ſaid A. B. and C. D. of their moiety belonging to 
« them of the tenements aforeſaid, with the appur- 
« tenances; and the ſaid E. E. of his moiety belonging 
« to him of the tenements aforeſaid, with the appur- 
« tenancesz may ſeverally apportion themſelves : he 
« the ſaid E. F. denieth partition thereof to be made 
« between them according to the form of the ſtatute 
« in ſuch caſe made and provided, and unjuſtly per- 
mitteth not the ſame to be done, and contrary to 
the form of the ſaid ſtatute 3 whereupon they ſay, that 
e they are injured, and have damage to the value of 
one hundred pounds. And therefore they bring 
é ſuit,” &c. | 


The declaration by ns parcener or joini-tenant againſt what ; 
E others, muſt ſhe w how they are joint-tenants. "Wa — cy 
El. 64. 


But not where there are tenants in common, for they 


claim by ſeyeral titles, and one is not conuſant of the 
other's title. R. Cro. El. 64. - 
So, 
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So, if they are parceners, a declaration which ſhews 
that it was the inheritance of the common anceſtor in 
tail, is ſufficient, without ſhewing how the eſtate tail is 
commenced, Dy. 79. b. 


But if the declaration ſays that the plaintiff and de- 
fendant were ſeiſed in fee, where it is found that the 
defendant has only in tail, the writ abates. R. Cro. El. 
760. | 


D. D. Of Pleading in Partition. 


No plea in To the declaration there can be no plea in abatement, 
abatement. fince the ſtat. 8 & 9 W. 3. c. 31. ſ. 3. Nor ſhall the 
writ abate by the death of the defendant, 16:d. 


Whatpleadable And if he pleads in bar, he can plead no other plea 
in dar. than non tenent inſimul, for every other plea in bar is fan- 
tamount to non tenent inſimul. 


Upon which plea iſſue may be taken, and the parties 
proceed to trial as in other caſes. 


Of confeſſing But the party may confeſs the action, and conſent 
the action. that partition may be made. 


1 In a writ of partition no damages ſhall be recovered, 
ges. nor an inquiry of them, Noy, 68. 143.; for it is a real 
action. 


Of examining Proceſs having been duly returned, declaration en- 
_— ele de- tered, and no appearance entered by the tenant within 
— to ſtat. fifteen days, purſuant to the ſtatute 8 & 9 W. 3. the 
court on motion granted a rule to ſhew cauſe, which 
was afterwards made abſolute, for the court to proceed 
to examine the title of the demandant, according to the 
ſtatute. On the morrow the title was examined, and 
no counſel appearing for the tenant, judgment on de- 
fault was given for the demandant to hold in ſeveral 
the premiſes demanded in his count, in ſome of whic 
he was ſeiſed of two undivided third parts; and in 
others of a moiety only with the tenant, the Earl of 
Thanet. And a writ of partition was awarded accord- 


ingly. 
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) ingly. Upon the return of the writ, the ſheriff returned 
that he had executed the ſame in the preſence of per- 
S | ſons who attended for plaintiff and defendant reſpec- 


tively ; and he ſpecified in his return the ſeveral parcels, 
with their metes and boundaries; and then plaintiff 


- moved for final judgment, quod partitio fit flabilis, And 
c afterwards the writ was made abſolute, on affidavit of 
. notice to the defendant and tenants in poſſeſſion. 


Halton v. Earl of Thanet, 2 Blackſ. Rep. 1134. 1159. 


E. Of the firſt Judgment in Partition, and of the E. 
Writ de Partitione faciendd. 


In partition there are two judgments the firſt quod Two judgments 
fo partitio fiat; the ſecond quod partitio firma & flabilts in in partition. 
perpetuum tencatur. 


After confeſſion of the action or iſſue tried for the what. 
plaintiff, there ſhall be judgment quod partitio fiat. Co. 
Lit. 167. h. 


cy And thereon a writ ſhall iſſue to the ſheriff to make 
partition, 


The firſt judgment % d partitio fiat is in the follow- 
ing form : 


« Therefore it is conſidered, that partition be made Form of the 
« thereof between them, &c. And it is commanded firſt judgment. 
© to the ſheriff, that in his proper perſon he go to the 
% manor and tenements aforeſaid, and in the preſence 
e of the parties aforeſaid, being forewarned, if they 
* ſhall be willing, the manor and tenements aforeſaid, 
*« with the appurtenances, by the oath of good and law- 
« ful men of his county, reſpect being had to the true 
© value of the manors and tenements aforeſaid, with 
the appurtenances, he cauſe to be divided into f 
« equal parts, (or as the caſe is,) and one part of thoſe 
“ parts he cauſe to be delivered and aſſigned to the ſaid 
% A. B. and C. D. and the other part thereof to the 
“ ſaid E. F. to be holden to them and their heirs in ſe- 
« yeralty, ſo that neither the ſaid A. B. and C. D. nor 
the ſaid E. F. may have more of the manor and te- 
nements aforeſaid, with the appurtenances, than it 
| | « belongeth 


No error lies 
thereon. 


Form of writ 
de partitione 
eienda. 
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te belongeth to them to have; and that the ſaid A. B. 
ec and C. D. of their part to them thereof belonging, 
ce and the ſaid E. F. of his part to him thereof belong- 
« ing, may ſeverally apportion themſelves ; and that 
cc that portion, by the ſaid ſheriff ſo diſtinctly and 
« openly made, he have here from the day of Eafter 
cc in fifteen days, under his ſeal and the ſeals of 
GE thoſe,” &c. 


Error does not lie on the judgment quod partitio fiat, 
nor is the record removed by it; becauſe the writ of er- 
ror comes too ſoon, and error does not lie till the final 
judgment quod partitio firma & flabilis, &c. 3 Salk. 
145 


Upon the foregoing judgment, the demandant ſhall 
have a writ de partitione faciendd, which is to the follow- 
ing effect : 


« GEORGE the Third, by the grace of God of 
«© Great Britain, France, and Ireland king, defender of 
« the faith, and ſo forth. To the ſheriff of 
& greeting. Whereas E. F. late of in your 
ce county, eſquire, was ſummoned to be in our court, 
ce before pur juſtices at Weſtminſter, to anſwer A. B. 
c and C. D. of a plea wherefore the ſaid A. B. and 
« C. D. and the ſaid E. F. hold together and undivided 
«© the manor of with the appurtenances [ſpecify 
te the premiſes according to the declaration], and the 
« ſaid E. F. denied partition thereof to be made be- 
« tween them, according to the form of the flatute in 
& ſuch caſe made and provided, and unjuſtly permitted not 
© the ſame to be done, and contrary to the form of the 
« ſtatute, as they ſaid ; and the ſaid E. F. appearing in 
tc our ſaid court, freely conſented that partition thereof 
« might be made Whereupon it was conſidered in 
5 our ſame court, before our juſtices at Weſtminſter, 
ce that partition ſhould be made between them of the 
c manor and tenements aforeſaid, with the appurte- 
ce nances. Therefore we command you, that taking 
« with you twelve free and lawful men of the neigh- 

« bourhood 

If there was judgment by default, and the plaintiff declared and 


proceeded according to the ſtatute, it ſhould ſo be ſtated in this writ.— 
< defendant pleaded nes tenent infimul, and there was a verdict againſt 
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« bourhood of aforeſaid, by whom the truth of 
« the matters may be better known, in your a r 
% ſon you go to the manor and tenements aforeſaid, 
« with the appurtenances. And there, in the pre- 
© ſence of the parties aforeſaid, by you to be fore- 
«© warned, if they ſhall be willing to be preſent, the 
« ſame manor and tenements with the appurtenances, 
« by the oath of the ſaid twelve free and lawful men, 
e reſpect being had to the true value of the manor and 
© tenements aforeſaid, with the appurtenances, you 
© cauſe to be divided into two equal parts, and one 
part of thoſe parts to be delivered and aſſigned to the 
* faid A. B. and C. D. and the other part thereof to 
* the ſaid E. F. to be holden to them and their heirs in 
« ſeveralty, ſo that neither the ſaid A. B. and C. D. 
© and the ſaid E. F. may have more of the manor and 
« tenements aforeſaid, with the appurtenances, than it 
« belongs to them to have: and that the ſaid A. B. and 
« C. D. of their part to them thereof belonging, and 
« the ſaid E. F. of his part thereof to him belonging, 
« may ſeverally apportion themſelves. And that that 
«© partition by you ſo diſtinctly and openly made, you 
« have here from the day of Eaſter in fifteen days, un- 
« der your ſeal and the ſeals of thoſe by whoſe oath you 
« ſhall have made that partition : And have you there 
« the names of thoſe by whoſe oath you ſhall have 
« made the ſame partition, and this writ. . Witneſs 
« Sir William de Grey, knight, at Weſtminſter, the 
a day of in the thirty-ſixth year of our 
« reign,” &c. 


La 


Upon this writ, the ſheriff ought to give notice to the Proceeding 
parties of executing the ſame, and he ought to attend thereon by ſhe- 
in perſon. But by the ſtat. of Will. 3. ante, the under- if. 

| ſheriff, or one who officiates as under-ſheriff, may exe- 
cute the ſame in the preſence of two juſtices. 


If the manor to be divided lies intermixed with other 
lands, fo that the jury do not know the limits, quantity, 
Sc. of the tenements to be divided, and the owner of 
the intermixt lands, &c. will not ſhew the certainty of 
his lands, yet the jury ought to make partition as well as 
they can. Dy. 266. a, 


After 
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How returned. After the partition made, it muſt be returned to the 


court under the ſeals of the ſheriff and the twelve jurors. 
Lit. ſect. 249. | 


Form of return. 


cc 
cc 
«c 
«cc 
«c 
40 
cc 
«c 


an- 


«c 
«c 
cc 
«c 
cc 
cc 
10 
cc 
«c 
cc 
40 
44 
cc 
«c 


«c 
ic 
«c 
« 
«c 
cc 
66 
cc 


46 
cc 


The return of the above writ. 


“ At which day here comes as well the ſaid A. B. 
and C. D. as the ſaid E. F. by their attornies afore- 
ſaid. And the ſheriff, namely, John Thomas eſquire, 
now here returns a certain partition between the par- 
ties aforeſaid, of the tenements aforeſaid, by the ſaid 
ſheriff, by virtue of the aforeſaid writ, and according 
to the form thereof, by the oath of twelve free and 
lawful men of the neighbourhood of afore- 
ſaid made: which follows in theſe words, to wit, 

to wit, I, John Thomas eſq. ſheriff of the 
county aforeſaid, humbly certify and return to his 
majeſty's juſtices, at the day and place in the writ 
hereunto annexed mentioned, that by virtue of the 
ſaid writ to me directed, on the day of 

in the twentieth year of the reign of king 
George the 'Third, of Great Britain, France, and 
Ireland king, defender of the faith, and ſo forth, 
and in the year of our Lord 1780, having taken with 
me O. P. Q. R. 8. T. &c. twelve free and lawful 
men of my bailiwick, and of the neighbourhood in 
the ſaid writ mentioned, by whom the truth of the 
matter may the better be known, in my proper per- 
ſon did go to the manor and tenements in the ſaid 
writ ſpecified ; and there, by the oath of the ſaid 


« jurors, in the preſence of the parties in the ſaid writ 


named, by me forewarned according to the command 
of the ſaid writ, and by their aſſent, the ſaid manor 
and tenements, with their appurtenances (reſpect 
being had to the true value of the ſame), I did cauſe 
to be divided into two equal parts, and one part 
thereof, that is to ſay, all thoſe 729 meſſuages, two 
barns, and the land thereto belonging, called the 


containing two hundred and twenty acres, two roods, and 


« ſeven perches, more or leſs, late in the occupation of Wil- 


liam Jones, and now of Michael Dixon and his aſſigns, 
and all that meſſuage, &c. [ſpecifying in like manner 


«© the whole apportionment allotted to the demand- 
* ants]; and all commons, common of paſture, woods, 


«i under- 


—— 
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« under-woods, and trees, ways, waters, eaſements 
„ and appurtenances to the ſaid ſeveral meſſuages, 
e cottages, farms, lands, wood, ground, and premiſes 
« belonging or appertaining, or therewith uſed and 
enjoyed; all which ſaid premiſes are ſituate, lying, 
« and being in in my ſaid county; and did 
« cauſe to be delivered and aſſigned to the ſaid A. B. 
« and C. D. in the ſaid writ named; and the other 
| « part thereof, that is to ſay, all the manor of 
te in the ſaid county of with the court baron of 
| the ſame; and all rights, royalties, members, and 
e appurtenances thereof; and all that barn, farm, and 
| lands, &c. &c. [ſpecifying the whole apportionment 
e allotted to the defendant], All which ſaid meſſuages, 
5 e cottages, farms, barns, lands, woods, grounds, and pre- 
* miſes are ſituate, lying, and being in the pariſh of 
in my county, I did cauſe to be delivered and aſſigned 
© to the ſaid E. F. eſq. in the ſaid writ named, to be 
© holden to them and their heirs in ſeveralty, as by the 
“ ſaid writ I am commanded; ſo that neither the ſaid 
% A. B. and C. D. nor the ſaid E. F. might have more 
© of the manor and tenements aforeſaid, with the ap- 
„ purtenances, than it belonged to them to have; and 
* that the ſaid A. B. and C. D. of their part to them 
4 thereof belonging, and the ſaid E. F. of his part to 


« him thereof belonging, may ſeverally apportion 
“ themſelves. | 


: — 


. oy 


« In witneſs whereof, as well I the ſaid ſheriff, as 
the jurors aforcſaid, to this indented partition, have 


* ſet our ſeals the day and year and place above menti- 
« oned. 


Ris» FO” poo pWw Y TY = us / FRY v OT wW a aEW 


John Thomas eſq. Sheriff.” 


S e+ 00 een 4 


F. Of the final Judgment in Partition. F. 


faciendd, the final judgment of the court is, There- judgment. 
fore it is conſidered, that the aforeſaid partition be 
ſy © holden firm and effectual for ever,” &c. And 
therefore this judgment, when made by writ after the 
q appearance of the party, ſhall not be defeated, Co. Lit. 
168. b. 171. a.; even though made againſt a feme co- 
vert, 


7 Upon the foregoing return to the writ de partitiune Form of final 
2 
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Effect thereof. vert, ibid.; or though not equal, id.; or though 


not equal, and any one of the parties be an infant. 
Ibid. 


And fo by the ſtatute 8 & 9 W. 3. c. 31. If made 
without the appearance of the tenant, if he does not 
appear within fifteen days after the return of the attach- 
ment, where an affidavit was made of notice to the te- 
nant forty days before the return of the writ, and a copy 
of it left with the occupicr of the land. 


But by the ſame ſtatute, if judgment be in a writ of 
partition, ' without the appearance of the defendant, 


upon motion ſhewing a probable. bar, or that the de- 


mandant hath not title to ſo much, within a year after 
judgment, or (if the party was an infant, covert, non- 
ſane, or out of the realm after the inability is removed) 
the court may order the defendant to plead, &c. 


Or if the demandant's title be admitted, but the par- 


tition appears unequal, the court may award a new 
partition, 


S cox III. 
Of the Proceedings in Quare Impedit. 


A quare impedit is a poſſeſſory action, and is now the 
only one uſed in cafe of the diſturbance of patronage to 
a church oreccleſiaſtical benefice. The aſſize of darrein 
prefentment which lies only for diſturbance, where a man 
has an advowſon by deſcent, from his anceſtors having 
fallen into diſuſe, as the writ of quare impedit is equally 
remedial, whether a man claims title by deſcent or pur- 
chaſe. 3 Blac. Com. 246. 

If the right of nomination be in one, and of preſenta- 
tion in another, and either impede the other in his right, 


a quare impedit lies. The King v. Marquis of Stafford, 


3D. & E. 646. 
In 


See. IL] © QUARE IMPEDIT. 5 


In treating of theſe proceedings we will conſider 


A. The Writ of are Impedit and Appear- 


ance thereto. 
VB. The Declaring in Quare Impedit. 
C. The Pleading in Quare Impedit. 
D. The Verdict, Enquiry, &c. 
E. The Judgment in Quare Impedit. 


A. Of the Writ of Quare Impedit, and Appear- A. 
ance thereto, &c. 


A quare impedit muſt be brought in\ the Common Where brought 
Pleas by all except the king, who may bring it in B. R. 
or C. B. F. N. B. 32. e. 


- In order to bring a quare impedit, the party applies to 
W the curſitor for an original brit out of Chancery, 


which is to this effect: 


« GEORGE the Third, by the grace of God, of Form of wit. 
« Great Britain, France, and Ireland king, defender 
« of the faith, &c. To the ſheriff of greeting. 
« Command Thomas, biſhop of and C. D. eſq. 
« that juſtly and without delay they permit A. B. to 
« preſent a fit perſon to the church of in the 
« ſaid county, which is void, and in the gift-of the ſaid 
« A. as he ſaith, and whereof he complaineth, that the 
« ſaid biſhop and C. D. unjuſtly hinder him; and un- 


the 


> tO 


wt « leſs they ſhall ſo do, and the ſaid A. ſhall give you ſe- 
_ « curity that his ſuit ſhall be proſecuted, then ſummon 
wy”. by good ſummoners the ſaid biſhop and C. D. that 
— they be before our juſtices at Weſtminſter, from 


*, to ſhew wherefore they will not do it, and 
have you there the ſummoners and this writ. 


enta- 4 Witneſs ourſelf at Weſtminſter, the 
ight, 2 in the thirty-ſixth year of our reign. 


. day of 
2 


* Muſt have at eaſt fifteen days between the teſte and teturn. 


In Vol. II. Y The 


| The ſheriff's warrant thereon, 


heres © ——— to wit. John Williams eſq. ſheriff of 
* erer ee the county aforeſaid, to O. P. Q. R. &c. jointly 
| « and ſeverally, by virtue of his majeſty's writ to me 
cc directed, I command you, that you or ſome or one 
& of you command Thomas, biſhop of and 
«« C. D. efq. that juſtly and without delay they permit 

« A. B. to preſent a fit perſon to the church of 
c which is void, and in the gift of the ſaid A. as he 
& ſaith, and whereof he complaineth that the ſaid 
« biſhop and C. D. —_— hinder him; and unleſs 
ce they ſhall ſo do, and the ſaid A. ſhall give you ſecu- 
« rity that his ſuit ſhall be 28838 then ſummon 
« by good ſummoners the ſaid biſhop and C. D. that 
e they be before his majeſty's juſtices at Weſtminſter, 
« from to ſhew wherefore they will not do it. 
« And that you return the fame to me, ſo that I may 
% have there the ſummoners and this precept. Given, 

« &Cc. at &c. in, &c. 

« By the ſame ſheriff,” 


Of the ſum- By the ſtat. of Marlbridge, 52 Hen. 3. the ſheriff 
mons, ought to make ſummons by good ſummoners, and te- 
turn their names upon the original. 1 Brownl. 158. 


And the ſummons ought to be ſerved on the defend- 
ant, or at the church door. id. 2 Mod. 265. 


ot the eſſoign. The defendants may have the common eſe;gn, or d 
malo lefti, 2 Inſt. 124.3 but no other efſoign. 2 Inft 
125. 1 Brownl. 160. 


And if the defendants eſzign, the plaintiff ought t 
| adjourn it for fifteen days, otherwiſe he ſhall be non 
ſuited. 1 Brownl. 159: Dal. 81. 


f Upon default of d no eſſign, the plait- 
How if Up ault of appearance, and no gn 
3 tiff ſhall have an attachment, and mr K diftrings: 
elloigu, 2 Inſt. 124. 1 Brownl. 128. 


And by the common law the proceſs to compel © 
appearance was by diſtreſs infinite. Bid. 


B 
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But now by the ſtatute of Marlbridge, if the defend- 
ant does not appear, nor caſt an eſoign on the firſt diſ- 
treſs, or before, there ſhall be judgment for the plaintiff, 
and a writ* to the biſhop. 2 Hen. 4. 1. b. 2 Inſt; 124. 
1 Brownl. 158. Dy. 353. b. 
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But if the party be not actually ſummoned, there 
ſhall not be judgment upon default at the diſtreſs. 
1 Mod. 248. 2 Mod. 264. 


By the common law, and now by the ſtat. art. ſup. Of the teſte of 
chart. 15. in ſummonſes and attachments, there ought ſummons, &c. 
to be fifteen days excluſive between the 2e and return 
at leaſt, 2 Inſt. 567. 


And by the ſtat. of Marlbridge, in quare impedit, or 
darrien preſentment, there ought to be only fifteen or 
twenty-one days before the return. 


And the ſummons ought to be teſted the ſame day it 
iſſues, that there may be no»prejudice in reſpect of 


lapſe. Reg. 30. a. Bro. Qu. Imp. 151. 


If the injury done to the plaintiff, or the delay ariſes Who to be 
from the biſhop alone, as upon pretence of incapacity ran ore 
or the like, then he only is named in the writ, bg 


But if there be another preſentation ſet up, then the 
pretended patron and his clerk are alſo joined in the ac- 


non. 


Or it may be brought againſt the pretended patron 
and his clerk, leaving out the biſhop. 


Or againſt the patron only. 


But it is generally brought againſt all three; for if 
the biſhop be left out, and the ſuit is not determined till 
ſix months are paſt, the biſhop is entitled to preſent by 
lapſe ; but if he is named, and is made a party to the 
ſuit, no lapſe can poſſibly accrue till the right is deter- 
mined; and therefore it is always moſt adviſeable to 
make him a party. Cro. Jac. 93. 


* 1.6 A-writ ed adfitterdum cleyicers ; but then, before ſuch: writ, - 
dere muſt be u of inquiry to inquire of four points, which vide poſt. 320. 
Y 2 It 


324 


Of the writ of 
ne admittas. 


Form thereof. 


cc 


The eſſect 
thereof, 
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If the patron is left out, and the writ is only brouglit 
againſt the biſnop and the clerk, the ſuit is of no effect, 
and the writ ſhall abate. Hob. 316. For the right of 
the patron is the principal queſtion in the cauſe. 
7 Rep. 25. "08 


And if the clerk is left out, and has received inſtitu- 
tion before the action brought (as is ſometimes the caſe); 
the patron plaintiff, by his ſuit, may recover the right of 
patronage, but not the preſent turn; for he cannot have 
judgment to remove the clerk, unleſs he be made a de- 
fendant and party to the ſuit, to hear what he can al- 
lege againſt it: for which reafons, it is the ſafer way 
to inſert them all three in the writ. 


If the clerk of the pſeudo patron has not been inſti- 
tuted, or if the plaintiff ſuſpects that the biſhop will 
admit the defendant's, or any other clerk, pending the 
ſuit, he may, immediately upon ſuiig out the writ of 
quare impedit, ſue out alſo a prohibitory writ, called a 
ne admittas ; which recites the contention begun in the 
king's courts, and forbids the biſhop to admit any clerk 
whatſoever, till ſuch contention be determined. 'The 
writ of ne admittas is to this effect: 


« GEORGE the Third, by the grace of God, of 
« Great Britain, France, and Ireland king, defender of 
& the faith, and ſo forth: To the reverend father in 
«© God, Thonias, by divine providence biſhop of 
te greeting. We prohibit you, that you admit a perſon 
cc tothe church of which is void, as it is ſaid, 
« and concerning the advowſon whereof an action is 
cc commenced in our court of the Bench, between A. B. 
© eſq. and you and C. D. eſq. until it ſhall be diſcuſſed 
cc in the faid court, Whether the ſaid advowſon belongeth 
to the ſaid A. or to you and the ſaid C. Witneſs 
&« ourſelves at Weſtminſter, the day of in 
“e the thirty-ſixth year of our reign,” &c. — 


If the biſhop doth, after the receipt of this writ, ad- 
mit any perſon, even though the patron's right may 


have been found in a jure patronatus*, then the plaintiff, 


after 


A jure patronatus is a commiſſion from the biſhop, which he i 
bound to iſſue if requeſted by either of the conteſting patrons, or wy 
48 zeln — 
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after he has obtained judgment in the quare impedit, 
may remove the incumbent, if the clerk of a ſtranger, 
by brit of ſci. fa. 2 Sid. 94. and ſhall have a ſpecial Jure patconatus 
action againſt the biſhop, called a quare incumbravit, to what. 
recover the preſentation, and alſo ſatisfaction in da- 
mages for the injury done him by incumbering the 
church by inſtituting the clerk, pending the ſuit, and 
after the ue adinittas received“. 3 


If one defendant ſhould appear before the others, If one deſend- 
the plaintiff may declare 2gaiutt him ſimul cum, &c. ant appear be- 
1 Brownl, 1 59. SE fore another, 


Summons and ſeverance lics if one plaintiff will not 
fue. 1 Brownl. 158. 


And if the writ abates, it mav be brought by journies 
o pte. Ibid, : 


v. : OE IMs Fro Res 


The writ may be general, and the count thereon 
fpecial, F. N. B. 33. a. 5 Co. 102. b. 10 Co. 135. 


B. Of Declaring in are Impedit. A. 


Dare tinpedit being a pofſ-flory action, cannot be How plaintiff 
maintained without a poſſeſſion; for which reaſon the malt declare. 
plaintiff muſt always declare upon a preſentation made by 
himſelf, or his anceſtor, as one whoſe eſtate he hath, or 
by the grantee of the next avoidance, or by his leſſee for 
life or years, 


And the plaintiff in his declaration muſt ſhew a zzle 
ro preſent. 


And if he claims a right to preſent againſt common What title muſk 
right, he muſt ſhew the commencement of it; as if he be ſhe vn. 
alleges preſentations by turns he muſt ſhew how this 


elerks, directed uſually to his chancellor, and others of competent learn- 
ing, who are to ſummon a jury of ſix clergymen, and ſix laymen, to in- 
guire into and examine who is the rightfa) patron, 1 Burn, 16, 17. 
But if the biſhop has incumbered the church by inſtituting a clerk 
before the ne admittas iſſued, quare incumbravit lies; for the bi p hath 
ro legal notice, till the writ of ne adrittes is ſerved upon him. | 


commenc-.d, 
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commenced, by preſcription, cempoſition, or otherwiſe. 
Dy. 299. 3 Leon. 163. 


And the plaintif muſt ſhew a title in him before the 
avoidance. Dyer, 129. b. Bend. pl. 79. 


And if there are ſeveral plaintiffs, and they vary in 
title, the writ abates. R. Mod. 184. 


The plaintiff ought alſo to allege a preſentment by 
himſelf or his anceſtor, or ſome other under whom he 
claims. Vaug. 7. 17. 57. But though it is generally 
neceſſary to allege a preſentment, the want thereof will 
be cured by a verdict. Stra. 1006. 


In a quare impedit for a united church, the patron 
ought to ſhew a preſentation either to the united church, 


or to one of the old churches. Ld. Raym. 201. 202. 


A purchaſer may allege a preſentment by the vender. 
2 Inſt. 356. | 


And if the plaintiff alleges a preſentment without a 
precedent title, he muſt ſay it was tempore pacts, 1 Mod. 
230. 


But he need not, if a precedent title is alleged. R. 
1 Mod. 230. 


And if a preſentment be alleged by a common per- 


ſon, he muſt ſay, that the clerk was thereon inſtituted 
and inducted. Bend. pl. 297. | 


The laſt preſentment regularly ſhall be mentioned; 
and therefore if the biſhop preſents by lapſe, upon the 
nex* avoidance the patron in guare impedit ſhall make 
mention of that, 3 Leon. 18. Dal. 75. 


And the plaintiff ought alſo to allege a diſturbance. 
And if the ſuit be by an executor or adminiſtrator, 
upon an avoidance in the life of the teſtator, an allega- 


tion of the diſturbance in the life of the teſtator is ſuf- 
ficient. R. Sav. 95. Lutw. 2. 


C. Oi 
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C. Of Pleading and Proceeding at the Trial. C. 


The pleading in this action is very diſſicult, by rea- 9 — 
{on of the variety and uncertainty of the rules concern- HA. 
ing it. And therefore Lord Hobart adviſes plaintiff in 
J quare impedit to name no more defendants than needs 
mult be; and particularly the % op not to be named, if 
an incumbent be inſtituted before the quare imped:t 
brought; for then the bithop can do no more hurt to 
the plaintiff, for he can but inſtitute pending the quare 
impedit. 2dly, Not to name more diſturbers than ſuch 
as are like to have reaſonable titles; for every diſturber 
may make ſeveral titles, or confeſs and avoid the 
plainticf's title, and if any paſs againſt him he is barred. 


— 
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n Hob. 329. 1 
„ 2 1 
* To a declaration in quare impedit the defendants may Of imparling. ll. 
: imparl, and afterwards may either join or plead ſe— | 
1. — 2 — — | 
| verally. Ero. Q. Imp. 137. 165. | 9 
And they may plead in abatement, or to the action. Of pleading is | | 
A But the ordinary cannot plead in abatement, or caſt an abatement. | | 
d. eſſoign, without making himſelf a diſturber. Hob. 200. =o 
| 1 
Every defendant may plead the general ifjize, which is Of pleading in 4 | 
R. ne difturba pas ; becauſe the plea doth not defend the“ | | 
wrong wherewith he ſtands charged, and leaves the = 
plaintiff's title not only uncontroverted, but in efect [ 
11 confeſſed; and the plaintiff may upon that plea pre- | 1 
- ſently pray a writ to the /p, or at his choice maintain 1 
the diſturbance for damages. Hob, 162, Vaugh. 58. | 4 1 
* But the 4% p generally, when made a party to the Of the plea by | 
5 ſuit, to ſhew that he is not a diſt urber, pleads in bar of bilhop; 
— the action, that he claims nothing but as ordinary. 
Hob. 198. Keil. 43. a. Co. Ent. 498. b. 38 Ed. 3. 2. 
e. He muſt diſclaim, or admit himſelf a diſturber, 
Hob. 320. And it he refuſes a clerk, without cauſe, he 
_ :3a diſturber. 1 Leon. 230. 
ega- ö 
{uf- 


Upon ſuch plea by the 5%, the plaintiff may have and judgment 
judgment againſt him with a 27 but a (t executio, einſt him, 


till 


QUARE IMPEDIT. Ich. XVII. 


till the other pleas are determined. Hob. 320. Vaugh. 6. 
Keil. 43. But if a ceſet executio is not entered, it is only 
form. 1 Rol. 363. But if there be not a ceſſet executio, 
it is error, if execution be before the other pleas are de- 
termined. Vid. 


Of plea by clerk If the clerk of the pſeudo patron has been inſtituted, 

| of pſeudo pa- he generally pleads, that he claims nothing but as 

* perſona imperſonata ex preſentaticne of ſuch a one. Or 
he may plead plenarty of the plaintiff, or a ſtranger; 
and by the common law, plenarty, before the writ for 
any time, was a good plea. 2 Intt. 360. 


Of plea of ple- But now by the ftat. Weſtm. 2. c. 5- it muſt be 
narty. hlenarty for ſex months before the action brought to be a 
ſufficient bar of the plaintiF's action, to recover the 
preſentation, if the plaintiff prevails. 


In pleading plenarty, for fx months, by the preſent- 
ment, either of the plaintiff himſelf, or by collation, or 
by lapſe by the ordinary, the incumbent need not make 
title. Noy, 30. But where he pleads the preſentment 
of a ſtranger, he ought to thew title. But plenarty, even 
for fix months, is no plea againſt the king, according to 
the rule nullum tempus occurrit regi. 2 Inſt. 361. 


Of plea by de- The defendant patron, if he does not rely on the ge- 

fendant patros. coral i/ſue, or plead a releaſe, muſt ſet up a title, and 
traverſe the plaintiff's; but if he ſhews a title, ſubſe- 
quent to the plaintiff's, he need not traverſe the plain- 
tiff 's title, for then he confeſſes and avoids it. 


In replying to the defendant's plea and title, it is not 
ſufficient for the plaintiff to deſtroy that title, without 
maintaining his own title. Vaugh. 60. 


Ota The conteſting parties go on to iſſie or demurrer, and 
proceedings. the proceedings therein are the ſame as in other caſes; 
| but in this action the plaintiff muſt recover upon the 


ſtrength of his own right, and not by the weakneſs of 
the defendant's. Vaugh. 7, 8. | 


How title muſt Upon the trial the plaintiff is put to make out his 
be proved on own title ; and upon failure thereof, the defendant is 
trial. | put 
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put upon the proof of his, in order to obtain the judg- 
ment for himſelf, if needful. 


If upon the trial the right be found for the plaintiff}, Of the four 
the jury are to inquire of four rbings.— 1. Whether the ting neceſſary 
church is full. 2. Of whoſe preſentation ; for if it be a. A 
of the defendant's preſentation, his clerk is removeable, 
if made a party to the ſuit, and the plaintiff commenced 
his action in due time, i. e. infra tempus ſemeſtre, by 
writ. 3. In caſe of plenarty upon an uſurpation, 
whether fix calendar months have paſſed between the 
avoidance and the time of bringing the action; for if 
fix months Fcalendar months, not lunar, as in temporal 
matters] have paſſed, it will not be within the ſtatute 
Weſtm. 2. which permits an uſurpation to be diveſted 
by a quare impedit brought infra tempus ſemeſtre. 2 Inſt. 

261. 4. Of what value yearly the living is, and this in 
order to aſſeſs damages according to the (tat. Weltm. 2. 
before which ſtatute no damages were allowed; but by 
that ſtatute, if ſix months paſs by the diſturbance of any, 
ſo that the biſhop do confer to the church, and the 
patron loſeth his turn, damages ſhall be awarded to two 
years value of the church; and if fix months be not 
paſſed, but the preſentment be deraigned within the 
ſaid time, then damages ſhall be awarded to the half 
geer*s value of the church. | | 


D. Of the Writ of Inquiry, &c. D. 


If all the defendants make default upon the diſßfreſc, it judgment by 
the plaintiff has judgment againſt all, for all are ſup- default. 
poſed diſturbers. R. Mod. 81. and that without title 
made. F. N. B. 38. 11. Semb. cont. 1 Brown. 158. 


But if the plaintiff recovers upon demurrer, there it on demurrer. 
muſt be a writ of inquiry iſſued to inquire of the pre- 
ceding four points, before the plaintiff has final judg- 
ment, and a writ to the biſhop. R, Mod. 81. 


Or: after a verdict for the plaintiff, if the jury have it jury omit to 
omitted to inquire of theſe points, there ſhall be a 4vrit enquire at the 
of inquiry ; and till this is executed, the writ to the 
biſhop ſhall ſtay. 1 Bro. Ent. 327. 


I 
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If the patron and incumbent confeſs the action, or 
nil dicunt, &c. there ſhall be judgment for the plaintiff, 
and a writ to the biſhop. 


Ofthe damages. If the church remains void, the plaintiff ſhall recover 


no damages; and if the jury afſeſs them, a remittitur 
de damnis muſt be entered. 3 Lev. 59. 2 Inſt. 362. 


The damages are to be recovered againſt the dif. 
turber; and therefore if the incumbent counterplead 
the title of the plaintiff as well as the patron, the plaintiff 
ſhall recover the value as well againſt him as againſt 
the patron. But no damages ſhall be recovered againſt 
the biſhop, where he claims only as ordinary—and 
note, The king is not within the ſtatute, becauſe by his 
prerogative, he cannot loſe his preſentation. 6 Co. 52, 


E. E. Of the Judgment in Quare Impedit, dc. | 


E ea of judg · If it be found that the plaintiff hath the right, and 
ment, hath commenced his action in due time, then he ſhall 

have judgment ta recover his preſentation; and if the 
church be found to be full, by the inſtitution of an 
clerk, to remove him, unleſs it were filled pendente lite, 
by lapſe to the ordinary, he not being a party to the 
ſuit, in which caſe the plaintiff loſes his preſentation 
pro hac vice, but ſhall recover two years full value of the 
church from the defendant, the pretended patron, as a 
ſatis faction for the turn loſt by his diſturbance ; or in 


caſe of his inſolvency, he ſhall be impriſoned for twa 
years. Stat. Weſt. 2. f. 5. ſ. 3. 


as to the pre- 
ſentation; 


as to damages. If the action was commenced within ſix months, and 
the plaintiff have judgment to recover his preſentation, 
and the church be full, whereby the former preſent- 
ment ſhall be deraigned, then damages ſhall be awarded 
to the plaintiff for half a year's value of the church. 


Of the writ ad Upon the plaintiff's recovering his preſentation, the 
admittendum writ iſſued in conſequence thereof is a writ directed to 
clericum, the biſhop, called a writ ad admittendum clericum ; 


which recites' * judgment of the court, and orders 
him to admit and inſtitute the clerk preſented; and if 


upon 


— 2 
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vpon this order he does not admit him (the clerk being 
duly qualified), the patron may ſue the biſhop in a quare 
von admiſit, and recover ample ſatisfaction in damages. 


The writ ad adruitendum clericum, is to this effect: 


40 GEORGE the Third, by the grace 4 God, of Form thereof. 
“ Great Britain, France, and Ireland king, defender 


“of the faith, and fo forth. 'I'a the reverend father in 


„ God, Thomas by divine permiſſion biſhop of 

fe grecting : Whereas A. B. has lately in our court, 
before our juſtices of the Bench, in Weſtminſter, by 
© the conſideration of the ſame court, recovered againlt 
© y2u and E. F. clerþ, and C. D. his preſentation to the +» 
* refory and pariſh church of in our county 
& of and your dioceſe, which became vacant, 
and belongs ta his preſentation: and whereupon it 
* was conlidered by our ſaid court of the Bench, that 
* the ſaid A. ſhould have our writ to you the ſaid 
&« biſhop, the ordinary of that place, to be directed; 
** and notwithſtanding your diſclaimer, and the claims 
of the ſaid E. F. and C. D. or either of them, you 
6 ſhould admit a fit perſon to the rectory and pariſh 
&« aforeſaid, at the preſentation of the faid A. We 
© therefore command you, that notwithſtanding your 
„% diſclaimer, or the claims of the ſaid E. F. and C. D. 
you admit a fit perſon to the rectory and pariſh church 
„ aforeſaid, at the preſentation of the ſaid A. And 
% how you ſhall have executed this our writ, certify to 


« us on whereſoever we ſhall then be in Eng- 
e land. Witneſs Sir James Eyre, knight, at Weſt- 
« minſter, the day of in the thirty-ſixth 


„year of our reign,” &c. 


By the ſtat. of Weſtm. 2. c. 30. the judge of % When judge 
28 has power to give judgment immediately; yet if ment to be 
e do not, upon the return of the poſtea, judgment may en. 
be given by the court to which the return is made. 


If the plaintiff is nonſuited, the judgment is peremp- How if plain 
tory, and the defendant ſhall have a writ ad admittendum tiff nonſuited. 


clericum to the biſhop. 1 Brownl. 161. But not before 
iitle made. F. N. B. 38. k. 


But 
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If judgment on But if he has judgment upon demurrer, he ſhall have 
demurrer. a writ to the biſhop preſently. „ 


But the defendant cannot have a writ to the biſhop, iſ 
the quare impedit abates for form, miſnomer, or inſuthci- 
ency. R. 7 Co. 27. b. F. N. B. 38. m. 


How ordinary More, If the ordinary does nothing upon the wrt ad 
to obey the admittendum clericum, the party may have an iat and 
PO pluries, which may be returnable, and after that an at- 


tachment. Reg. 42. a. 80. F. N. B. 38. c. Dy. 254. 


b. 350. a. 


There was a fine of 10 / for a bad return upon the 
firſt writ, and an alias under the penalty of 100 /, 
3 Leon, 139. 


If the incumbent of which the church is full, was 
not a party to the writ, he ſhall never be removed. Co. 
Lit. 344. b. 


Of colts. By the 3 Hen. 7. c. 10. [which gives cs upon writs 
Of writ of of error drought if judgment be affirmed] if the de- 
error. fendant bring a writ of error, and the judgment be af- 
firmed, the plaintiff ſhall recover his coſts and damages 

for his wrongful delay. 


By virtue of this ſtatute, the court of King's Bench 
have, upon a writ of error, awarded damages according 
to the value of the church found by the verdict, Cro, 


Jac. 145. 175. | 


Of damages. But as the real damages which the plaintiff ſuſtains 
is only the being kept out of the half year's value, the 
legal intereſt on that ſeems to be all he is entitled to. 
Stra. 931. 


Of the con In quare impedit the biſhop pleaded no claim, but as 
ſtruction of the ordinary, judgment paſſed againſt C. for non- appearance 
* on a diſtringat. And an ifſue between the plaintiff and 
to coſts. r incumbent on the right of preſentation was tried, and a 
verdict found for plaintiff. Afterwards a writ of in- 

quiry was awarded to inquire of the four uſual matters. 

And by the inquiſition it was returned, that the vicarage 

was 
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was full of the defendant (incumbent) on the preſenta- 
tion of the king that it began to be vacant 26th June 
1746, on the death of J. R. clerk, and that the value 
by the year was 1201. On which return, plaintiff 
moved for ceſte, damages being given by the ſtat. 
Weſtm. 2. and by the ſtatute of Glouceſter, coſts are 
given in all caſes where damages, and cited 3 Lev. 35. 
Skinf. 25. On ſhewing cauſe, the rule was diſcharged. 
The ſtatute of Glouceſter, 6 Edw. 1. relates to caſes at 
common law, and ſtatutes antecedent. The ſubfequent 
ſtatute of Weſtm. 2. [13 Edw. 1. ] created damages in 


quare impedit, where there were none before at common 


law, and gives 72v9 years value where the term is loſt by 
diſturbancy and lapſe pendente lite; if not, and the 
living full, then half a year's value. Pinfold's caſe. 
10 Co. where the damages are created (none before), 
there no coſts; where the damages are additional, 
there coſts. Sir T. Jones, 234. Keilway, 26. In quare 
impedit, the king has no damages, becauſe he is not 
within the ſtat. of Weſtm. Hob, 23. If a writ of error 
1s brought, and the judgment affirmed, then coſts are 
given by the ſtat. Hen. 7. No colts in any other inſtance. 


Lomax v. Bp. of Londen. Creſpin Clerk, and Coke, 
Barnes, 129. 


Racrion IV. 


Right—Writ of. 
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The writ of right is the higheſt writ in the law, It What, and 
only lies of an eſtate in fee ſimple, and is uſed either when to be 


when no 74 10 action can be brought on account of brought. 
] 


the ſtatute of limitations having attached, or when ſuch 


action has been brought and judgment given againſt 
demandant. 


Even the remedy by writ of right muſt be proſecuted 
within ſixty years of the perſon under or through whom 
demandant claims ; for after ſixty years uninterrupted 
poſſeſſion, no title is ſuffered to be impeached. 


And 
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And in order to- maintain a writ of right, the de- 
mandant mult ſhew an actual ſeiſin either in himſelf or 


his anceſtor from whom he claims by taking the eſplees, 
Dally v. King, 1 H. Blac. 1. 


Of the Preceedings therein, 


Get writ of curſitor upon which ſheriff muſt cauſe 
the tenant to be /ummoned by good ſummoners, which 
mult be by perſonal ſervice, or on the land, and pro- 
clamation muſt be made at the moſt uſual door of the 
pariſh church where the lands lie. Sheriff muſt make 
return of writ,. indorfing thereon the names of the 


ſummoners and the day he made proclamation. Upon 


default of tenant in ne appearing nor ęſſoigning on return 
of writ, a grand cape iſſues commanding ſheriff to ſeize 
the lands demanded. "Tenant may on return thereof 
come in and fave his default which is generally the 


caſe. Demandant then declares or counts. Tenant pleads ; 


if the general iſſue, he does not conclude to the country 
in the uſual way, but he puts himſelf upon the grand 
aſſize, praying a recognition to be made whether the greater 
title be in him or in demandant. U pon the iſſue or miſe as 
it is called, being ſo joined between the parties, a writ 
or ſummons is directed to ſheriff commanding him to 
ſummon four knights girt with ſwords, to be before the 
Juſtices at Weſtminſter on the return of the writ, to 
make election of the grand aſſixe, between demandant 
and tenant. If ſheriff make no return thereof, an alia, 
writ of ſummons iſſues, which is returned with the 
names of the four knights ſummoned. Upon the return 
thereof, the four knights appear in court, and being 
placed in the jury box, are ſeverally ſworn lawfully 
and truly to chuſe welve knights girt with ſawords, of 
themſelves and others, which beſt know and will de- 
clare and ſay the truth between the parties. The four 
knights _—_ choſen of themſelves and others taventy- 
venire facias then iſſues, commanding the 

ſheriff to cauſe to come before the juſtices of C. B. the 
four knights and the other perſons 'named by them, 
recognitors, choſen to make recognition f the grand afſize 
between the demandant and tenant. Upon the day of 
trial, the recognitors appear, or beſt part of them, who 
are ſworn, and try the matter of right between the 
parties. If they give a verdict for demandant, he has 
5 : judgment 
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judgment to recover his Vn againſt the tenaht to hold 
to him and his heirs quit of the ſaid tenant and his heirs for 


eVEer. 


See Booth on Real Actions, and the caſe of Tyſen 
and Clerk in Wilſon's Reports. 


SECTION V. 


Malte . 


| Waſte is the commirting any ſpoil or deſtruction in Waſte, what. 
houſes, lands, &c. by tenants, to the damage of the 

heir, or him in reverſion or remainder : whereupon the 

writ or action of waſfe is brought for recovery of the 

thing waſted, and damages for the waſte done. 


The ſtat. 52 Hen, 3. c. 22. ſ. 2. enafts, „ That Howprohibited 
© farmers during their terms ſhall not make waſte, ſale, * 
© nor exile of houſe, woods, and men, nor of any 
“ thing belonging to the tenements that they have to 
© farm; unleſs they have ſpecial licence by writing or 
* covenant, mentioning that they may do it. Which 
« thing if they do, and thereof be convicted, they ſhall 
« yield full damages, and ſhall be amerced grievouſly.” 


For an expoſition of this ſtatute, ſee Bac. Abr. 
5 Vol. 460. 


Waſte may be committed, not only in houſes and Where com- 
lande, but in gardens, orchards, timber trees, dove- n 
houſes, warrens, parks, fiſh-ponds, and other ſubjects of 
property. 


There are two kinds of waſte, viz. voluntary or actual, Waſte, volun- 
and negligent or permiſſive. Voluntary may I done by I er negli- 
actual pulling down or proſtrating houſes, or cutting 28 

down timber trees; negligent, by ſuffering houſes to be 
uncovered, whereby the timber and ſpars are rotted. 


The perſons who may be injured by waffe, are ſuch as Who may be 
have ſome intereſt in the eftate waſted ; 48 a remainder- — 8 there- 
man 
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man or rever/ioner. What ſhall be deemed waſte, and 
what not, vide Bac. Abr. 461. &c. and Com. Dig. 
5 Vol. 638. &c. and vide ibidem, by whom, and againſt 


whom, waſte lies. 


ot ide meaning See alſo the caſe of Pyne v. Dor, 1 D. & E. 54. in 
of, without im- what caſes tenant for life, without impeachment of 


ptachment of 


A. 


Remedy, two 
kinds, 


Writ of eſtre- 
pement. 


Injunction in 
equity. 


waſte, will be reſtrained. 


It may be proper to conſider 


A. The Remedy in Waſte. 
VB. The Proceſs in Waſte. 

C. The Count in Waſte. 

D. The Pleadings and View: 
E. The Judgment in Waſte: 


A. Of the Remedy in Waſte. 


The redreſs for the injury of waſte is of two kinds, 
preventive and corrective: the former of which is by 
writ of efrepement, the latter by that of waſte, 


The writ of eftrepement was. a remedy at common 
law, after judgment obtained in any aCtion real, and be- 
fore poſſeſlon was delivered by the ſheriff, to ſtop any 
waſte which the vanquiſhed party might be tempted to 


commit in an eſtate, which was determined to be no 
longer his. 


The ſtat. of Glouceſter gave the writ of - eflrepement 
alſo, pendente placito, to inhibit the tenant from doing 
waſte till the ſuit was determined. 


Beſides this preventive writ at common law, the 
courts of equity, upon bill exhibited therein, complain- 
ing of waſte and deſtruction, will grant an injunction, in 
order to ſtay waſte until defendant ſhall have put in his 
anſwer, and the court ſhall make further order; which 
is now become the uſual way of preventing waſte. 


Beſides 
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Beſides the above methods. to prevent waſte, there is Writ of waſte, 
an action of waſte, partly founded at common law, and 1 by 
partly upon the ſtat. of Glouceſter, 6 Edw. 1. g. 5. by 
which “ a man may have a writ of waſte in Chancery 
« againſt a man who holds by the law of England, or 
« jn other manner, for term of life, or years, or in 
c dower; and he who ſhall be attainted of waſte, ſhall 
« loſe the thing which he has waſted, and make a 
« ſatisfaction of treble of what the waſte ſhall be taxed - 


« at,” 


This ſtatute gave a 2rit of waſte, but before this, by 
the ſtat. of Marl. 52 Hen. 3. a writ of prohibition was 
given for waſte, | 


After which ſtatutes, the ſtat. Weſtm, 2. 13 Edw. 1. Of the proceſs 
c. 14. enacted, “That of all manner of waſte done to 8 
the damage of any perſon, there ſhall henceforth be F 
« no writ of prohibition awarded, but a writ of ſummons ; 
„ ſo that he, of whom complaint is, ſhall anſwer for 
% waſte done at any time. And if he come not after 
the ſummons, he ſhall be attached; and after the ar- 
tachment, he ſhall be diſtrained. And if he come 
not after the diſtreſs, the ſheriff ſhall be commanded, 
that in proper perſon he ſhall take with him twelve, 
&c. and ſhall go to the place waſted, and ſhall in- 
« quire of the waſte done, and ſhall return an inqueit 
« and after the inqueſt returned, they ſhall paſs unto 


« judgment, like as it is contained in the ftat. of 
« Glouceſter,” 


* 


And by c. 22. of ſame ſtatute, the action of waſte is By whom maine 
maintainable by one tenant in common againſt another. Uinable. 
The equity of which extends alſo to jornt-tenants, but 


not to coparceners ; becauſe they might make partition, | 
and ſo prevent waſte. 


The action of waſte is a mixed action; partly real, Nature of the 


ſo far as it recovers land, &c. and partly perſonal, ſo far action. 
as it recovers damages. | 


But this mixed action is now ſeldom uſed, the general agion on the 
mode of proceeding by the reverſioner againſt the caſe, now ſub- 


— by waſte, being by an action upon the 9 ſizured for n. 
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the nature of waſte, which is a common perſonal action, 
in which damages for the waſte done can only be be- 
covered. 


B. Of the Proceſs in Waſte. 


The proceſs incident to an action of waſte is 4 


ings. ſummons on the original, which the curfiter will make 


By ſummons. 


Form thereof 
againſt tenant 
in dower. 


out from a præcipe. 


If it is againſt tenant in dower, or guardian, it does 
not recite the ſtatute ; but if it is againſt the tenant for 
life, or years, or by the curteſy, it does. 


The writ is to this effect, if againſt tenant in dower : 


« The king, to the ſheriff of If A. ſhall make 


re you ſecure, &c. then ſummon, by good ſummoners, 
« B, who was the wife of C. that ſhe be before our 


&« juſtices at Weſtminſter, on, &c. to ſhew wherefore + 


« the hath committed waſte, ſale, deſtruction, and 


« baniſhment of lands, houſes, woods, gardens, &c. 


Againſt tenant 
for life or years. 


« which ſhe holds in dower, of the inheritance of the 
« aforeſaid A. in to the diſheriſon,” &c. 


If againſt tenant for life or years, it is to this effect: 


© The king to the ſheriff of If A. ſhall make 
& wp ſecure, &c. then ſummon, &o. B. &c. Where- 
« fore ſeeing that it is provided by the common council 
« of our realm of England, that it ſhall not be lawful 
« for any perſon to commit waſte, ſale, or deſtruction 
« of lands, houſes, woods, or gardens, the ſame B. 
« hath committed waſte, &c. of the lands, - houſes, 
« woods, and gardens in L. which the aforeſaid A. 
tc demiſed to him,” &c. 


For other forms, ſce Fitzherbert's Natura Brevium, &c. 
If waſte is brought by the biſhop, or eccleſiaſtical per- 


ſon, the writ concludes ad exheredationem epiſcopi vel 
ecclgſiæ. | | 


On the return of the ſummons, the defendant may 
In 


Mig n and the plaintiff adjourn, &c. | | 
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z ; . . . 
In waſte, ſummems and ſeverance lie, for the writ is 
ad exharedationem, and it is a plea real. 2 Inſt. 307. 


If the tenant does not appear at the return of the How if no ap- 
ſummons, then plaintiff applies to the lazer of the pearance. 
county, for a pone or attachment, which is to the ſame D 
effect; only © commanding the ſheriff if A. ſhall make 
« him ſecure, to put B. by ſafe gages and pledges)” &c. 

On the return of which the plaintiff may apply for a 
diſtringas, commanding the ſheriff to diftrain, the tenont to 
appear, &C. 


If the tenant appears, the plaintiff declares againſt 
him, and the tenant pleads, or lets judgment paſs by 
default. If the tenant does not appear, a writ of in- 
quiry goes to the ſheriff; and on return thereof, plaintiff 
has judgment: of which, vide pęſt, title Judgment in 
Waſte, « 

In waſte againſt two by the biſhop ad exheredationem How if one ap- 
zcclefie, and proceſs continued till the grand diſtreſs re- Pear and the 


other makes 
turned, one came and the other made default; and he 


default. 
who appeared, was compelled to anſwer alone, for the 


proceſs is determined againſt the other, Bro. tit. Waſte, 
pl. 99. 


When the ſummons is ſerved upon the tenant, or Of the procla- 
upon the land, fourteen days before the return thereof, mation. 
proclamation muſt be made of the ſummons on a Sun- 
day, at or near the moſt uſual door of the church or 
chapel of the town or pariſh where the lands lie; 
and that proclamation muſt be returned, together with 


the names of the ſummoners, purſuant to the 31 Eliz. 
K's | 


C. Of the Count in Waſte, C. 


The plaintiff muſt charge the defendant in the tenet How defendan 
or tenuit, for there is no other form. Cro. El. 356. to de charged. 


And muſt charge him as aſſignee, executor, '&c. or 
according to the defendant's tenure. W 


2.2 And 
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What the count And the court muſt ſhew how plaintiff is entitled to 


It muſt be con- 


the inheritance, as, if rector, he muſt ſhew that he is 
ſo. If he counts upon a leaſe by himſelf, he muſt ſhew 
his ſeiſin in fee and demiſe to defendant. If upon a 
leaſe from his anceſtor, he muſt ſhew ſeiſin, a demiſe to 
defendant and deſcent to himſelf. If he claims by fine, 
he muſt ſhew it, and the uſes of it. So if by common 
recovery ; ſo if by grant of the reverſion ; ſo if he and 
defendant are joint-tenants, he muſt ſhew that they are 
ſo : ſo if he and the wife ſue in right of the wife; if he 
has the reverſion, he ſhall ſay the defendant holds of 
him; otherwiſe, if he in remainder brings waſte; orif 


the lord by eſcheat does, for there is no tenure of him, 
Hutt. 110. | 


The declaration alſo muſt be conformable to the writ, 
for if the writ is for waſte in land, and it is aſſigned in 
cutting wood, it is bad. 


So, if the writ is for waſte in three villes, and the de- 
claration is for waſte in one or in another ville. 


The declaration muſt alſo particularize the quality 
and quantity of the waſte: as if in cutting trees, 
it muſt ſhew the number of the trees; if in houſes, it 
muſt ſhew the defects. 


And muſt conclude if to his own diſheriſon, ad ex- 
_ heredationem of the plaintiff, 


If of lands whereof he is ſeized in right of his wife, 
ad exheredationem of the wife. 


And if by a biſhop, &c. it muſt conclude ad exhere- 
dationem eccleſiæ. 2 Roll. 832. I. 30. 


D. Of the Pleading and View in Waſte. 


—— in Defendant in waſte may plead in abatement of plain- 


tiff's title; as if he entitles himſelf to the reverſion in 
fee, defendant may ſhew a deviſe to him in tail. Lutw. 
1557. 


As 


fe, 


re- 
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As to pleas in bar, defendant may plead no wa K 
done, which is the general iſſue, and this admits nothing, 
but puts the whole declaration in iſſue. Lutw. 1547. 
Or he may plead a releaſe: or to waſte in the tenuit, 
accord and ſatisfaFion. Croll. 357. 


So, deſendant may juſtify, that he took for repairs; 
ſo that he took for neceſſary 5ctes ; or that the trees 
were aride, mortuæ, and neither bore fruit or foliage; 
or that the leaſe was without impeachment of waſte: 
or he may plead no demiſe to him; or that a meſne 
remainder man is alive, | ; 

Or he may plead in excuſe quod reparavit before 
action brought, or that he rebuilt, and has fince kept in 
repair. Or that the premiſes were ſo ruinous at the 
commencement of his leaſe, that he could not repair. 
Mo. 54. 


After iſſues joined, the venire ſacius recites the iſſues, Of the proceed- 
and command; the ſheriff that he cauſe to come twelve, c. ings after iſſue. 
20 inquire if the defendant hath committed awafte as plain- 
tiff alleges. Cro. Car, 381. 


In waſte, if iſſue is joined, the jury ought to have a of the view 
view of the place or places walted, otherwiſe trial when neceſſary, 
ſhall be ſtayed : and fix at leaſt muſt have a view. 

2 Saund. 254. And the venire facias mult be that the 
jury ſhall have a view. 


90, if there is judgment for want of appearance to 
the diftringas, there muit be a view and inquiſition 
taken, as well as upon iſſue joined. R. Ow. 12, For 
the law will not ſuffer ſo heavy a judgment as the for- 
fciture of the thing or place waſted, and treble damages 
to be paſſed upon a mere default, without full aflurance 
that the fact is according as it is ſtated, in the writ. 


But upon default made after appearance and plea, When no view 
there ſhall be no inquiry of wafle, for this caſe is not neceſſary. 
within the purview of the ſtatute of Weſtm. 2. 2 Inſt, 

390, but inquiry of the damages only. , 


Nor ſhall there be inquiry of the waſte, upon a judg- 
ment by confeſſion, nil dicit, or non ſum 3 — 
inquiry 
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inquiry of the damages only: for the waſte is confeſſed. 
Cro. El. 18. Hutt. 44. 


C. C. Of the judgment in Waſte. 


The effect of By the ſtatute of Glouceſter, plaintiff in an action of 
the judgment. waſte is to recover the thing waſted, and treble damages. 


If the judgment is againſt the defendant in the zenet, 
then it ſhall be for the place, and the relle dainages 
found by the inqueſt. 


Baut if it is againſt him in the tenuit, judgment ſhall 
be for the damages only. 


If waſte be aſſigned in three houſes, two gardens, &c. 
the jury ought to find damages ſevcrally for every of 
them; for if it be but of ſmall value for any of them, 
the court will not adjudge it waſte as to that part: but 
if the jury gives entire damages, it ſhall not be intended 
that there were petit damages in any, and therefore the 
verdict will be good. Cro. Car. 414. 45 2. | 


If verdict is for defendant, the judgment ſhall be 


quod querens nil capiat, &c. and defendant eat inde ne 
die. 2 Saund. 247. | 


And if the defendant will not pray judgment to avoid 
a writ of error, it may be entered upon the prayer of 
the plaintiff againſt himſelf. 2 Saund. 253. 


Geese If plaintiff recovers upon the feuct, he has a writ of 
the place waſt- ſeiſin for the place waſted, provided the particular eſtate 
ed and damages. he ſtill ſubſiſting (for if it be expired, there can be no 
forfeiture of the land): and the damages are to be re- 
covered in the ſame manner as all other damages, by 


ea. ſa. fi. fa. or elegit, 


EM: __ | 
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Of Proceedings in particular Caſes, 


— — — - 4 3 — * 
r * 


SEC. I. Arbitration. 
SEC. 2. Audita Querela. 4 
SEC. 3. Habeas Corpus. 


SEC. 4. Outlatory. 
' SEC. 5. Prohibition. | 3 | 


S8 2 criloN I. 4 


Of Arbitration. 
UCH reading may be ſound in the books upon the | N 


law of arbitration ; but it is conceived that in the 
preſent work nothing more is necefſary than to ſhew 
the practical proceedings in caſes of references, and of 
enforcing obedience to wards, with a few general ob- 
ſervations thereon. =— 


The leading diſtinctions is, whether the reference be pig;uttion as = 
ſuch as can be carried into effect by the,ſummary inter- to the remedy 1 
poſition of the court? i. e. by attachment; or, whether on awards. 
the party muſt reſort to his action upon the award? 


A ſubmiſſion to arbitrators may be made either after According as | 
an action is brought, and whilſt it is depending, or be- ſubmiſſion is vx 
fore any action is commenced. Now, whenever a re- ns — 
ference is made pending a ſuit, if 5 0 trial, the court, = To 
having already juriſdiction by the action being brought, Hon it pending 
may make a rule of court of the agreement of the par- n action. 
ties to ſubmit to arbitration, and afterwards give effi- | 
cacy to that rule by attachment; or, if the reference be 
made at the trial, which is often done, it is then by or- 
der of ni: prius, which order may be afterwards made 5 
a rule of court; ſo that in all caſes of reference pending 
a cauſe, 


- G 
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2 cauſe, the agreement of the parties may be made a rule 
of court, and enforced by the proceſs of the court. 


But inaſmuch as it was often expedient to refer mat- 
ters in diſpute to arbitration, without any action being 
brought, and yet for want of the parties being before 
the court, no rule of court could at common law be 
made upon them, and ſo no remedy by attachment in 
ſuch caſe be had, the legiſlature interpoſed, and by the 
ſtat. 9 and 10 W. 3. remedied the evil, thereby putting 
laws of arbitration, where no ſuit is pending, upon an 
equal footing with thoſe where there ig a cauſe depend- 
ing. This is the true operation of the ſtatute; for 
as to arbitrations where a cauſe is depending, it 1s 


only declaratory of what the common law was before, 


Burr. 701. 


Now therefore, in all caſes without any action de- 
pending, it is in the power of the parties Chiang to 
arbitration to proceed upon the ſtatute, and have the 
ſummary remedy by attachment: but if the ſtatute be 
not adhered to, they muſt proceed as at common law, 


In treating this ſubject, we will conſider the proceed- 
ings in caſes ;— 


A. Of References to Arbitration, where no 


Cauſe is depending, according to the Stat. 8 and 
9 W. z. 


B. Of ſuch References where the Caſe is not 
within the Statute. 


C. Of References made after Action brought, 
but before Trial. | 


D. Of References at the Trial, by Order of 
Niſi Prius. 


E. General Obſervations as to the Extent and 


Operation of the Submiſſion, enlarging the Time 


for making the Award, ſetting aſide the Award, 
&c. . | 


g. Of 


- - 
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A. Of References, where no Cauſe is depending, 
according to the Statute. 


A. 
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By the ſtatute 9 and 10 W. 3. c. 15. reciting, that statate g and 
« Whereas it hath been found by experience, that refe- 10 W. 3. 


e rences made by rule of court have contributed much 
© to the caſe of the ſubject in the determining of con- 
vc troverſies, becauſe the parties become tnereby obliged - 
«© to ſubmit to the award of the arbitrators, under the 
« penalty of impriſonment for their contempt, in caſe 
te they refuſe ſubmiſſion ; now, for promoting trade and 
© rendering awards of arbitrators the more effectual in 
all caſes for the final determination of controverſies 
“referred to them by merchants and traders, or others, 
concerning matters of account or trade, or other mat- 
* ters, Be it enafted, &c. That it ſhall and may be 
* lawful for all merchants and traders, and others, de- 
firing to end any controverſy, ſuit, or quarrel, con- 
troverſies, ſuits, or quarrels, for which there is no 
other remedy than by perſonal action, or by ſuit in 


** ſons ſhould be made a rule of any of his 
record which the parties ſhall chooſe, and to inſert ſuch 
their agreement in their ſubmiſſion, or the condition of the 
* bond or promiſe, whereby they oblige themſelves re- 
* ſpeCtively to ſubmit to the award or umpirage of an 
5 perſon or perſons; which agreement being /o 

tion of their reſpective bonds, ſhall or may, upon 
producing an affidavit thereof, made by the witneſſes 
thereunto, or any one of them, in the court of which 
the ſame was agreed to be made a rule of court, and 
reading and filing the ſaid aſſidavit in court, be en- 
tered of record in ſuch court, and a rule ſhall therewpon 
be made by the ſaid court, that the parties ſhall ſubmit to 
and finally be concluded by the arbitration or umpi- 
rage which ſhall be made concerning them by the 
arbitrators or umpire, purſuant to ſuch ſubmiſſion 
and in caſe of diſobedience to ſuch arbitration or um- 
pirage, the party neglecting or refuſing to perform 
* and execute the fame, or any part thereof, ſhall be 
“ ſubjeQ to all the penaltics of contemning a rule of 
6 court ; 


« 


equity, by arbitration 20 agree, that their ſubmiſſion of Parties may 


their uit 10 e 1 an rion or per- agree to make 
ſuit to the award or umpirage of any perſon or per- neee 


ajefty's courts of rule of court; 


which, upon af 
and inſerted in their ſubmiſſion, or promiſe, or condi- fidavit, ſhall be 
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c court; and the court, on motion, ſhall iſſue proceſs 
c accordingly ; which proceſs ſhall not be ſtopped or 
delayed in its execution by any order, rule, command, 
or proceſs of any other court, either of law or equity, 
unleſs it ſhall be made appear, on oath, to ſuch court, 
cc that the arbitrators or umpire miſbehaved themſelves, 

and that ſuch award, arbitration, or umpirage, was 
& procured by corruption or other undue means.“ 


By the words of the ſtatute, it muſt be inſerted in the 
agreement or condition of the bond that the ſubmiſſion 
ſhould be made a rule of court; but where in the end 
of the condition of the bond was this clauſe ; © And if 
« the obliger ſhall conſent that this ſubmiſſion ſhall be 
&« made a rule of court, that then,” &c.; on motion to 
make this ſubmiſſion a rule of court, and on cauſe 
ſhewn againſt it, as the party would rather have forfeit. 
ed the penalty, the court held theſe conditional words to 
be a ſufficient indication of conſent, and made the award 


a rule of court. Salk. 72. Ld. Raym. 674. 


So, where on motion to make a ſubmiſſion a rule of 
court, purſuant to the ſtatute 9 and 10 W. 3. objec- 
tion, that the agreement to make the ſubmiſſion a rule 


of court was no part of the condition, but was un- 


What is evi- 
dence thereof, 


What it muſt? 
expreſs. 


derwritten, and not ſigned; but it appearing by aſſi- 
davit, that the ſubſcription was made before the execu- 
tion of the bond, it was taken by the court to be part 
of the ſubmiſſion, as an indorſement by way of defea- 
zance is part of the deed; and the ſubmiſhon was made 
a rule of court. Carter v. Mauſbridge, Barnes, 55. 


Where the bond produced is executed only by one, 


the other may have the ſubmiſſion made a rule of court, 
Bar. 55. 


But the conſent expreſſed in the bond or agreement 
muſt be to make the /ubmiſſion a rule of court; if it 15 
to make the award a rule of court, it is not within the 


act. Harriſon v. Gimary, Str. 1178. 


In order, therefore, for the ſubmiſſion to be within 
the ſtatute, it muſt be in writing, and it muſt contain 
an agreement to make ſuch ſubmiſſion a rule of court. 


Having 
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Having ſhewn what ſubmiſſions are within the ſta- How to make 
tute, the next thing is to point out how to procee 
thereon, if the award is made in due time, and not im- 


d Bbmiſſion A 
rule of court. 


peached, (of which ſce p, G. ) provided the other party 
refuſe to comply with it. Firlt make the ſubmiſhon a 
rule of court, which is done by motion, and is abſolute 


in 


the firſt inſtance; it mult be moved upon an affida- 


vit of the due execution of the bond, by the ſubſcribing 
witneſs: which aihdavit is to be engroſſed on a treble 


16 
cc 
cc 


C. 


party who is to receive the money or thing awarded de- 


6 d. ſtamped paper; and may be as follows, 


« T. S. of, &c. maketh oath, and faith, that he was Affdavit of 
preſent at the time of ſigning and fealing the bond 3 
or obligation hereunto annexed ; and A. B. of, &c. 1 
therein mentioned, did duly ſign, feal, and as his act 
and deed deliver the ſaid bond in the preſence of this 

deponent ; and that the name A. B. ſet and ſubſcrib- 

ed to the ſaid bond, is of the proper hand-writing of 

the ſaid A. B. and that the name T. S. ſet and ſub- 

ſcribed, as the witneſs thereto, is of the proper hand- 

writing of this deponent.” | 


Get rule of clerk of rules in B. R. 1 ſecondary in Of ſervice of 


B.; make copy thereof, and of the award. Let the rule, and mak» 
ing demand, 


mand the ſame; and upon refuſal make an aſſidavit of 
ſuch demand and refuſal, and alſo an affidavit of the 
execution of the award; which may be as follows: 


« 
£c 


and 


R. W. Defendant. 


6% XR. V. of, &c. maketh oath, and ſaith, that he this Afidavit of ſew 
deponent, on the 1cth day of November laſt, did vice and de- 
perſonally attend from the hour of ten until the hour Cy 
of twelve of the clock in the forenoon of the ſame 

day, at the Great Hall of Lincoln's Inn, and then 

and there demanded of the above-named R. W. who 

alſo attended, the ſum of 1001. awarded due to this 
deponent, purſuant and agreeable to a certain award 

in writing, which is hereunto annexed ; but the ſaid 


In C. B. X. Y. Plaintiff, 
Between 


* R. W. did not then pay to this deponent the ſaid ſum 
* of 1001. or any part thereof; and this deponent fur- 
** ther ſaith, that having, on Tueſday next after in this 


t preſent 
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ce preſent term, cauſed the ſubmiſſion of this deponent 
« and the ſaid R. W. to the ſaid award contained in 2 
& certain bond or obligation, bearing date the 14th day 
© of December 1794, to be made a rule or order of 
cc this honourable court, he this deponent, on the 

« day of ſerved the ſaid R. W. with a true copy 
& of the ſaid rule or order of this honourable court, and 
cc at the ſame time ſhewed him the ſaid original rule or 
cc order; and this deponent further ſaith, that he did 
ce at the ſame time demand of him the ſaid R. W. the 
© ſaid ſum of 1001. ſo awarded due to this deponent; 
tc and this deponent further ſaith, that the whole of the 
& ſaid ſum of 1001. now remains due and owing to this 
« deponent, purſuant to the ſaid award.” 


« A. B. of, &c. gentleman, maketh oath, and ſaith, 
cc that he did ſee C. D. of, &c. ſign, ſeal, publiſh, and 
ce declare his final award and arbitrament between X. I. 
cc of, &c. merchant, and R. W. of, &c. goldſmith, 


cc bearing date the roth day of January 1795; and this 


Of meving for 
attachment. 


« deponent further faith, that the name C. D. ſet and 
c ſubſcribed againſt the ſeal, as the party executing the 
« ſaid award, is of the proper hand-writing of the ſaid 
« C. D. and that the names A. B. and J. E. ſet and 
te ſubſcribed thereto, as witneſſes atteſting the execu- 
ce tion of the ſaid award, are of the reſpective hand- 
« writings of this deponent and the ſaid J. E.“ 


Upon theſe affidavits move for an attachment : it is 
a rule to ſhew cauſe: Get it of clerk of rules, or ſe- 
condary, and ſerve copy thereof : At expiration of rule, 
move to make it abſolute, on proper afhdavit of ſervice; 
take it to crown- office; your clerk in court there will 
prepare attachment ; get a warrant thereon, and give it 
your officer to make the caption. 


How if 3 If the demand of the money or ching awarded be 


made by third 
perſon. 


made not by the party entitled, but by a third perſon, 
there muſt be a letter of attorney for that purpoſe, and 
an affidavit of the due execution thereof; and the power 
of attorney muſt, together with the award, rule, &c. 
be produced and ſhewn at the time demand is made. 


Court will com. If the ſubſcribing witneſs refuſe to make affidavit of 
the execution of the bond, the court, on motion, will 
compel him ſo to do. Clark v. Elwich, Str. 1. Bar. 81 


pel witneſs to 
make affidavit. 


——— Www Vo. 
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B. Of ſuch References where the Caſe is not YH. 
within the Statute. 


When the ſubmiſſion, there being no action depend- Of the remedy 
ing, is by parol or by written agreement, or by bond 3 
without any clauſe in the agreement or condition of the pending no ac- 
bond, that the ſubmiſſion ſhould be made a rule of court, tion, and not 
which the ſtatute requires; the remedy in cafe of diſ- ng to 
obedience to any award made thereon is by action; . 
either an action on the caſe, or debt upon the bond; 
in the laſt of which the penalty of the bond may be 
recovered ; or of covenant, if the ſubmiſhon were by 
deed; but no attachment can go againſt the party. 

The proceedings therefore are as in other aCtions. 


C. Of References made after Action brought, C. 
but before the Trial. 


A reference pending an action may be made by a 
rule of court originally, or by any written agreement 
or bond, or the like; which ſubmiſſion may be made a 
rule of court, although no ſuch clauſe is inſerted there- 
a. becauſe the court hath already juriſdiction by the 
action. . 


If the award be made, and either party refuſes to 
comply with it, che other muſt make the ſubmiſſion a 
rule of court (provided it was not a ſubmiſſion by ori- 
ginal rule). This is done by affidavit of one of the 
witneſſes of the due execution of the bond or agree- 
ment containing the ſubmiſſion in ſame manner as So 
mentioned, A. He may then proceed to get an attach- 
ment; which is done as above deſcribed, A. 


If the demand is for taxed coſts, a copy of the rule, 
with the maſter's allocatur thereon, muſt be ſhewn, 
together with the copy of the award, &c: 


If the demand is made by letter of attorney, it muſt 
be by letter of attorney as ante, A, 


D. Of 
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D. Of References at the Trial by Order of 
Niſi Prius. 


Cauſes are often referred to arbitration by the con- 


ſent of the parties (for they cannot be without) at the 


time of the trial. And when there are bail in the ac- 
tion, it is adviſeable for plaintiff to take a verdict ſub- 
ject to the reference which prevents the diſcharge of 
the bail, and gives him afterwards the election, ſhould 
the award be in his favour, to proceed by attachment 
upon the award, or to take out execution : But neither 
can be done without leave of the court. 


For the mode of proceeding on ſuch references, ſee 


vol. I. ch. 10. ſec. 5. where references at nf privs are 
treated of. 


E. Several Obſervations. 


E. t. Upon the Extent of the Submiſſion. 
E. 2. Of the Revocation thereof. 


E. z. Of enlarging Time for making the Award. 


E. 4. Of the double Remedy, by Action or At- 
tachment. 


E. 5. Of the Affidavits on moving for an Attach- 
ment, and of the Nature of the Attach- 
ment. 
E. 6. Of the Coſts on Arbitrations. 


E. 7. Of impeaching and ſetting aſide the Award. 


E. 1. Of the Extent and Operation of the 
Submiſſion. 


On a reference to arbitration, the arbitrators can only 
have juriſdiction over ſuch matters as are included in 
the reference. So that an award made upon a refe- 
rence of all matters in difference between the _ 

| ocs 
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does not preclude the plaintiff from ſuing upon a cauſe Of ſuing for 
of action, ſubſiſting againſt the defendant at the time cauſe of action 
of the reference, upon proof that the ſubject matter of — 
ſuch action, was not laid before the arbitrators, nor in- ence. 
cluded in the matters referred. Rave v. Farmer, 4 D. 


& E. 146. 


And it is material to obſerve the diſtinction between Diſindion to 
a ſubmiſſion to arbitration of all matters in difference be- be obſerved in 
taween the parties in the cauſe, and a reference of all mat- ED as 
ters in diſpute in the cauſe between the parties; for the 
former being general, is not confined to the fubject mat- 
ter in the particular actions then depending, but will ex- 
tend to croſs demands between the parties, though not 
pleaded by way of ſet off; and the colts being to abide 
the event, will make no difference; but the /atter is 
confined ſolely to the matters in diſpute in that particu- 
lar cauſe, 


The ſubmiſſion made pending an action, muſt be by What parties 


the parties to the record; and if afterwards from the mult make the 


award not being made in time, a ſecond ſubmiſſion be — 


made that muſt alſo be made à rule of court. 


A ſubmiſſion to an award between A. and B. the 
parties on the record having been made a rule of court, 
which award not having been made in due time, the diſ- 
pore had been referred to a ſecond arbitration to ſettle 

y B. and C. who were the real parties in the ſuit; no 
attachment can iſſue againſt B. for not obeying the 
award made by the ſecond arbitration, becauſe the re- 
ference ſhould be made by the parties on the record, 
and if eyen it had there ſhould have been another rule to 


make the ſecond ſubmiſſion a rule of court. Oxven v. 
Hurd, 2 T. R. 643. 


And as the court had no juriſdiction in this caſe, it wrons not 


they could not go into the merits, though B. conſented ee by eon- 
ent. 


to waive the objection. bid. 0 


A ſubmiſſion to arbitration by an adminiſtrator is not what admitted 
an admiſhon of aſſets. Pearſon v. 2 D. & E. 6. by a ſubmiſſion. 


Notwithſtanding the caſe of Barry v. Ruſh, 1 D. & E. 
691, may ſeem to throw ſome doubt upon the point. 
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How far it i a A ſubmiſſion to arbitration is not a ſtay of proceed. 


Kay of proceed- ings in any action, unleſs expreſsly mentioned as part 


ing. 


of the agreement. Ld. Ray. 789. 


When it maſt Though a ſubmiſſion muſt be made a rule of court 
be made a rule before any motion be made to enforce the award, yet it 


pg a need not be made ſuch rule before the award is made; 
it is only to give juriſdiction to the court, not to the ar- 
bitrators. 
E. 2. E. 2. Of the Revocation or Countermand. 


Submiſſionmay If A. enters into a bond to B. conditioned to ſtand 


de counter- to the award of C., yet A. may countermand the ſub. 

. miſſion to the arbitration of C. becauſe the ſubmiſſion 

ſeited. eing a man's own act, is of its own nature revocable. 
But then by ſuch countermand, or revocation of the 
power of the arbitrator, the obligee ſhall take the benefit 
of the bond, becauſe the obligor has not ſtood to. the ar- 
bitration, &c. ſince he has countermanded the authority 
of the arbitrator, and becauſe the obligor has, by his own 
act, made the condition of the bond (which was for his 
own benefit to ſave him from the penalty) impoſhble to 
be performed, and by conſequence his bond is become 
ſingle, and without the benefit of a condition, Vide 
Vynicr's caſe, 8 Co. 82. 


Nor can it be But if ſuch ſubmiſſion be made a rule of court 


countermanded according to the ſtatute, then the party can never revoke 
it a rule of it. 5 
court. 


Ot the puniſn- So if it be by rule of court originally; and if either 


ment fer any 


breach of th. Party are guilty of a breach of the rule, as by filing a bill 
deer c in equity when it was part of the agreement not to do it, 
court will grant an attachment. 3 Burr. 1256. 


What vill de S0 if he prevents the arbitrators proceeding, 28 
— implied by ſerving one of them with a ſubpæna at the time, or 
ach. the like, it will be conſtrued a breach of the rule. 

1 Salk. 73. 


* 


E. 3. 
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E. 3. Of enlarging the Time for making the E. 3. 
Award. 


If the award cannot be made by the day fixed upon, 
the time for making it muſt be enlarged, otherwiſe the 
award itſelf would be nugatory. 


This muſt be done by motion in court, and by giving How to get the 
a brief to another counſel to conſent to ſuch motion ; tor time enlarged: 
the court cannot enlarge the time without the conſent of _ he by con» 
both parties. 


On motion to ſet aſide an award becauſe it was made Of the operation 
out of time, it was argued, that the parties had by their of the conſent 
. : JC . of the parties to 
attornies conſented in writing, after the time had enlarge. 
elapſed, to give a further time for the making of the 
award. 


The court ſaid that ſuch conſent might till be made 
a rule of court, and have a retroſpective operation ſo as 


to make the award good. Mich. Term, 36 Geo. 3. 


Before any rule to enlarge the time can be made, the what neeeſſary 
ſubmiſſion or order of ui prius as the caſe is, muſt be before ſuch mo- 
made a rule of court. tion is made. 


E. 4. Of the double Remedy by Action or &. 4. 
Attachment. 


It has been already obſerved, that whenever the court Double remedy 
cannot exerciſe a ſummary juriſdiction, as in all caſes only where ſub- 
where there is no action depending, and the ſubmiſſion milion is made 
l arty Y „rule of court, 
is not within the ſtatute of William, or where it is a 
ſubmiſhon within the ſtatute, but not made a rule of 
court, the party can only proceed by action; but even 
where there is a rule of court, ſtill the remedy by action 
is not taken away, but the party has his election. He Party cannot 
cannot however proceed by oflion and attachment at Purſue both. 


the ſame time. Stacks v. Huggens, Eaſter Term, Ld. 
Hard. 106. 


Where a cauſe, jn which the defendant has been Of holding de- 


holden to bail, is reſerred to arbitration, and the arbi- fendant to bail 
Vor. II. Aa in the action · 


trator 


= 
A on att hen. DC ISS 8 
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E. 5. 


Of entering the 
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on affirmation 
of a quaker, 


Granting at- 
tachment diſ- 
cretionary in 
the courts- 
When refuſed, 


Q. in caſe of 
feme ſole mar- 


rying · 


ing the award, need not 
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trator awards to the plaintiff a ſum exceeding 10. the 


defendant may be holden to bail again, in an action u 
the award. Collins v. Powell, 2 T. R. 756. 


E. 5. Of the Afſidavits on moving for an Attach- 
ment, and of the Nature of the Attachment. 


When there is no action pending, but the ſubmiſſion 
has been made a rule of court under the ſtatute, ihe af- 
fidavits on which to apply for an attachment for diſobey- 

= entitled in any cauſe, but 


affidavits in anſwer muſt. Bevan v. Bevan, 3 D. & E. 
601. 


But if there is a cauſe depending, the affidavit ought 
to be entitled, and if it is not, the court cannot take no- 
tice of it though the adverſe party is willing to waive 
the objection. Owen v. Hurd, 2 D. & E. 613. 


An attachment for non- performance of an award 
cannot be granted on the affirmation of a quaker: for 
though it is a ſuit between party and party, yet an at- 
tachment is a criminal proſecution within the proviſo of 
the 6rh ſec. of 7 & 8 W. 3. c. 34. 


The granting an attachment is a diſcretionary power 
in the court; in ſome caſes it is refuſed, as where the 
defendant was a bankrupt, 1 Str. 695. ; which is a 
ground for his diſcharge, provided he has obtained his 
certificate, though his bankruptcy happened after he 
was taken on the attachment. 2 Str. 1152. 


So, where there was a contrariety of evidence, the 
court would not determine it by affidavits, for the 


plaintiff had his remedy by aQtion on the award. Hales 
v. Iaplor, Str. 695. 


The defendant a feme ſole, and the plaintiff, agree to 
a reference. The defendant was awarded to deliver up 
two notes, and pay a ſum of money ; ſhe marries and 


the huſband refuſed to pay ; and it was queried, in this 


caſe, if the court could grant an attachineut againſt both 


or either of them? 1 Crom. 263. 


A party 
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A party cannot be taken on an attachment upon a When attach- 
W it being in the nature of a eivil execution. eee 
The King v. Myers, 1 D. & E. 266. 


E. 6. Of the Reference as to Coſts. E. 6. 


If nothing is ſaid about coſts in the reference, it is in Power of arbi- 
the diſcretion of the arbitrator to award them or not; trator as to 
r the power of awarding coſts is neceſſarily conſe- ooſte. 
quent to the authority conferred upon the arbitrator ; 
but when it is expreſſed that the cats are to abide the 
event, it is not in the power of the atbitrator to prevent 
the party in whoſe favour the award is from having 
coſts; for this reaſon the above proviſion is often in- 
ferted. And ſuch coſts are legal coſts, that is, ſuch as Meaning of 
the law would give in caſe a verdict had been in favour coſts abiding 
of the party; ſo that if the award be only to pay gs. che event. 
for an aſſault, the coſts can only be 55. Swinglehur/t v. 
Althain, g D. & E. 138. Roe dem. Mood, v. Dee, 
2 D. & E. 644. | 


Coſts awarded muſt be taxed as between party and How to be 
party; they cannot be awarded to be taxed as between taxed. 
attorney and client. Marder v. Cox, Cow. 127. 2 Blac. 


953. 


Whenever by the award coſts are to be paid, ſuch By whom. 
coſts are to be taxed by the maſter in K. B. and pro- 
thonotary in C. B. Str. 737. Barr. 58. 1 Crom. 264. 


But they are only to be taxed to the time of the re- Up to what 
ference. 1 Crom. 265. Tynte v. Every, Bar. 58. me; 


At niſi prius, a juror was withdrawn, and the cauſe and ta what ex 
referred, and the queſtion was, whether the prothono- tent. 
tary ſhould allow the coſts of the reference? and held 
not, Bar. 123. 


The award of coſts to be paid muſt be certain, or Award of cofts 


at leaſt that which can be rendered certain. mult be certain, 
| or capable of 


being rendered 
An award was, that the one party ſhould pay the to. 


other 10/. and the coſts of a ſuit now depending in an 
inferior court, and then to give mutual relcaſes. Per 
Aa 2 Cur. 
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Cur. To pay ſuch coſts as the maſter ſhall tax, is good; 
for id certum ęſt, quod certum reddi poteſt. But this is 
uncertain, and carries it farther than has hitherto been 
allowed. 1 Crom. 205. TTY 


Of coſts where When a cauſe comes on to trial, and goes off upon a 
cauſe is referred reference to arbitrators ; 'if the arbitrators never make 
e on an award, the cauſe may be carried down a ſecond 
of an award. time, and if the plaintiff prevails and obtains a verdict, 


coſts ſhall be allowed. Burchall v. Bellamy, Bur. 2693. 


E.7. E. J. Of Impeaching and ſetting aſide the 
Award. ; Ts 


Requiſites to To render an award legal and effectual, it ſhould be 
— an award made agreeable to the ſubmiſſion of the parties, it ſhould 
ps not extend beyond it, neither to any matter not included 
in it, nor to any perſon not a party to it, nor ſhould it 

be only parcel of the things ſubmitted. It ſhould award 

nothing contrary to law, nor any thing :mpoſſible to be 

done, but ſhould be reaſonable and certain. It ought 

Objections on alſo to be mutual and final. Various are the legal ob- 
eee to jections therefore which may ariſe as grounds of im- 
be made. peaching an award, all of which muſt appear upon the 
Face of the award itſelf. They may be taken therefore 

at any time, either by way of defence to any action 

brought upon the award, or in ſhewing cauſe againſt an 

attacliment, or by way of motion to ſet aſide the award; 


provided in the Jaſt caſe the ſubmiſſion has been made a 
rule of court. | = 


Other objections But objections frequently ariſe to an award which do 

dehors the not appear upon the award itſelf, and which therefore 

award. . 

can only he brought before the court by affidavit, ſuch as 
the miſconduct of the arbitrators, from motives of cor- 
ruption or partiality, or ſame irregularity in the conduct 
of the parties themſelves. or their attornies, or the like, 


When they Jn which caſe the time for impeaching the award is li- 
muſt be made. nited to the next term after the making of the award, 

by at. 9 & 10 W. 3. c. 15. f. 2. which enacts that 
Within next 


{© Any arbitration or umpirage procured by corruption 
ang e te or undue means, ſhall be judged and eſteemed void. 
by ſtat. 9 & 10 and of none effect, and accordingly be ſet ads by 
. 3» 15 any 
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« any court of law or equity. So as a complaint of 
« ſuch corruption or undue practice be made in the 
« court where the rule is made, for ſubmiſſion to ſuch 
4 arbitration or umpirage, before the laſt day of the next 
e term after ſuch arbitration or umpirage made, and 
« publiſhed to the parties,” 5 wn 


Every ground of relief in equity againſt an award, is The extent of 
equally open in this court, upon motion in a ſummary'the ſtatute. 
way to ſet it aſide. . 3 Burr. 1259. 


But the above clayſe in the ſtatute g & 10 W. 3. does Not to refer- 
not extend to awards made in purſuance of an order of ences at niſi 
niſi prius, but only where the ſubmiſſion is by obligation, F.“ 
Anderſon v. Coxeter, Str. 301. 1 


It is not however confined to caſes of corruption or To other caſes 
undue means uſed by the arbitrators, for when it was than thoſe of 
moved that an award be referred back to the ſame arbi. rruptiou. & 
trator, to reconſider it on the ground that he had not 

ſufficient materials before him at that time, the court 

held it to be within the ſtatute, and nothing was taken 

by the action becauſe made too late. Zachary v. Shep- 

herd, 2 D. & E. 781. 


The court on ſuch motion will never enter into the Corruption 
erits of the original cauſe of complaint, nor will they uſt be mani- 
t aſide an award on the ground of corruption in the © 

arbitrators, unleſs ſuch corruption is manifeſt. Str. 301. 

Burr. 701. 


Nor on the ground of miſbehaviour in an umpire for So muſt miſbe. 
receiving evidence from the arbitratoi without examin- haviour. 
ing the witneſſes, unleſs he were required to re-examine 
them, before the making of his award. Hall v. Lau- 
rence, 4 D. & E. 589. et | | 


A party cannot, in ſhewing cauſe againſt an attach- What obje&ions 
ment for not performing an award, impeach the award may be made in 
f — Ogs . ſhewing cauſe 
for defects not appearing on it. But he muſt obtain a 4 inſt attach. 
rule for that purpoſe within the time limited by the ment. 


above act of parliament. Holland v. Brooks, 6 D. & E. 
161. | | 
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SECTION II. 
Of Audita Querela. 


Formerly when either party had good cauſe to ſhery, 
why. a 8 or execution awarded, or likely to be 
awarded, ought not to be enforced, as if fince the judg- 
ment a releaſe had been given, or the like ; the only 
mode of proceeding was by audita quereſa. A remedial 
writ invented to prevent a defect of juſtice, where a 
party had a good defence, but by the ordinary forms of 
law had no opportunity to make it. But now from the 
indulgence ſhewn by the courts in granting ſummary 
relief upon motion, the action of audita querela is ren- 
dered obſolete. At the {ame time a brief account of the 
proceedings may not be uſeleſs to the ſtudent, if only to 
ſatisfy the curioſity and to ſhew the great advantage 
zeſulting to ſuitors, from that latitude of equitable 
juriſdiction, which | courts of law now aſſume, in 
granting relief by motion. 3 | | 


For the caſes in which an audita quercla would lie, 
and by or againſt whom. it ſhould be brought, we refer 
the. reader to Bacon's Abridgments, tit. Audita Querela, 
and ſhall content ourſelves with giving a ſhort account 
of the proceedings in the aCtion. Ht Es 


| Of the N ature of the Action, and whence the Writ iſſius. 


An audita querela is an action, in the nature of a bill 


in equity, to be relieved againſt oppreſſion, It lies to.res, 


lieve the defendant, or in ſome caſes the bail in the ac- 
tion. It muſt be of a matter which the party could not 
havę pleaded before. 1 Wilſ. 98. The writ, after ſtating 
that the complaint of the defendant having been heard, 
audita querela defendentis, and atter ſetting out the mat; 
ter of the complaint, enjoins the court to call the par- 
ties before them ; and having heard the allegations and 
proofs, to cauſe juſtice to be done between them. 


An 
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An audita querela ſhall be granted out of the court, Out of what 
where the record upon which it is founded remains, or court the writ | 


returnable in the ſame court. F. N. B. 105. b. 


And therefore, if a man recovers in B. R. or C. B. 
the defendant having a releaſe after judgment and before 
execution, ſhall ſue the audita guerela out of B. R. or 
C. B. where the record is. Mid. 


And if a recognizance is acknowledged, and there is 
a releaſe of it, and then execution be ſued on it, the 
party to be relieved ſhall ſue his audita querela ont of the 
ſame court. bid. | | 


And ſuch audita - out of the rolls of the ſame 
court is judicial. Ibid. 


But it may be original, and the party may ſue it out of 
Chancery returnable in the court where the record re- 
mains. bid. | 


But it cannot be granted out of any court, returnable 
in the ſame court, where the record upon which it is 
founded is not there. 1b:d. 


The writ of audita querela ſhall be allowed only in 
open court. 1 Bulf. 140. 2 Bulſ. 97. 2 Show. 240. 
And on motion, by Trin. 9 Jac. 1. And therefore, 
when the curſitor has written the writ, au allocatur thall 
be indorſed by the ſecondary in court. 


So, if it be irregularly granted, a vacat. ſhall be en- 
tered upon the record. Mo, 354. 


In an aud:ta querela by two, the death of one ſhall 
not abate the writ, for the ſurvivor is-not to be r 
to any thing he has loſt, but to diſcharge himſelf of the 
execution ; and thereupon, notwithſtanding the death of 
the other, he may proceed for a diſcharge in 106 for 

himſelf. Vent. 34. 3 Mod. 249. | 


Of the Bail in Audita Querela. 
If the party applying for the audita querela is in actual 


cuſtody, either upon an arreſt in an action on the judg- 
| [FE "© 3 ment, 
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ment, or in execution; his firſt object is of courſe to 
obtain his diſcharge, which is by putting in bail to the 
action of audita querela. 5 7 


He muſt procure four perſons to be bail for him: the 
bail piece is in the following form: He 


Eaſter Term, in the twentieth year of King George the 


to wit, C. D. of &c. is delivered on bail to pro- 
„ ſecute, with effect, a writ of audita querela brought by 
„him to be diſcharged of and from a judgment given 
% againſt him in the court of our lord the 2 before 
« the king himſelf, at the ſuit of one A. B. for five hun- 
«© dred pounds of debt, and for damages, coſts, and 
% charges, to | _ DO 


£6 


« E. F. of &c. 

68 G. H. of &c. 

N. O. attorney. I. K. og &C. 
| | an 


« L. M. of,“ &c. 
The condition of the recognizance. 


«© Youlſeverally acknowledge yourſelves to owe A. B. 
* the ſum of one thouſand pounds— 323 2 he. 


„Upon condition that the ſaid C. D. ſhall proſecute 
4 his ſuit with effect, and if he ſhall be convicted or 
make default in the premiſes, that he ſhall. pay the 
* condemnation-money, or you ſhall do it for him. 


Are you content?“ 


In all caſes it is uſual, that the plaintiff in an anita 


| oor be bailed, if he ſhews matter in writing for is 


iſcharge, and the defendant be demanded whether he 
can gainſay it. 1 Rol. 133. 384. 2 Rol. 113. l. 5. 


If the plaintiff in audita querela has a releaſe, or other 
writing upon which his audita querela is founded, the 
ſame muſt be proved in court by the witneſſes thereto, 
before the writ of audita querela can be allowed, or a ſu- 


perſegeas granted. 1 Sid. 351. Salk, 92, 
' , a | : 
And 
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And then, after proof of ſuch releaſe, &c. and allow-- 
ance of the writ, if he be not in gxecutzon, he may be 
bailed by the court, and on motion may have a ſuperſe- 
deas. Ne Dig. 1 vol. 489. Salk. 92. | 


But if the plaintiff in audita querela be in execution, 
he cannot be bailed till the defendant plead to the audita 
querela, Comp. Att. 214. 


| But where an infant was taken in execution, and 
brought an audita querela, he was diſcharged on clearly 
proving his infancy. Carth. 278. | | 


An audita querela is no ſuper ſedeas of itſelf, and there- 
fore execution may be taken out unleſs a ſuper/edeas be 
actually ſued upon the allowance of the writ of audita 
querela. Salk. 92. | wot | 


If the firſt writ of audita querela abate, upon a ſecond 
purchaſed, he may have another /uper/edeas. F. N. B. 


104. a. 
1 Of the Proceſs. 


- The audita querela having been granted, the next 
thing is the proceſs thereon, which differs according to 
the ſubject matter of it, and alſo whether the party ap- 
plying for it be in execution or not. 


If an audita querela be founded on record, or the party 
be in cuſtody, the proceis upon the audita querela, when 
allowed, is a ſcire facias. But if the audita querela is 
grounded on a matter of fact, or the party be not in cuſ- 
tody, but only brought quza timet, the proceſs on the 
audita querela, when allowed, $&c. is a venire facias ; and 


on default thereto, a d:/tringas ad infinitum. Salk. 92. 


If brought by one in execution, the ſcire facias is the 
proceſs, Carth. 303. | 
If the original ſuit were by original writ, there ſhould 
be fifteen days at leaſt between the te/te and return of the 
Proceſs iſſued upon the allowance of the audita querela, 
and muſt be returnable on a general return. 


But if the original ſuit were by öl (it ſeems), that 
Afteen days between the 1% of the firſt ſcire facias, and 
return 
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return of the ſecond ſcire ſacias, are ſufficient. i. e. Seven 
days between the ze/te and return of each writ, and not 
one ten, and the other five. | | 


And the writ ſhould be returnable on a day certain in 
term. | 


But even if the original ſuit were by bill, and the pro- 


. ceſs on the audita querela be a venire facias, I ſhould ap- 


prehend that there ought to be fifteen days between the 
teſte and return of that writ ; becauſe the ſecond proceſs, 
iſſuing upon default thereto, is a diſtringas. 


The defendant in the alita querela ſhould be warned 
to appear. 


A. being taken in execution, brought an audita querela, 
teſted the 21ſt Nov. a ſcire facias :ed and bore {ie the 
6th Nov. The defendant appeared and demurred, and 
ſhewed for cauſe, that the tete of the ſcire facias was 
before the audita querela. Sed non allocatur, for here the 

ſcire facias being Car to compel the party to appear, and 
anſwer the audita querela, the appearance has helped the 
defect of the proceſs ; but upon a ſcire facias upon a judg- 
ment it may be otherwiſe, becauſe another judgment is 
to be grounded upon it. Faughan v. Lloyd, Hilf. 20, 


21 Car. 2. 
5 Of the Declaration, &c. 


If the defendant in audite guerela appears upon the 
{eire facias, venire facias, or diſtringas, the plaintiff in 
audita querela declares ; in which declaration the whole 
writ of audita querela is recited in the ſame manner as in a 
declaration in ſcire facias, with a beginning to this effect: 


Our lord the king ſent to his juſtices * aſſigned to 
« hold pleas before the king himſelf, his writ cloſe in theſe 
« words, to wit, George the Third,” &c. (and to re- 
cite the whole writ of audita querela.) | 
In the declaration in an auita querela, the better 
form is to recite the whole record of the recovery, or it 
may be recited generally, as Quod cum quidam A. 


„This is the form of beginning in B. R. In C. B. the form is 
thus, OR lord the king ſent to his juſtice of the Bench, &c- 
; "4 ' gies 1 4s „ DOT ST Ton 66 nuper 
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„ nuper feuliced, Wc. implacitaſſes quendam N. &c. ſuper 


« quo he found bail, zaliter gue in eadem curid noftra pro- 
&* ceſſum fuit, quad prædictus A. recuperet, &c. Co. 
Ent. 87. b. c. | 


But if there is a variance betwgen the audita querela 
and the record, the writ abates. F. N. B. 104. r. 


The declaration ought to comprehend only one gra- 
vamen, or at leaſt, if it mentions ſeveral, it ought to 
rely upon one only, otherwiſe it will be double. F. N. B, 
104. r. Cro, El. 809. Dy. 297. b. And the plain- 
tiff ought to ſhew himſelf aggrieved. hid. 


In the entry of the declaration, after the writ of audita 
querela is ſet forth, the plaintiff ſuggeſts the gravamen, 
and prays to be diſcharged, &c. Afterwards is ſet out 
the award of the ſcire facias or venire, &c. and the re- 
cognizance of bail (it the plaintiff was in execution 
— delivered on bail,) then the return to the /cire facias 
or verere, and the defendant's appearance. 


If the defendant confeſſes the matter alleged, the 
plaintiff has judgment and diſcharge by confeſſion; but 


if che defendant denies it, the parties proceed to ifſue in 


fact, or in law, as in other cales. 


No damages or coſts can be given to a plaintifF in an 
audita querela, Dyer, 194. 


If the plaintiff in audita querela be nonſuited, though 
he may have a new writ of audite querela, he ſhall have 
no ſuperſedeas to ſtay execution. | 


If the audita quere/a be brought while the money re- 
covered an the firſt judgment remains in the hands of 
the ſheriff, and not paid over to the party, the court will 
make an order for it to remain there till the audita que- 
rela is determined, But it ſeems, that if the money on 
he firſt judgment is paid over to the party recovering 
t, there is no remedy for it, | 


But by Windham, Juſt Where judgment is had in 
an audits querela brought before the former execution 
done, the plaintiff in audita querela hail be reſtored to 
whatever he loſt by the execution, which the court 
AND agreed, 
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agreed, being founded on a-releaſe. 1 Keb. 260, 245. 
rid. 194 bro „ e e 


Of the Judgment. { 

By the proceſs of venire facias, the plaintiff in audita 
querela may have diſtrets infinite till the defendant ap- 
pears. But if the defendant does appear and plead after 
a ſcire facias, and two nihils returned, there ſhall be judg- 


ment againſt him. | 
But if there is judgment after one nihil, it is error, 
Yon EG” SE 


If the defendant pleads, and afterwards Wi default 
upon the ſcire facias ad audiendum judicium, there ſhall be 
judgment againſt him. RS 67 #8 


If there be judgment for the defendant in audita que- 
rela, before he have execution upon his firſt judgment, 
he may afterwards purſue his execution upon that, 1 


Vent. 264. 


Habeas Corpus, 
what. 


If the defendant in the firſt judgment was in execu- 
tion before the audita querela, and in that there is judg- 
ment for the defendant, he ſhall purſue judgment in the 
audit querela. 1 Vent. a OGG 


SECTION III. 
Of the Habeas Corpus, 


An habeas corpus is a writ for bringing the body of any 
perſon who is impriſoned before the court cum cauſa de- 
tentionis, and is the proper remedy whenever any one is 
reſtrained of his liberty by being contined either in a 
common gaql or by a private eh whether it be for 
2 criminal ox civil cauſe, in order that his body and cauſe 
may be removed to ſome ſuperior juriſdiction, which 
hath authority to examine the legality of ſuch commit- 
ment, and on the return of the writ either to bail, diſ- 


charge, or remand the priſoner, Vaugh. 136. 


The 
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The writs of habeas corpus uſed only in criminal caſes, Of the writs of 
are the habeas corpus ad ſubjictendum, regulated by the _ corpus 

| habeas corpus act 31 Geo. 2. and juſtly deemed the bul- ©...” A2 J 

wark of Britiſh. liberty; and habeas corpus ad deliberan- 

dum et recipiendum, which is to remove a criminal to the 

proper place where he committed an offence, to take his 

trial there. 


But it is not the object of the preſent work to treat Of the writs 
of criminal proceedings; ſuch writs of habeas corprs — in civil 
only as are uſed in civil caſes will-be here noticed, which 
are the following : | . * 


A. The Habeas Corpus adrreſpondendum. | : 
B. The Habeas Corpus ad teflificandum. _ 
C. The Habeas Corpus ad ſatisfaciendum. 


D. The Habeas Corpus ad faciendum et recipi- 
endum. 


A. The Habeas Corpus ad reſpondendum. A. 


An habeas corpus ad reſpondendum is when any one is aten. and 
impriſoned at the ſuit of another upon a legal proceſs in meaning there- 
the Fleet or any other priſon except the King's Bench ef, 
priſon; and a third perſon would ſue that priſoner in 
the court of King's Bench, and cannot, becauſe he is 
not in cuſtody of the marſhal of this court; there he 
may have an habeas corpus to remove the priſoner out of 
the priſon where he is, into this court returnable at a 
day certain, to anſtber unto this action here, and for that 
cauſe it is called habeas corpus ad reſpondendum, becauſe 
he is to anſwer the parties action. Alſo where a per- 
ſon is in cuſtody in an inferior juriſdiction, the plaintiff 
may bring his habeus corpus ad reſpondendum returnable | 
in this court; and then the defendant cannot nonſuit the as to bringing 
plaintiff, nor be bailed, but only by the court of King's t Sete ne, 
Bench, or be committed to the cuſtody of the marital. inferidt cur. 
2 Lil. Prac. Reg. 4. | 


But no perſon in cuſtody of an inferior court can be Not to be ufd 
removed by this writ to be charged in a new action by the by feme pla- 
ſame perſon who 1s plaintiff in the court below, and for 5 Rope 
the ſame. cauſe of action for which the defendant is al- ls Wat) 
ready in cuſtody. Melſome v. Gardner, Cow. 11 | 

TT o, 


om — —— — 
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How uſed when So, if the defendant, a priſoner, removes himſelf into 
— e the priſon of another court before declaration, and plain- 
declaration - tiff wiſhes to declare againſt him in the court where he 
was originally charged, he muſt bring him back by this 
3 of habeas corpus ad r eſpondendum before he can de- 

are. 


ee re- But if he ſo removes himſelf after declaration, this 
2 de- writ is not wanted; but plaintiff may proceed to judg- 
ment as if he had not been removed, and then bring 
him back by habeas corpus ad fatisfaciendum to charge him 


in execution. See ante, ch. 15. ſec. 3. F. 


How to remove This writ may alſo be uſed in term time by the defen- 
defendant in quant, a priſoner, to remove himſelf to another priſon ; 


N a2 upon which he mult be charged in court with a decla- 
ration in a bailable action; but if he wiſhes to remove 
himſelf in vacation, he muſt do it by writ of habeas 
corpus cum cauſa, as hereatter deſcribed, D. 

or to charge Another uſc formerly made of this was to charge a 

3 Fi priſoner with a new action in vacation time, for which 

tion ; purpoſe an habeas corpus ad reſpondendum was ſued out 


teſted the laſt day of the preceding term, and returna- 
but now the ble the firſt of the next term; but this practice is now 


practice is aboliſhed, and priſoners are charged in vacation by a bill 

etherwiſe. and declaration as of the preceding term. See ante, 
page 92. 

[Appendix U.] [Por the form of this writ, ſee Appendix U.] 

„ An habeas corpus ad reſpondendum may be granted to 

toiner. the warden of the Fleet, or keeper of an interior priſon 


of a liberty or franchiſe, returnable at a day certain in 
court, and is a good cauſe of detainer, as well as where 
a capias ad reſpondendum comes to a ſheriff, Rules and 

Orders in K. B. 57. 
e If one priſoner in the counter be removed into the 
rain defendant King's Bench by A corpus ad reſpondendum, and in- 
upon this writ, tending to go over to the Fleet, procures ſome friend to 


- "oa wit hring a habeas corpus to bring him thither ; he thall not 


be removed thither till he has anſwered to the cauſe 
here, and he ſhall not compel the plaintiff to follow 
after a prowling defendant, and ſo vice verſd of the Com- 

mon 
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mon Pleas; each court ſhall retain the defendant, in 
which he is farſt attached, and after he has anſwered 
there, you may carry him where you will. This is fit 
to be the ſettled courſe, if there be any difference be- 
tween the two courts. Salk. 350. 


And at all events ſuch priſoner muſt remain two days Muſt always be 
after ſuch commitment in cuſtody of the marſhal, not- detained two 
withſtanding any other writ of habeas corpus. R. 5 W. Gaye 8 leak. 


B. Of the Habeas Corpus ad teſtificandum. =o, 


This writ iſſues when a perſon is in cuſtody whoſe 
evidence is material at any trial. It is directed to the . _ 
marſhal, warden, ſheriff, or gaoler in whoſe cuſtody he ficandume 
is, commanding him to bring ſuch perſon before the 
court where the cauſe is to be tried, to give teſtimony 
on the part of the perſon who ſues it out. For the mode 
of obtaining it, and what perſons may be brought up 
by it, ſee ch. 9. ſec. . 


{For the form of the writ, ſee Appendix, U.] [Appendix U.], 


C. Of the Habeas Corpus ad ſatisfaciendum. C. 


The habeas corpus ad ſatisfaciendum iſſues to bring a jntent and vie 
priſoner from the priſon of one court into that of an- thereof- 
other, in order to charge him in execution upon a judg- 
ment of the laſt court. 


wo 


It is 2 neceſſary when a priſoner, after declara- u * 
tion in K. B. removes himſelf to the Fleet, or, vice y- 7 


verſa, after declaration in C. B. removes himſelf to the 
King's Bench, in which he cannot be charged in exe- 
cution, becauſe the proceedings and judgment are in 
another court; he muſt therefore be brought back to 
the court from whence he was ſo removed by this writ. 


See proceedings againſt priſoners, ch, 15. ſec. 9. 


Prepare 


uſe thereof. 
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How to ſue it Prepare præcipe; fill up writ ; get it ſigned; carry it t 

out · the marſhal or warden where defendant is priſoner. It mufl 

be returnable on a day certain. On the return day, he is 

brought up, and one of the judge's clerks, upon application, 

. will make out commitment. Pay fee for the return, and 
| bringing up. 

The judge's clerk takes the habeas corpus into court with 

defendant, and the maſier in K. B. or ſecondary in C. B. 


commits him. 


In K. B. 1 
There is a duplicate of the Have the roll in court; 
writ, on which the maſter ſecondary marks thereon the 
marks the commitment, and habeas corpus, and cammit- 
delivers it to tipſtaſt, who ment by the court in the mar- 
earries priſoner over to King's gin of the judgment. R. 
Bench priſon. Imp. K. 2 M. 1654, Imp. C. B. 


To whom : 
5 An habeas corpus ad ſatisfaciendum may be granted to 


cauſe of detain. the warden of the Fleet, or to ſuch inferior gaoler, re- 


er, &c. turnable in court at a day certain, and the number roll 


of the judgment to be indorſed upon the writ by the at- 
torney who ſues it out; and ſuch writ to be a cauſe of 


detainer. Rules and Orders, K. B. 57. 
[Appendix U.] [For the form of this writ, ſee Appendix U.] 


D. D. Of the Habeas Corpus ad faciendum et reci- 
| piendum. 


Meaning and The writ of haveas corpus, which in this place it will 
be neceſſary chiefly to enlarge upon, 1s that of the Ha- 
beas corpus ad faciendum et recipiendum. Vt iſſues only in 
civil caſes where a perſon is ſued and in gaol, and is de- 
firous of being removed to ſome other gaol, or where 
he is in the priſon of an inferior court for a cauſe of ac- 
tion ariſing within their juriſdiction, and wiſhes to have 
Called habeas the cauſe brought up to and determined by a ſuperior 


corpus cum court. It is uſually called an habeas corpus cum cauſa. 
cauſa. 


When grant- This writ is granted at all times of common rights, 


able. without any motion in court; upon the delivery thereof 


to the office, or court below, it inſtantly ſuperſedes all 
the proceedings therein. | f 
| t 
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It may be called the bulwark of our liberty ; for it 

is ſuperior to every other writ of the kind, the habeas 

corpus ad ſubjiciendum being grantable only in term time 

upon motion by leave of the court, 2 Mod, 306. 1 

Lev. 1. 


Formerly, by rule of court, Mich. 1654, this writ May ive in 
could not iſſue in vacation, nor be made returnable im- term or vaca- 
mediately, unleſs the ſheriff or officer, or inferior court tion. 
to whom it was directed, was within five miles of Lon- 
don ; but in ſuch caſe it was to be made returnable at 
a day certain in court. 


But that rule has been declared obſolete ; and this when return. 
writ of habeas corpus, though directed to a gaoler, &c. able. 
of any diſtant county, may be made returnable before a 
Judge, and immediate; which means within due and con- 
venient time. Dr. Betteſworth v. Bell, Burr. 187 5. 


The writ of habeas corpus, being a prerogative writ, To what places 

lies by the common law to any part of the king's domi- it lies. 
nions, for he ought to have an account why any of his 
ſubjects are impriſoned, 1 Rol. Abr. 69. Cro. Jac. 543. 
It lies to Jerſey and Guernſey, Vent. 347. Sid. 388 ; 
to Berwick and to counties palatine, Latch. 160. 3 Keb. 
279. ; and to the mar hes of Wales, as it does to all 
other courts which derive their authority from the 
king, as all the courts exerciſing juriſdiction within his 
dominions do; and that being a prerogative writ, it 
does not come within the rule brevia domini regis non 
currunt, &c. for that muſt be underſtood of writs be- 
tween party and party. 2 Rol. Ahr. 69, Meilerley v. 
Mellierley. 


But an habeas corpus ad faciendum et recipiendum does 
not lie to the cinque ports at the ſuit of the ſubject, 
Vide Bac. Abr. and authorities there cited, 3 vol. 4. 


We will conſider tlie ſeveral uſes of this writ :— 


D. 1. In removing a Priſoner from one Gaol 
to another. 


Vol. II. B b D. 2. In 
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D. 2. In bringing up a Priſoner for the Pur- 


poſe of his being ſurrendered in Diſcharge of 
his Bail. 


D. 3. In removing a Cauſe from an inferior 
to a ſuperior Court. | 


D. 7. TD. 1. Of the Habeas Corpus for removing a 
; Priſoner from one Gaol to another. 


How if defend- If the defendant is a priſoner in any inferior court 
ant wiſhes to 


upon any cauſe of action there, and he wiſhes to be re- 
remove to 2 
King's Bench moved to the King's Bench priſon or Fleet, he may, 
or Fleet, from a in the firſt inſtance, ſue out this writ, Which removes 
priſon of inie- the body with the cauſe, as will be preſently more fully 
rior court; 3 


ſhewn, /t D. 3. 


or in cuſtody of If he be in cuſtody of the ſheriff upon proceſs, out of 
ſheriff. K. B. or C. B. by ſuing out this writ, directed to ſuch 
{neriff, his officer muſt bring up the defendant before 


the judge, who will commit him to the Marſhalſea or 
Fleet, as the action may be. 


How if defend- If the defendant be in cuſtody of a ſheriff upon pro- 

aut wants to be ceſs from the Common Pleas, and is deſirous of being 

removed irom . 2 . . 

K. B to Fleet, Carried to the King's Bench priſon, or vice verſa, he 

or vice verſa; muſt firſt get ſome other creditor to make affidavit of a 
debt above 10 l. to iſſue out a new writ thereon, and 
to leave it with a habeas corpus at the proper ſheriff's 
office; upon the return of which, the theriff's officer 
takes the defendant before fume judge of the court 
whence ſuch laſt writ iſſued, who will commit him to 
the proper priſon of the court. 


uſed alſo by This alſo is the writ for the plaintiff in the action 
plaintiff to re to remove defendant from the cuſtody of the ſheriff in- 
move defend : _ 

a9 to the priſon of the court. 


Neceſſity there. Formerly when a defendant was in cultody of ſheriff 
of in ſome ca'es or mefne proceſs, for want of bail the plaintiff was 
vg tema obliged to ſus out this writ, and have him committed 
e before he could declare againſt him; and if he did not 

remove him within two terms from the arreſt, deſend- 
ant 
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ant was entitled to his diſcharge. But by the ſtatute of 
& 5; W. & M. plaintiff may now declare againſt 
efendant whilſt in cuſtody of the ſheriff. See ante, 
ch. 15. ſec. 3. 


* 


This ſtatute was only intended in caſe of plaintiffs, Intent of chat 
and not to take away the common law remedy, ſo that ſtatute: 
ſtill they may ſue out this habeas corpus, and at any time 
remove defendant trom cuſtody of ſheriff into the pri- 
ſon of the court, either before or after declaration. Dr. 
Betreſworth v. Bell, 3 Burr. 1875. 


For form of this writ of habeas corpus ad faciendum Appendix U.] 
et recipiendum, ſee Appendix U.] 


Get blank writ at flationer*s ; fill it up; get it ſigned How ſued out. 
and ſealed; take it to proper ſheriff s office, in whoſe cuſto- 
dy defendant is; he will make his return, and give warrant 
to has officer to bring the priſoner up before one of the judges 


.- 
of the court to be committed. 


Any judge of the court may commit him, though writ 
is returnable before the chief-juſtice. 


The warden or marſhal muſt obey the habeas corpus, Muſt be obeyed 
though the party refuſes to pay his fees, for he has a by officer, tho? 
remedy for them. Hopman v. Barber, 2 Str. 8 4. But ſees not paid 
the judge, when the priſoner is brought up, will not 
make an order for him to be turned over till the fees are 
paid. Str. 308. 


One ſhilling per mile is the uſual charge for bringing Fees of the 
defendant from a country gaol. officer. 


When defendant is committed, he muſt ſtay two days Mult ſtay two 
atleaſt in the cuſtody of the gaoler to whom he is com- days at leaſt in 
mitted, notwithſtanding any other writ of habeas corpus — * * 
ſued out. R. Mich. 1654. 


91 


SIT 


OOO Ad. — OI y — — 
*.* * ** 
* ry - 


D. 2. Of removing Priſoners to ſurrender in . z. 
Diſcharge of Bail. 


When defendant is in cuſtody of any ſheriff at the 
ſuit of another, or otherwiſe, and his bail wiſh to ſur- 


Bb 2 render 
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render him, they may have this writ of habeas corpus 
for that purpoſe. 


How to proceed therein, ſee vol. I. ch. 4. ſec. 6. 


D. 3. D. 3. Of the Habeas Corpus to remove a Cauſe 


D. 3. a. 


Of ſtatute 21 

Jac I, limiting (0 
the action to 51, ken 
40 
44 
60 
ce 
44 


40 


To what courts 

It cAtends - 6c 
«6 
ce 
«6 
ic 
«< 


4 * 


10 


Barriſter muſt 
be preſent. 


D. 
D. 


from an inferior Court. 


D. 3. a. What cauſes may be removed, and when. 

D. 3. b. Of the Operation of the Habeas Corpus 
3. c. Of the Return thereto, | 

3. d. Of Bail on Habeas Corpus. \ 

D. 3. e. Of Declaring, Pleading, &c. 

o 


D. 3. a. What Cauſes may be removed, and when, 


By 21 Jac. I. c. 23. ſ. 4. it is enacted, That if any 
action or ſuit not concerning any freehold or inherit- 
ance or title of lands, leaſe, or rent, be commenced 
or depending in ſuch inferior court of record, it ſhall 
appear or be laid in the declaration, that the debt, 
damages, or things demanded, do not exceed 51. 
then ſuch action or ſuit ſhall not be ſtayed by any 


writ whatſoever, other than writ of error or at- 
taint.“ | 


And by ſec. 6. it is provided. That this act ſhall 
extend only to ſuch interior courts of record, and for 
ſo long time only as there ſhall be an uttcr barriſter of 


three years ſtanding at the bar of the four ins of court, 
ſteward or under-ſteward, town-clerk, judge, or re- 


corder of ſuch interior court, or affiſtant to the judge 
or judges of the ſame, as ſhall not be an utter barri- 
iter of that ſtanding, and there preſent, and not of 
counſel in any action or ſuit there depending.“ 


Such barriſter muſt at all events be preſent at the 


trial, otherwiſe the trial will be void, and the cauſe be 


removed by habeas corpus. Fanley v. Mr.-Connt!!, Burr. 
315. 


In 


22 2 — — 37 9 
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In order to evade the above ſtatute, it was uſual for How above fta- 
defendants when the real cauſe of action was under 5 J. tute was evaded- 
to ſet up a fictitious action againſt themſelves of a pre- 
tended demand of above that ſum, and then bring an. 
habeas corpus thereon, by which writ all cauſes againſt 
them in the court below were removed, and therefore 
of courſe the ſmaller action, to the prejudice of many 
poor plaintifls, who for want of means to carry on a 
ſuit in the ſuperior court, were obliged often to deſiſt 


from proſecuting, and ſubmit to the loſs of their de- 
mands. 


But by 12 Geo. 1. c. 29. ſ. 3. to prevent ſuch prac- Afterwards re- 
tices in future, it is enacted, That the judges of {uch medied by 12 
« inferior courts of record, as are deſcribed in the ſta- . © 49. 
tute of Jac. 1., may proceed in ſuch actions com- a 
menced, as are therein ſpecified, which appear or 
are laid not to exceed the ſum of 5 /. although there 
may be other actions againſt ſuch defendant, where- 
in the plaintiff's demands may exceed the ſum of 5/. 


66 
os 
40 
40 
«6c 


So that now the cauſe of action muſt be above 5 J. How the law 3 
to be removed, | no ſtands» 


No action can be removed, which is only maintain- Nhat ans 
able in the court below, as be founded upon any ſpe- are not remove- 
cial cuſtom of the place. Such as againſt a eme covert able» 
as ſole trader, brought in the mayor's court upon the 
cuſtom of London. Pope v. Faux & Ux, 2 Blac. 1000. 


On an action there for calling a woman a whore. 


Watſon v. Clerk, Car. 75. 


If there be a habzas corpus iſſue, the court, upon ſuch 
ſpecial matter being ſhewn in the return, will grant a 


procedendo, leſt plaintiff ſhould otherwiſe lofe her ac- 
tion. 


At common law chere was no particular limitation as gf the time of 
to the time when a cauſe might be removed The con- removing the 
ſequence was, that many abuled this privilege ; for a de- cauſe, 
tendant might ſecretly iſſue out a writ of Aubeas corpus, 
keep it in his pocket till iſſue was joined, the jury ſworn, 
and the plaintiff had actually given his evidence; and 

then 


How regulated 
by 45 E 1 » Co 5. 
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then produce the writ and ſuperſede all further proceed- 
ings; by which means he knew the ſtrength or weak- 
neſs of his adverſary's caſe, and had an opportunity of 


preparing his defence accordingly, when the cauſe came 
to be tried in the court above. 


But to prevent this abuſe the 43 Eliz. c. 5. enafts, 
„ That no writ of habeas corpus, or other writ ſued 
“forth by any perſon whatſoever, out of any of her 
«© Majeſty's courts of record at Weſtminſter, to remove 
any action, ſuit, plaint, or cauſe, depending in any in- 
& ferior courts, having juriſdiction thereof, ſhall be re- 
*« ceived or allowed by the judges, or officers of ſuch 


court, wherein or to whom ſuch writs ſhall be de- 


Defects of that 
ſtatute. 


Remedied by 
21 Jac. 1 


Ex planation of 
the above two 
ſtatutes. 


e livered (but they may proceed therein as if no ſuch 
„ writ were ſued forth or delivered) ; except that the 
& ſaid writ or writs be delivered to ſuch judges or offi- 
* cers of the ſaid court, before that the jury which is 
* to try the cauſe in queſtion, and the party that ſued 
& forth the ſaid writ, or for whoſe benefit it was ſued 
forth, have appeared, and one of the ſaid jury ſworn 
« to try the ſaid cauſe “ | 


This ſtatute did not however effeCtually remedy the 
evil; parties often ſtayed till the laſt moment of trial, 
before the habeas corpus was produced, and this harafſed 
the ſuitors and occaſioned unneceſſary expence. The 
legiſlature again interfered, and by the 21 Jac. 1. c. 23. 
ſ. 2. enacted, ** That no writ of habeas corpus, certiorari, 
4 or other writ ſued forth, to remove any action or ſuit 

commenced in any inferior court of record, having ju- 

riſdiction thereof, ſhall be allowed by the ſteward, 
judges, or officers thereof, unleſs delivered before iſſue 
or demurrer joined in the ſaid cauſe ſo depending, ſo 

as the ſaid iſſue or demurrer be not joined w:thn /ix 

weeks next after the arreſt or appearance of the defend- 

ant to ſuch action or ſuit.“ 


The ſtatute 21 Jac. may at firſt view appear rather 
contradi Aory to the ſtature of Elizabeth, but they are 
perfectly compatible. If iſſue or demurrer be joined 
within ſix weeks from the arreſt or appearance, habeas 
corpus may iſſue any time before one of the jury is 
ſworn on the trial, according ro 43 Eliz. But if the 
parties wait ſix weeks before they join in iſſue or de- 

murrer, 
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murrer, no habeas corpus can afterwards remove the 
cauſe. Beſides which, the ſtatute of Elizabeth extends 
to all inferior courts; that of James mentions only 
courts of record. 


There ſeems ſome contradiction in the caſe of an How where ha- 
habeas corpus after interlocutory judgment: no notice is 3 2 — 
taken thereof in either of the ſtatutes. In the caſe of locutory judge 
Matt v. Markham, Prac. Reg. 217. Bar. 221, it was ment. 
held too late after interlocutory judgment; but in Cox 
v. Hart, Burr. 759, an habeas corpus after interlocutory 
judgment, but before executing inquiry, was held well, 
and the practice was ſaid to be to receive ſuch writs any 


time before one of the jury were ſworn, 


D. 3. b. Of the Operation of the Habeas Corpus. D. 3. b. 


The writ of habeas corpus, immediately upon being How it ſuſpends 

ſued, ſuſpends the power of the interior court; and it PRO 
they proceed afterwards, the proceedings are void and 
coram non zudice, 1 Salk. 252, Cro, Car. 261. 2 Jones, 
209. 2 Mod. 195. ; that is, provided the writ was. de- 
livered to the proper officer within the time, according 
as the caſe is to be governed by ſtatute of Elizabeth or 
of James, as above mentioned ; otherwiſe the court may 
proceed. Bar. 221, Hornbuckle v. Eaton. 


The writ operates from the delivery, not from the D. 3. e. 


tete. 


D. 3. c. Of the Return to the turit. Return to be 
| Ne made to firſt 


A return muſt be made to the firſt writ of Aabeas W. 
corpus, or an attachment may iſſue immediately, with- 
out any alias or pluries writ ; notwithitanding what may 
be found in the old books upon the ſubject. Per Bul- 
ler, J. in the King v. Vinton, 5 D. & E. 91. 


The writ muſt be returned by the ſame perſon to By whom re- 
whom it is directed; and where the writ was awarded Do 
to a ſheriff, who before the return left his ofhce, and a 
new ſheriff was made, who returned laxguidus, the court 
held the return not good; but it ought to be returned by 
the two ſheritfs; by the old ſheriff that he had the body; 
and had delivered it to the new ſheriff; and then the 


new 
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new ſheriff might have returned /anguidus. Peck v. 
Creſſett, Pal. 26 Car. 2. 


What to be re- The record itſelf is not removed by habeas corpus as it 
turned. is by certiorari, but remains below; and the return is 
only a hiſtory of the proceedings. I] he return there- 
fore may be filed, and afterwards a procedendo may iſſue, 
becauſe it will not ſend out any record filed which 

could not be done, but will only remove the ſuſpenſion. 


Salk. 352. 


When return Where an habeas corpus is properly ſued out, ſo as to 

to be general, ſuſpend the proceedings, it is ſufficient for the party to 

when ſpecial. whom it is directed, to return generally the cauſe for 
which the party is in cuſtody with the body; but where 
the habeas corpus is irregular, or the court proceeds af- 
terwards, they muſt return the whole ſpecial matter. 


Or the perſon to whom it is directed will be in con- 
tempt. Carth. 69. 


n The declaration itſelf ought to be returned that the 
Declaration 5 1 
ſhould be re- court may ſee what the cauſe of action is. If the habeas 
turned. corpus 18 delivered before the plaintiff has declared, he 


ought immediately to enter his declaration, that it may 
be returned upon the writ. MWutſon v. Clerk, Car. 75. 


If the cauſe of action is under 10/7. and defendant does 
not enter into a recognizance agreeable to 19 Geo. 3. 
c. 70. Which fee pot, D. 3. d. it is proper matter to be 
a ſpecial return. Staines v. Grant, Eaſt. 22 Geo. 3. 
2 Crom. 402. 


if return inſuf-. If the return be inſuſſicient, court will ſometimes al- 
licient- low it to be amended. Carth. 75. 


How far return "The lord mayor, aldermen, and ſheriffs of London, 
amendable. moved to amend their return of defendant's writ of 
habeas corpus cum cauſa, The ſubſtance of the return 
was the action / between the ſaid parties in debt for the 
penaity of a bye-/aw brought againſt defendant for em- 
ploying a j91e:gner (no freeman of the city), and the 
cuſtom to make bye-laws ; but the cuſtom to employ 
freemen, and not foreigners, within the city was omit- 
ted; which laſt mentioned cuſtom it was prayed might 
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be inſerted in the return, For defendant, it was ſub- 
mitted vehether the return was amendable or not, eſpe- 
cially as another rule touching the granting of a proce- 
dendo was pending. But the rule to amend the return 
was made abſolute. Harriſon, Chamberlain of London, 
v. Potter, Barnes, 23. 


An habens corpus cum cauſa went to to the portreeve of 
Yeovil in Somerſetthire, who returned, that before the 
coming of the writ the party was bailed ; and the plaintiff's 
counſel moved for a better retuin; and it was ruled, that 
he ſhould make a better return ; for though the body be 
bailed, he ought to return the cauſe—and the body can- 
not be bailed after the writ received. Salmon v. Slade, 


Hil. 25 & 26 Car. 2. 2 Crom. 402. : 


An habeas corpus went to the ſannary court, to which Of puniſhment 
an inſufficient return was made, and therefore diſal- {or 'wuiicicut 


lowed. Ez per Cur. The warden of the ſtannaries muſt 
be amerced, and you may go to the coroners and get it 
affeered, and eſtreat it; and an alias habeas corpus muſt 
go for the inſufficiency of the return to the firſt, and 
upon that the body and cauſe muſt be removed up; if 
another excuſe be returned, we will grant an attach- 
ment. Salk. 350. pl. 8. 


If defendant ſues out habras corpus, and from his own 
irregularity when the cauſe is brought up he is re- 
manded, plaintiff will be allowed his coſts to be taxed, 
and to be inferted in the rule to demand him, and 
gaoler to detain him until the coſts be paid. Stazres v. 
Grant, 2 Crom. 402, 


D. 3. d. Of Bail on Habeas Corpus, 


By an old rule of court, whenever bail is required 
in the court below, bail muſt be put in the court 


above, upon removing the cauſe by habeas corpus. R. 
Hil. 2. Jac. 2, g : 


Before the ſtatute of 19 Geo. 3. c. 70. this rule was 
very neceſſary, becauſe perſons could at that time be 
held to bail in actions in an inferior court for 40s. but 
in the ſuperior courts not under 101. So that unleſs 
the above regulation had been made, the deſendant Ly 
removing 


returns 


Of the coſts, 


D. z. d. 


When required. 
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removing the cauſe, if above 40s. but under 10/7. 
might have diſcharged his bail, and deprived the plain- 
tiff of that ſecurity which he had in the court below. 
But ſince the paſſing of that ſtatute the efficacy of the 
above rule ceaſes; for now, as no one can be arreſted 
and held to ſpecial bail in an inferior court, without an 
afadavit made and filed, that the cauſe of action 
amounts to :o/. or upwards, which is the ſame ſum 
for which defendant may be held to bail in the courts 
above, it cannot be of advantage to the defendant, fo far 
as regards his giving bail, to remove his cauſe into 
a ſuperior court. 


Of the recogni- But although bail above is not required, unleſs the 

zance below, in cauſe of action amounts to 10/. yet, to diſcourage the 

re 8 removal of cauſes merely for delay, wh:ch is too often 

8 done to haraſs the plaintiff, the "> ſtatute provides, 
hat no action in an inferior court, not amounting 
© to 101. or upwards, ſhall be removed by habeas cor- 
© pus, Sc. unleſs the defendant fhall enter into a recogni- 
„ Sance, with two ſureties, in the court below, in double 
& the ſum for which the action is brought, for payment 
e of the debt and coſts, in caſe judgment ſhall paſs 
„ againſt him.” | EO, 


Bail not to be No bail to be tendered, or put in upon an habeas 
my ee corpus, until the habeas corpus, and the cauſe for which 
wh *" baill is to be put in, is returned, to the end that it 
may appear for what cauſe the defendant is detained, 
and bail may be taken, and the habeas corpus and bail 


duly filed. Mich. 1654. Paſ. 29 Car. 2. Hil. 16 W. 3. 


Habeas Corpus to remove a cauſe out of an inferior 
court, and on ſearch, plaintiff's attorney found bail; 
but the habeas corpus not being returned and filed, the 
bail ſignified nothing, and therefore he carried the cauſe 
back by procedends, of which defendant complained to 
the court, but it was ruled, that the defendant can- 
not put in bail till the habeas corpus be returned, 
Mafters v. Bruges, Mich. 20 Car. 2. Defendant there- 
fore, if he wiſhes to put in bail, muſt firſt apply to 
the ſheriff for a return to habeas corpus. 


Of compelling A defendant who has removed a cauſe from an 
defendant to inferior court into B. R. or C. B. is not of courſe 
put in bas. | a obliged 
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obliged to put in /peczal bail there; but it lies with the 
plaintiff to compel him ſo to do In order therefore to 
get bail to the action, the plaintiff, immediately as 
he diſcovers that the cauſe is removed, ſhould obtain 
a rule of court, or order from one of the judges of 
the court, for a procedendo to remand the cauſe, unleſs p 
good bail be put in within forr days next after notice of 
the rule (if in term), or within /x days next after notice 
of the rule (if in vacation, and then ſerve a copy of 
{ſuch rule or order on the defendant or his attorney; and 
unleſs bail be put in accordingly, a procedendo may 


be had. 


May 20, 1742, an /abeas corpus, returnable imme- Within what 
diate, was lodged at the palace court, to remove a plaint CES ous 
into C. B. and nothing further was done in it till the 
20th of Nov. when the plaintiff ſerved the defendant 
with a rule to put in bail. Defendant inſiſted, that the 
plaintiff ſhould have ſerved ſuch a rule within tus terms 
after the habeas corpus brought, and was now too late. 

But the court held, that if the defendant had put in bail How to put in 
upon the Habeas corpus without ſtaying to be forwarded bail. 

by a rule for bail ; and the plaintiff had not declared 

within two terms aſter bail put in, the cauſe would then 

have been out of court; but the rule for bail is not 

limited to any particular time: accordingly, the rule 

to ſhew caule why proceedings ſhouid not be ſtay cd, 

was diſcharged. — YO, | 


If common bail only is neceſſary, the attorney for the If common ball. 
defendant fills up a common bail-piece to the habeas 
corpus and return, and files the ſame at theSjudge's 
chambers on the return of the rule, and gives notice of 
having filed the ſame to the plaintiff's attorney. 


If ſpecial bail is required, the defendant, upon ſervice it ſpecial bail. 
of the rule for bail engroſſes a bail- piece“, and annexes 
the ſame to the habeas corpus and return ; and then takes 
the bail to the judge's clerk, who will take their ac- 
knowledgment, and then notice thereof mult be given 
to the plaiutiff's attorney. 


Form of a bail piece is the ſame as in other actions, only it ſtates 
A. B. is delivered on bail upon habeas corpus” The recognizance 
alſo is the ſame as in other caſes. 


In 
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Of putting in 
bail de bene eſſe. 


Of excepting 
thereto.· 


Of compelling 
defendant to 
juſtify his bail. 


Of the ſervice of 


the rule in va- 
Cation» 


i How if bail do 
not juſtiſy in 
time. 
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In B. R. if bail be taken in the abſence of the plaintiff, 
or his attorney, the ſame is taken de bene eſſe; and if, 
on due notice in writing of the names and places of 
abode of ſuch bail, the time when put in, and before 
whom, no exception thereto be taken by the plaintiff in 
tebent eight days after the putting them in, the bail- 
piece ſhall then be filled within four days next after the 
end of the twenty eight days. Mic. 16 Car. 2. 


In C B. if bail be taken de bene eſſè, and on notice 
being given of the names and places of a ode of the 
bail, the time when put in, and Lefore whom, no ex- 
cepiion thereto be taken in twenty days, the bail-piece 
mall be filed within aur days next atter the expiration 
of the twenty days, Hil. 13 & 14 Car. 2. 


And unleſs the bail, in caſe of no- exception within 
time, be not filed within the four days, a procedendo ra 


be granted upon a certificate that the bail is not filed. 
Same rules. 


If the plaintiff diſlikes the bail put in, he ſerves the 
defendant's attorney with another rule or order for a 
procedendo, unleſs better bail be put in within four days 
after ſervice thereof, whether it be in term or vacation. 


If this rule is ſerved in vacation time in B. R. the 
practice is, for the defendant's attorney to give notice 
only within the rule, that the bail will juſtify on the 
firſt day of the enſuing term. 


But on ſervice of {uch rule in vacation time in C. B. 
it is uſual to juſtify within the four days before a judge 
at his chambers, for which 25. are paid; and on the firſt 
day of the enſuing term juſtify in court. 


A canſe was removed by habeas corpus in vacation 
time, and the bail put in on the removal ought to have 
juſtitied on the firſt day of the enſuing term (a rule 
having been ſerved on the defendant for a procedendo, 


— unleis better bail}, and the bail not having offered them- 


ſclves the firſt day of the term, a precedendo was ſued 
out to remand the cauſe. On the ſecond day of the 
term, the bail came and offered to juſtify, but were 
then too late; however, a rule was obtained to ſhew 

caulc, 
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cauſe, why the procedendo ſhould not be ſet aſide: but 


on ſhewing cauſe the rule was diſcharged, for it was 
ſaid, that thould this rule be made abſolute, it would 
operate as a ſecond habeas corpus, which can never be 
granted after a cauſe is once remanded by a precedendo. 
Anon. B. R. 1778. The counſel offered to pay coſts 
of the procedendo, but nevertheleſs the court diſcharged 
the rule, 


If a cauſe is removed by habeas corpus out of the How if fame 
Marſhalſea, or other inferior court (London excepted), bail below be- 
and the bail below offer to be bail above, the plaintiff come bail above. 
cannot except to them, but is compellable to take them, 
becauſe he might but did not except to them below, But 
it is otherwiſe in a cauſe from London, for the fufhciency | 
of the bail there is at the peril of the clerk, and he is 
reſponſible to the plaintiff ; ſo that the plaintiff has not 
the liberty of excepting againſt them, and the clerk is 
not reſponſible if they be deficient in the court above, - 
though he was in London, Salk. 97. | 


When bail is taken of a priſoner in cuſtody the judge's Of bail when 
clerk in C. B. is to deliver the bail to the prothonetary to deſendant is a 
be filed, if aſſented to; and for that purpoſe the prozhc- lde. r in cube 
notary's fees are to be depoſited ; but the priſoner is not * 
to be diſcharged until the bail be aſſented to, or the 
plaintiff over-ruled in the open court to accept the ſame 


upon examination. Mich. 1654. Hil. 13 & 14 Car. 2. 


If the defendant is an actual priſoner in an inferior 
court, and brings an habeas corpus to remove the ation 
into a ſuperior court, the tabeas corpus will not diſcharge 
him out of cuſtody till 5¼ is put in above and per- 
fected; therefore it is the better way to gain the defend- 
ant his liberty to put in bail below, and then to te- 
move the cauſe into the ſuperior court, if he Would 
have it there determined. 


An action was brought in the ſheriff of London's How if on!y one 
court againſt two partners, one brought an habeas corprys, & two defend. 
and put in bail for himſelf only. Aud a procedende , ut i bail 
being moved for, it was granted: for otherwiſe, the 

plaintiff would be diſabled to go on in either court, 

Fry v. Carey, Str. 527. 


If 
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Of the extent of 
the liability of 
the bail. 
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If one be removed into B. R. bv habeas corpus, and 
puts in bail, the bail are liable to all other = as 
well as that for which they become bail, at the ſuit of 
the ſame plaintiff mentioned in the return of the habeas 
corpus, wherein he ſhall declare againſt the ſaid defend- 
ant within wo terms next after: but ſee the next caſe. 


The defendant was arreſted by proceſs out of an infe- 
rior court in a plea of treſpaſs on the caſe ; bail was given, 
the plaintiff declared, and the cauſe was removed by 
habeas corps; and then the plaintiff delivered two de- 


clarations, one for words, the other upon an aſſumpfit. 


D. 3. e. 


Plaintiff muſt 
declare de novo. 


When he muſt 
declare» 


According as 
bail is put in. 


Per Hale: If a plaintiff has declared before the habeas 
corpus delivered, the bail ſhall he ſpecial only as to that 
action, and ſhall be common to the other: but if no de- 
claration before habeas 7 om then the bail put in upon 
the habeas corpus thall be ſpecial bail to all actions of the 
plaintiff againſt the defendant of that term ; and the 
plaintiff cannot declare before habeas corpus allowed. 


Serle v. Newton, Hil. 25 & 26 Car. 2. 


The practice in other reſpects as to notices of bail, 
exception thereto, and juſtifying bail on habeas corpus, 


is the ſame as in other caſes, for which refer to vol I. 
ch. 4. ſec. 5. 


D. 3 e. Of Declaring, Pliading, Sc. 

In civil caſes, the record itſelf is never removed by 
habeas corpus, but remains below; therefore the plaintitF 
maſt declare de nose; and the declaration is exactly 
the ſame as in other caſes: and if in B. R. he is ſtated 
to be in ciſſlodio mareſchalli. Salk. 352. 


The plaintiff muſt declare before the end of the ſe- 
cond term after the return of the habeas corpus, other- 
wiſe the defendant is not bound to accept a declaration. 
And note, It the habeas corpus is returnable in terin, that 
term 1s one; and the plaintiff muſt declare before the 


end of the ſucceeding term. Hutten v. Stourbridge, 
dtra. 031. 
3 


There is no limited time for the plaintiff's getting an 
order for a precedends, unleſs bail be put in. Barnes, 9o. 


But 
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But if the defendant puts in bail in time, and the plain- 


tiff does not declare in two terms, the cauſe is out of 
court. 


If a cauſe is removed by habeas corpus out of the courts Of the venue in 
of Canterbury, Southampton, Hull, Litchfield, Pool, or che 3 
other counties, where the judges of u, prius ſeldom go, 
if the action be tranſitory, it muſt be laid in the county 
of Kent, Hampſhire, Vorkſhire, Staffordſhire, or Dor- 
ſetſhire, or other county in which ſuch city or town 
lies, and the recognizance is to be taken accordingly, 


Mich. 1654. 


When a defendant has removed his cauſe into the No non pros for 
ſuperior court, and perfected his bail, he cannot ſign a ase of decla- 
non pros for want of a declaration, as the plaintiff is not N 
in court till he has declared and the cauſe is ſuppoſed to 
be removed againſt his inclination. Davis v. James, 


1 D. & E. 372. 


The plaintiff cannot declare de bene «7+ ; for the ſeve- No declaring 
ral rules, which permit a plaintiff to deliver his decla- de bene efle- 
ration de bene eſſe, apply only to ſuch actions as have their 
commencement originally by proceſs, iſſued out of the 
court above ; but it a cauſe be removed, plaintiff muſt 
ſtay until defendant is fully in court and declare in 


chief. Ni. Pri. 10 W. 3. K. B. 


The difference between an habcas corpus in a criminal Difference of 


and civil caſe, is apparent. For if one be in cuſtody, habeas gs e 
and indicted for ſome offence in an inferior court, there f nes 


muſt, beſide the habeas corpus to remove the body, be a _ 1 
certiorari to remove the record; for as the certiorari 
alone removes not the body, the habeas corpus alone re- 
moves not the record itſelf; but only the priſoner with 
the cauſe of his commitment. And therefore, though 
the court, on the habeas corpus and return, can judge of 
the ſufficiency and inſu!! ciency of the return and com- 
mitment, and hail, or diſcharge, or remand the priſoner, 
yet they cannot upon the bare return give any judgment, 
or proceed upon the indictment, order, or judgment, 
without the record itſelf be removed by certiorari ; the 
ſame ſtands in the full force it did, though the return 
be adjudged to be inſufficient, and the party diſcharged 
of his impriſonment ; and the court below may iſſue new 


process 


1 
n 
2 
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0 
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Of the time for 
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proceſs on the indictment. Whereas an habeas corpus 
in a civil caſe ſuſpends the power of the court below, 


and if they proceed afterwards, their proceedings are 
coram non judice. 


But after bail are put in above, plaintiff may declare 
de bene eſſe before they j2/lify. Imp. K. B. 623. 


The time for pleading is the ſame as in other caſes ; 


pleading in bar. namely, four days, if the plaintiff lives within twenty 


No imparlance. 


Of pleading in 


abatement. 


miles of London ; if above that diſtance, eight days. 
There are many old caſes in the books. which ſeem to 
contradict this practice, but they were before the rules 
of court of 5 & 6 Geo. 2. in B. R. and Mich. 3 Geo. 2. 


in C. B. by which the time is now regulated. 


No impartance is allowed upon a habeas corpus, al- 
though declaration be not delivered the ſame term 
habeas corpus is brought. Imp. K. B. 623. 1 Will. 154. 


Pleas in abatement muſt be within the four days as 
in other caſes. 


Coverture when Debt againſt a ſeme ſole in the palace court, and after 


pleadable. 


U 


appearance and plea pleaded ſhe married, and then re- 
moved the cauſe by habeas corpus; and after the plain- 
tiff had declared againſt her above, the pleaded her 
coverture in abatement, viz. that ſhe'was married at the 
time the habeas corpus ſued out: and it was ruled a 
good plea, for the proceedings are de novo, and the court 
take no notice of the proceeding below. But the 
court ſaid, that if this matter had been moved on the 
return of the habeas corpus. they would have granted a 
procedende; for though an habeas corpus be a writ of 
right, yet where it is to abate a rightful ſuit, the court 
may refuſe it. 1 Salk. 8. f 


Defendant, wil? a feme ſale, was arreſted in the 
palace court; ant a day or two after the arreſt married, 
and then removed the plaint by habeas corpus into C. B. 
and pleaded her coavertzre in abatemmnt, Whereupon 
plaintiit obtained a rule to thew. cauſe why the plea 
ſhould not be ſet aſide, which, on hearing counſel, was 
made abſolute. Barnes, 355, Haldorte v. Howard. 


The 
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The proceedings ſubſequent to the declaration, are 
the ſame as in other caſes. * 


D. 3. f. Of the Procedendo, 
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D. 3. f. 


If the defendant, upon removing a ſuit commenced If the defendant 
22 him by habeas corpus, does not comply with the _—_ „„ 
a 


tutes and rules of court made to regulate the pro- 
ceedings therein upon ſuch removal, as by not putting in 
bail, where ſpecial bail is required; or not juſtifying bail 
in due time, when ſerved with a rule ; or not pleading in 
due time to the declaration delivered, or the like; the 
plaintiff may obtain a precedendo, and get the cauſe re- 


A procedendo is a writ granted by any judge of the 
court into which the cauſe was removed, upon applica- 
tion to one of their clerks at chambers Which, when 
engroſſed on a two ſhilling ſtainped piece of parch- 
2 muſt be ſigned and ſealed. The writ is to this 
e : | 


*« GEORGE the Third, by the grace of God, &c. 
ce To the ſheriff of or judges, &c. (ſtiling 
* the court and judges thereof properly), greeting, 
„% Although we lately by our writ commanded you, that 
*. you ſhould have the body of C. D. detained in our 
40 E under your cuſtody, as it was ſaid, under the 

ſaſe and ſecure conduct, together with the "ay and 
* cauſe of his being taken and detained, by whatſoever 
* name the ſaid C. might be called, in the ſame, before 
* our right truſly and well-loved Lloyd lord Kenyon, 
« our chef Juſtice aſſigned to hold pleas before ys, at 
* his chambers, ſituate in Serjeant's Inn, Chancery- 
* lane, immediately after the receipt of that writ, to 
* do and receive all and ſingular hoſe things which our 
& ſaid chief juſtice ſhould then and there conſider of 
« him in that behalf; yet we, being now moved with 
„certain cauſes in our court before us, command you 
* and every of you, that in all plaints or ſuits againſt 
the ſaid C. at the ſuit of A. B. in our court before 
you, or any of you levied or affirmed, or before you 
4% or any of you now depending undetermined, you 
proceed with what ſpeed you can in ſuch manner, 

0. II. : Cc „according 


* 
* 


— 2 - — > - 
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according to the law and cuſtom of England, as you 

_ * ſhall ſee proper. Our ſaid writ to you thereupon 
e firſt directed to the contrary in any thing notwith- 
„ ſtanding. 


«© Witneſs, &c. 
| [Stormont and Way, ]” 


For which 2 præcipe is made for the office as follows: 
Middleſex, Procedendo ſor J. 8. againſt G. H. 
T. 8. attorney. 


ed carrying the writ of W to the ſecondary 
of the court to which it is directed. and filing it, the 
court inſtantly re-aſſumes the juriſdiction of the cauſe. 
And as the writ of habeas corpus removes all cauſes that 
were in the court, againſt the defendant, ſo the writ of 
procedendo remands all back again. 


Cire muſt be taken that the WE 1 3nd PRE 
dendo are directed properly to the inferior courts, 205 or 
{Appendix E.] which directions, fee Appendix E.] 


After interlocutory, and before final judgment in an 
inferior court, an kabeas corpus cum cauſa was brought; 
before the return of the writ the defendant died, and a 
procedendo was awarded; becauſe, by the 8 & ꝙ W. 3, 
c. 11. the plaintiff may have a ſcire facias againſt the 

| executors, and proceed to judgment, which he cannot 
have in another court; and by this means he would 
be deprived of the effect of his judgment, which would 
be unreaſonable, Salk, 352. 


| 2 the ſtat. 21 Jae: 1. c. 23. ſec. 3. whenever the 
act ion is remanded back to th- inferior court by writ 
of procedendo or other writ, the ſaid action ſhall never 
afterwards be removed or ſtaid before judgment by My 
writ out of any court whatever. 


If after a procedendo to carry back a cauſe to an in- 
ferior court, the plaintiff recover and then ſue out a 
ſcire facias againſt the bail below, and ny remove the 
proceedings againſt them into K. B. by habeas corpus, 

Yi againſt * 
bai 


the court will award a procedendo in the 
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bail; for the proceeding by /cire facias ĩs merely an at- 
tendant on the original cauſe, and ought to be in the 
ſame.court as the original action. Dixon v. Heſſop and 
another, 6 D. & E. 36s. | 


4 SECTION IV. 
Of Proceedings in Outlawry. 


Outlawry is a puniſhment inflicted on a perſon for a Outlawry what. 

contempt and contumacy, in refuſing to he amenable to, 
and abide by the juſtice of that court which hath-law- 
ful authority to call him before them ; and as this is a 
crime of the higheſt nature being an act of rebellion 
againſt that ſtate or community of.which he is a mem- 
ber, ſo doth'it ſubject the party to divers forfeitures and 
diſabilities ; for hereby he loſeth 7izeram legem, is out of 
the king's protection, &c. Co. Lit. 128. Rol. Ab. 802, 
Dr. and Student, dial. 2. c. 3. 


With reſpect to the forfeitures for refuſing to appear, Forfeitures in- 
the law diſtinguiſhes between outlawries in capital caſes, curred thereby · 
and thoſe of an inferior nature; for as to outlawries in in criminal 
treaſon and felony, the law interprets the. party's ab- caſes- 
ſence a ſufficient evidence of his guilt, and without re- 
quiring further proof or ſatisfaction, accounts him 
guilty of the fact, on which enſyes corruption of blood, 
and forfeiture of his whole eſtate, real and perſonal. 

But outlawry in leſſer crimes, or in perſonal actions, 
does not occaſion the party to be looked, upon as guilty 
of the fact, nor does it occaſion an entire forfeiture of 
his real eſtate, but yet it is very fatal and penal in its 
conſequences ; for hereby he is reſtrained of his liberty 
if he can be found, forfeits his goods and chattels, and 
the profits of his lands, while the outlawry remains in 
force. Plow. 941. 9 H. 6. 20. b. 


# oa * 
bw 
. 


Outlawry lies either upon me/ne proceſs, or after judg- In civil cafes. 
ment upon judicial proceſs. In the former it is to com- Nature of out- 
pel an appearance to the ſuit ; in the latter to procure 8 ry in civil 
ſatisfaction of the judgment: and in civil actions it is“ 
conſidered as in the nature of civil procefs. The for- 


CE i feiture, 
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ſeiture, though nominally to the King, et in truth 
to the _—_ towards Parent o ls 1 5 


outlaw appears, pays all the coſts, puts in ſu cie 1 
and "does every a he can to N the planiff in 2. 10 


good a condition as he would have — in origina - 
or if after judgment the outlaw pays the debt and co 
the court reverſes the outlawry upon motion without 
any writ of error. The form of the reverſal is—<* For 
„the errors aſſigned and other errors appearing upon 


* the record,” altnoveh in truth there is no error at 
all. Burr. 2549 


Having ſhewn the genera of 
— Tod civil Ki the al pune of. Tags] rle - 


to the proceedings in er e in op aftions, pg 


CO 


J. In what Caſes Quilayzy may be neceflary, 
B. In what Actions and againſt whom it Hes. 


C. Of the Proceſs to Outlayry ; 3 and herein 
of the original Writ, the Exigent, Allocatur, 
aud Proclamation. 


D. Of obtaining Satisfzctign in the Qut- 
1 F by. Capias Utlagatum againſt 1 44 — 


cial Capias Utlagatum againſt his Perſon, 
Cbauel, and Lands. | 


E. Of the Appearance of Def 4 . Ala the 


Exigent, or aber Outlawry, and the Rever 
thereof by Motion or Writ of Error. 


K. Of Declaring after Outlayry reyerſed vr 
fuperſeded. 


G. Of Reſtoration after Outlawry reverſed' or 
determined. 


P. Of the Outlayry alter final Judgment. 


A: In 
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4 In what Caſes Proceſs to Outlawry may be d. 
neceſſary. 


Ir à debtot abſconds, or ſecretes himſelf fo that plain: Ir defendant 
tiff cannot arreſt him, and if he has goods or eſtates abſconds or ſe- 
within the fealm, it may be advantageous for the plain. rctes Numlelt. 
tiff to reſort to the proceſs of outlawry, which wilt 
either compel his appearance, or enable plaintiff to ob- 


tain ſatisfaction from his chattels or latid. 


So, if it be a joint action againſt many defendants, and Or if one de- 
ſome or one of them — 2 found, it is neceſſary for nd. - 
plaintiff to proceed to outlawry againſt him or them; Taoddt be ſouud 
for he cannot declare againſt the reſt until all are in 


court. 1 Str. 473. 1 Wilſ. 78. 


In which caſe; in order to prevent the bail from in which caſe 
being diſcharged, or the other defendants, if priſon- rule to declare 
ers, obtaining a ſuper/edeas, take care, before the end of — he token 
the ſecond term from the return of the writ, to get a rule 
tb declare againſt ſuch defendants, ſerve it on the at- 
torney, and take out ſuch rule from term to term till. 
the other defendants come into court or are outlawed ; 
when this rule is applied for, tell the clerk of rules that 
— are proceeding to outlawry, as it may be drawn up 

pecially accordingly. | 


When the outlawry againſt ſuch defendants is com- How declara. 
plete, declare againſt all, and intitle the declaration, the b be ine 
term when the outlawry is complete, and not of the 
term the firſt writ is returnable. 1 Wilf. 78. 


Upon a bill of Middleſex againſt two, one only puts How if both be 
in bail, and the other could not be found, plaintiff then n | 
ſued out an original againſt both, and outlawed both. 2 
Per Cur.” Though you could not proceed on the bill of 
Middleſex, and though it was neceſſary to join the 
ether, who could not be arreſted with the defendant, in 
the ſame original, yet you could not go on to outlawry 
againſt him ; you thould have outlawed one only, and 
then you might have come in and declared upon 
the original, that A. together with B. his late partner 
afſurmpſerunt Juper fe; but the proceeding here is alto- 
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gether irregular, becauſe the party was in court, and 
has done every thing in his-power to put the plaintiff 
in a fair way of recovering his debt ; he could not ap- 
pear or file bail for the other partner, becauſe an action 
would lie againſt him for doing it without authority. 
The court ordered the outlawry to be reverſed, and 
plaintiff to pay coſts. Edwards v. Carter and another, 
Str. 473. | 5 


B. A. In what Actions and by and againſt whom it 
lies. | 


Outlawry lies In all actions where a capias lies, plaintiff may pro- 
where capias  ceed to outlawry. 


les. 


In what actions By the common law, a capias was the proceſs in all 
at common law. actions of treſpaſs quare vi & armis; herein therefore 
proceſs of outlawry lay by the common la Ww. 


In what by But in account, debt, detinue, annuity, covenant, 
ſlatute. replevin, no capias lay at common law, but only ſum- 
mons and diſtreſs infinite, and therefore the capias and 


outlawry in theſe actions were introduced by divers acts 
of parliament. | bs 


Againſt whom In civil actions between party and party, a capias or 
outlawry lies. exigent does not regularly lie againſt a lord of parlia- 
Not againſta ment of England, whether ſecular or eccleſiaſtical, 
peer: 3 Bac. Ab. 750. e ve 6 


nor an infant Nor __ an infant under the age of fourteen ; but 


under fourteen. ſuch outlawry is not void, only voidable on writ of. 


error. 4b. | 


I called or ſole, as the caſe may be; but a woman is not ſaid 


to be outlawed but to be waived, and if the return to 


the exigent be, that ſhe is outlawed inſtead of waived, it 
would be error. 16. „ LOR $0 33 


Againſt women, Outlawry lies __ a woman, whether a feme covert 


Why. The reaſon of this diſtinCtion is ſaid to be, becauſe 
women are not iworn in leets or tourns as men are; 

men therefore are called utlagati, i. e. extra legem po/iti ; 
553 ping is bn 


Sec. V.! OUTLAWRY. a; 


but women are waiviatæ, i. e. derelictæ, let out or not re- 
garded, becauſe they are not ſworn to the law. Co. Lit. 
122. b. 


C. Of Proceſs to Outlawry. C. 


| ies i 2 but whe as Li here 
3 to outlawry lies in no caſe but where a capias 2 bo oaks: w 


So that, when the proceedings are by bill, as there can Not in proceed- 
be no capias upon a bill, ſo there can be no procefs of ings dy bill. 
qutlawry. Leon. 329. Sid. 159. Keb. 577. 


Nor can defendant be outlawed by proceſs whether a Nor on proceſs 
capias or not, with an ac etiam. with ac etiam. 


Becauſe the capias to warrant an outlawry muſt be prom the nature 
the capias which is given as a proceſs upon the original; of the capias re- 
the offspring of an original writ, and awarded only duifte. 
upon an actual or ſuppoſed diſobedience thereto. No 
one, therefore, can be outlawed for any civil matter, 
unleſs the ſuit be commenced by original, and the capias 


is given as proceſs upon the original. 


So that not only in proceedings by bill, or by attach - Nor on original 
ment of privilege, but alſo in thoſe actions where the writ and ſum- 
ſummons is the proper proceſs upon the original writ, mon-. 
the defendant cannot be proſecuted to outlawry, 


The proceſs to outlawry muſt therefore be by ſpecial 3 Fo 
original in K. B. and this whether the outlawry be to — 


compel an appearance on meſue proceſs, which is the 
moſt uſual, or after judgment. 


But it may be either by ſpecial original, or common 
capias quare claufum fregit, in C. B. 


But ſince the ſtatute 12 Geo. 1. c. 29. we do not 
often hear of a defendant being outlawed by a common 
capias quare clauſum fregit ; becauſe, if the plaintiff's 
cauſe of action does not warrant him to arieſt and hold 
the detendant to bail, he is generally ſerved with a copy 
of the proceſs, with a notice ſubſcribed to appear ; and 
upon an appearance within eig/t days after the return 
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of the proceſs, the plaintiff is at liberty, upon an affidavit 
made of the proceſs having been duly ſerved on the de- 
fendant, to enter an appearance for him, and proceed a8 
if he had regularly appeared to the action. This method, 
therefore, incaſesnot warranting bail, if the defendant can 


be met with, being more eaſy and expeditious, and at- 


tended with little or no expence to the ſuitor, compared 
with-proceedingstowards outlawry, affords one reaſon wh 

outlawry is not often heard of now upon common capids's 
quare clauſum fregit. Another and perhaps the chief reaſon 
is, that ſhould a plaintiff proceed with an intention to ont- 


law the defendant upon common capias's, and the de- 


He t 
ceed- _=_ 


The pracipe- 
[Appendix L.] 


fendant even; not come in till after the exigi fatias, lie 
may, notwithſtanding, reverſe the outlawry had a 


— 
him, without beiti compelled to put in ba?! to the action. 


So that the plaintiff inſtead of gaining any advantage, 
in proceeding to outlawry upon common capias's, and not 
purſuing the Fne chalked out by the ſtatute for his 
owt er pedition, is not only put to expence, but is hints 
ſelf the orcafion of his own delay, and frequently in 2 
worſe ſituation towards recovering his demand he 
ottierwiſe might have been, if he had proceeded as the 
ſtatute direct him. 2 Crom. Prac. 34. 


As a fine is paid to the — on ſuing out an original, 
and the expences are increaſed by the proceedings, the 
cofts of ſuch action are of courſe greater, but the court 


of K. B. only allow conmon coſts, unleſs the debt be go!. 
or upwards. | 


Make out præcipe for original, which, in an action 
oli the caſe, or of treſpaſs, muſt recite the whole cauſe 
of action as in a declaration, [For the form thereof, 
ſee Appendix LJ. See alfo proceedings by ſpecial ori- 
ginal;” ch. g. ſec. 1. : 5 


Take recipe to the flaxer, whether in B. R. or C. B. 


who will make out capias, alias and pluries. 


f'the pyæcipe is carried to the curſftor, before the 
efforgn day of the term, he will make the original return- 


able on on return of the precedent term. The original! 
is returne | 


of courle thus: Wa 
Pledges for proſecuting, BEA e 
ih, Plaintiff 
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Plaintiff has no med to Wait till the capias is ſpent, Capias, alias | 
then to take out a 6/ias, #6d Endeavour to arreſt the 275 pluries may 
petition, get them all of the filazer at once (if there is 
time ſince the exviſe of action accrued to allow of the 
proper 20e ànd feturn to each writ), and return them 
ſeverally of eourfe after this manner: | 


„ The within named C. D. is not found in our bali- 
„% wick.” The anſwer of 


A. B. Eſq.) 
and wer 
C. D. Es. 


The original writ muſt have fifteen days at leaſt, be- How teſted, &c. 
tween the {fic and return, The capias alſo muſt have 
fifteen days betwen its teſte and return; and ſhould re- 
gularly. bear teſte on the return day ot the orig,“ the 
alias alſo muſt have the ſame number of days, and 
ſhoiild bear teſte the return day of the capias; and the 
pluries capias muſt have the ſame number of days, and 
ſhould bear teſte the return day of the alias ; whereas, 
if æ plaintiff ſues by original, and does not mean to pro- 
ceed to outlawry, the capias may bear teſte before the 
original, and even betore the cauſe of action accrued, ſo 
long as it is actually taken out afterwards ; for you can- 
not have oyer of the capias, ſo as to take advantage of 


it. Barnes, 173 And ſo held in B. R. Eaſt. 18 Geo. 3. 


The proceedings are exactly the ſame towards ou Same proceed. 
kawry upon a common capias quare clauſum fregit, as on a ings on com- 
ſpecial capias. agg 

It has been often queſtioned, whether an affidavit was Affidavit of 
neceſſary to be made of the debt, when a plaintiff ſues debt not necei- 
by ſpecial original, previous to the iſſuing of the proceſs. 22 oa this pro- 
But it was — in lord Hardwicke's time, M. 
10 Geo. 2. Fownes and Allen, that proceſs of outlawry 
is not within the ſtat. 12 Geo. 1. c. 29. ſo there is no 
need of an affidavit, when the plaintiff ſues by /pecial ori- 
Zinal, eſpecially as the 5 Geo. 2.c 27. f. 5. enacts, 
That no ſpecial writ, nor any proceis eſpecially therein 
* expreſſing the cauſe of action, ſhall be ſued forth or 
« ifſped from any ſuperior court, whrre the caule of 
action ſhall not amount to 100. or upwards,” Since 


which 
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which ſtatute, as no ſpecial writ can iſſue where the 
cauſe of action is not above 101. it ſeems, that, before 
the iſſuing of a ſpecial writ, no affidavit is neceſſary ; 
becauſe a ſheriff, it he apprehends the party either upon 
the ſpecial capias, alias, or pluries, before he lets him go 
out of his cuſtody, for his own ſafety, ſhould take bail; 
and he can eaſily know to what amount to take bail, as 
the whole cauſe of action is ſpread and ſet forth in the 


writ. Vide the caſe of Cracraft v. Gledowe, Burr. 4 pt. 
1482. 


In C. B. it was held, that on proceſs to outlawry, no 


affidavit for bail is required by ſtatute, or the courſe of 
the court. Barnes 322. 


There can be no harm however in making an affida- 
vit. ö 


How to proceed When the pluries writ is returnable, get it from ſhe- 


when writs re- 
turnable. 


Of the exigi fa- 
cias. 


Warrant of at- 
torney muſt be 
filed. 


Pluries figned 


by clerk of war- 


rants. 


riff's office, file warrant of attorney for plaintiff, and get 
pluries marked by clerk of warrants ; upon which an 
exigent and proclamation may be made out, 


Upon the return therefore of non ef? inventus to the 
pluries capias, proceſs of outlawry begins, which is the 
writ of exigi facias. In B. R. the filazer acts as the 


exigenter : in C. B. the exigenter is a diſtinct officer from 
the filazer. 


The writ of plurzes capias, when ſealed and returned, is 


the warrant for the exigenter to make out the exigi facias | 
and writ of proclamation thereon. h 


Every attorney ſhall file his warrant of attorney of the 
term wherein any eæigent is awarded, upon pain of forty 
ſhillings for every time he offends, and is attainted b 
due examination of the juſtices of this court ; fuck 
warrant to be filed upon or before the eſſoign day of 
every Trinity term, and within twenty-one days after 


the end of every other term. Hil. 14 & 15 Car. 2. 
C. B. | 


No exigenter ſhall receive any pluries capias, in order 
to make an exzgent or proclamation thereon, before the 


ſame be ſigned os ſtamped by the clerk of the warrants, 
#5 or 
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or his deputy, to the end it may appear, that the war- 
rant of attorney is duly filed. Hil. 2 & 3 Jac. 2. 


The writ of anigy facies or exigent as it is called, is a Nature of the 
writ requiring the ſheriff to cauſe the defendant to be exigent- 
demanded, or evacted, in five county courts ſucceſſively, 

and if he ſhould appear, to take him as on a capias. 


In London the courts, which are called the huſtings, Advantage of 
are held much oftener than at any other place; plain- outlawry in 
tiffs therefore who intend to proceed to outlawry, ge- London. 
nerally lay their actions in London, to expedite the re- 


turn of the exigent, and thereby get the defendant ſooner 
outlawed. 


The writ of exigent muſt go to the ſheriff of the Teſte of exi- 
county where the action is laid; and ſhould bear tefte gent. 
the quarto die poſt of the pluries capias. 


If the exigent goes into London, as is uſual in out- How if in Lone 
lawries, for expedition, carry it to one of the compters, don. 
where clerks attend for the purpoſe, who require the 
- defendant, upon five ſeveral huſting 1 and if he 


does not appear upon the quinto exattus, he is returned 
outlawed. 


Formerly there was no other proceſs than that of the writ of precla- 
exigent; for the action uſed to be laid where the defend- mation. 
ant really was, and the ſheriff endeavoured with due di- 

ligence to find him upon the capias but as in time ſhe- 

riffs became regardleſs of their duty, and neglected ſeek- 

ing after 2 upon the capias, and began to return 

the alias and pluries writs with a non eff i, ventus of 

courſe ; the exigent often iſſued, and men were out- 

lawed without knowing of any proceis being ſued out 

againſt them; eſpecially as by degrees the venue in ac- 

tions became tranſitory, and was laid not in the county 

where the defendant reſided, ſo that it was not probable 2 
that upon the exigent he ſhould know any thing of the 
exactions at the county courts. 


To prevent ſuch ſecret outlawries, the ſtatute 4 H. 8. Regulated by 
e. 4. amended by the 6 Hen. 8. c. J. and laſtly, the ſtatute 31 Elize 
31 Eliz. c. 5 were paſſed, by the laſt of which it is 
enacted, That in every perſonal ation, wherein any 


| „ writ 
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«« writ of exigent ſhall be awarded out of any cout, one 
« writ of proclamation ſhall be awarded and made out 


Teſte of writ, (of the ſame, having day of teſte and return, as the ſaid 
where directed. 4 209 it of exigent ſhall have, directed and delivered of 
r 


c record to the ſheriff of the county where the defend- 


Number of pro- . ant at the tinie of* the exigent ſo awarded, all bt dwel- 


clamations and ( % * . Ferre 
eee eee ling; ſuch writ of proclamation ſhall contain the ef. 


& fect of the ſame action, and that the ſheriff of the 
* county, unto whon: any ſuch writ of proclamation 
„ ſhall be directed, ſhall make tree proclamations iti this 
form, one in open county court, one other at the general 
5% quarter ſeſſions of the peace, where the party de- 
« fendant at the time of the exigent awarded fhall be 
««. dwelling, and one other to be made one month at tlie ltaft 
« before the grow exactus, at or near the moſt uſual door o 
ie church or chapel of that town or pariſh where the 
«© defendant ſhall be dwelling at the time of the exigent 
„ awarded; and if he ſhall be dwelling out of a pariſh, 
“then in ſuch place of the pariſh in the ſame county 
„next adjoining, and upon a Sunday after divine fer- 
„vice, and fach writ to be duly returned,” 6r the out- 
<< lawty to be void.“ C 


The writ of proclamation therefore is tb beat the 
ſame tete and return as the exigent ; but it is to be directed 
to the ſheriff of the county where defendant lives, whe- 
ther a county palatine or other franchiſe in England or 
Wales. 
Effc@ of writ. The ſheriff having made three proclamations as di- 
| reQed by the ſtatute of Eliz. if detendant does not ap- 
pear before the quinto cxattus on the . he is pro- 
nounced outlawed by the coroner. Then the ſheriffs 
How to be re- return the writs, the return to the exigent ſpecifying the 
turned. five county courts when he Was exacted, and the judg- 
ment of outlawry, and the return to the writ of procla- 
mation, particularizing when and where he was duly 
proclaiined. 


Of the allocatur If it ſhould happen that there ſhould not be five 
— county courts between the ze/te and return of the exigent, 
you may upon application to the exigenter get an allo-, 
catur exigent, allowing the namber of county days 
which have already been between the 2% and return, 
and demanding him again to appear ; and if five ſhould 


not be returned upon the allocatur, the filazer will make 
out another gllocatur. But it is to be obſerved that the 
exactions muſt be made at five county courts e 
ſo that if any court hath intervened between the laſt 
county court and the return, at which defendant was 
not exacted, you cannot have an allocatur, but 2 new 
exigent muſt go, and the exa#ions be made de novo. 


All outlawries pronounced without oroclagution 
awarded and returned according to the ſtatute are void. 


The moſt ſcrupulous exactneſs is required in caſes of 
eutlawry, in the returns made by the ſheriff and the 
like. The King v Almon, 5 D. & E. 204. See alſo 
the King v. Yondell, 4 D. & E. 521. 


When the exigent and proclamation are returned, the Writs to be 
proclamation muſt be filed with the exigenter, and the tiled. 
exigent taken to the clerk of outlawries, in C. B. ; but 
in K. B. both may be taken to the filazer. 


The defendant being thus declared outlawed, the 
next ſtep for plaintiff to take is, to obtain ſatisfactiou 
againſt ſuch outlaw, which may be by proceſs either 
againſt his perſon, his chattels, or his land. 


D. Of the Satisfaction againſt theOutlaw's Per- 


ſon, Chattels, and Lands. 1 


When outlawry is duly pronounced, and the writs of Of the different 
exigent and proclamation are returned by the ſheriff and remedies of the 
recorded above, the plaintiff is at liberty to take out fur- *; 
ther proceſs againſt him; and this proceſs is either ge- 
neral or ſpecial. The firſt is a writ of captas utlagatum, \ 
oy which only the body can be arreſted and impriſoned. _ 

| he latter is a ſpecial capias utlagatum, by which his | 
body may not only be impriſoned;” but his goods and 
chattels, lands and choſes in action ſeized, and extend- 
ed. We will conſider each in their order: 


. 


1. Of 
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1. Of Proceeding againſt the Perſon of the Outlaw, 

How 1 The capias utlagatum is made out by the filazer, di- 
— tum das rected to the ſheriff of the county where defendant is 
: likely to be found, who proceeds to take him accord- 


ingly. 


| 1 
Defendant not . ng . X y "FL 
ts be diſcharged No ſheriff, under-ſheriff, their deputies, or bailiffs, 


without ſuper- ſhall ſet at liberty any perſon arreſted upon any capias 


ſedeas. utlagatum, until he receive a ſuperſedeas according to law 
from the proper officer appointed. 13 Car. 2. flat. 2. 
C. 2. . 4. - 9 


Formerly not Formerly, if a defendant was arreſted upon the capias 
admitted to bail utlagatum, * ſheriff could not admit him to bail, — 
outlawed perſon was excepted out of the ſtatutes of 23 
Hen. 6. c. 9. and 13 Car. 2. ſtat. 2. c. 2. (unleſs by 

| fuperſedeas firſt had and received for diſcharging him.) 


How altered by But by the 4 & 5 W. & M. c. 18. ſ. 4. it is enacted, 
4& 5 W. & M. « That if any perſon outlawed in the ſaid court * (other 
than for treaſon and felony,) ſhall be taken and ar- 

« reſted upon any capias utlagatum out of the ſaid court, 

it ſhall and may be lawful for the ſheriff who hath or 

*< ſhall arreſt fach perſon (in all cafes where ſpecial bail 

If the action de 75 not required by the ſaid court) to take an attorney's 
mot bailable. engagement, under his hand, to appear for the ſaid de- 
fendant, and to reverſe the ſaid outlawry ; and there- 

upon to diſcharge the ſaid defendant from ſuch ar- 
reſt : and in thoſe caſes, where ſpecial bail is required 
by the ſaid court, the ſaid ſheriff thall and may take 
ſecurity of the ſaid defendant by bond, with one or more 

Nit be bailable. Sufficient ſureties, in the penalty of double the ſum for 
which ſpecial bail is required, and no more, for his 
„ appearance by attorney, in the ſaid court, af the re- 

turn of the ſaid writ ; and to de and perform ſuch things 

as fhall be required by the ſaid court; and after ſuch 


vc 


46 


* The ſaid court, means the court of King's Bench; the ſtatute 
being made to prevent malicious information in the court of King's. 
Bench, and for the more cuſy reverſal of outlawries in the ſame court. 
But notwithſtanding, all perſons arreſted upon the capias utlagatum 
out of the Common Pleas, after outlawry there, have always bern 
bailable ſince the making thereof, and before might have been dif- 
charged by a ſuperſedeas to the capias utlagatum. Vide ſect. 4. in 13 


i. 2. e. 2. 
« bond 


\ 
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e bond taken, to diſcharge the ſaid defendant from the 
“ ſaid arreſt.” | 


And by ſect. 5. it is further enacted, That if any if defendant can 


% perſon outlawed as aforeſaid, and taken and arreſted find bail after he 
is in cuſtody. 


« upon a capias utlagatum, ſhall not be able, within the 
<« return of the ſaid writ, to give ſecuricy as aforeſaid, 
« in caſes where ſpecial bail is required, ſo as he be 
«© committed to gaol for default thereof, that whenſo- 
« ever the ſaid priſoner ſhall find ſufficient ſecurity to 
« the ſheriff, in whoſe cuſtody he ſhall be, for his ap 
t pearance by attorney in the ſaid court, at ſome return 
% in the term then next following, to reverſe the {aid 
& outlawry, and to do and perform ſueh other thing 
« and things as ſhall be required by the ſaid court; it 
* ſhall and may be lawful for the ſaid ſheriff, aiter ſuch 
&* ſecurity taken, to diſcharge and ſet at liberty the ſaid 
„ priſoner for the ſame.” | 


By the above ſtatute, when the defendant is arreſted 


on a capias utlagatum, if the original action be not a 


bailable one, he is diſcharged upon the attorney giving 
an undertaking for his appearance; but if it be a baila- 
ble action, he muſt put in ſpecial bail according to the 
form above preſcribed by the ſtatute, the condition of 


the bond being more ſpecial than in common bail bonds; 
and the ſheriff 


vit made of the debt. 


Defendant being arreſted on a capias utlagatum, the 
ſheriff took an attorney's engagement, under his band, 
to appear for the defendant and reverſe the outlawry, 
without taking ſecurity, by bond, 1n double the {um for 
which bail was required, purſuant to the act of 4 & 5 


W. &. M. c. 18. On ſhew ing cauſe, why an attachment 


ſhould not iſſue againſt the ſlieriff for diſcharging the 
defendant out of his cuſtody, it was urged, that he 
neither did nor could know, that it was a caſe requ'ir- 
ing bail, as the capias utlagatum was not marked for bail; 
and that 12 Geo. 1, c. 29. required an affidavit; and 
that the ſum, for which bail is to be taken, is to he 
marked on the proceſs, &c. For the plaintiff, it was 
urged that procels of outlawry is not within the ſtat. 
12 Geo. 1. that this was by /pecral original; and the 

cauſe 


in ſuch caſe muſt take bail, although the Sheriff muſt 


capias utlagatum was not marked for bail, and no aſfida- tes bail though 
writ not mark». 


ed tar bail. 


If action above 
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cauſe of action was expreſſed in the original 5, in 
which it appears he was entitled to ball. 
were clear, that this was not a caſe within the 12 Geo. 1. 
and thought the ſheriff had acted improperly; but, 
as there was an affidavit of the under ſheriff, that he 
had acted to the beſt of his underſtanding, without any 
ill intention, they enlarged the rule in order to give the 
theriff an opportunity to put in bail. After which the 
ſheriff undertook to pay the debt and coſts. Cracraft v. 
&ledowe, Burr. 4 pt. 1482, : 


One of the defendants was arreſted on a capjas uila- 
gatum. The ſheriff admitted him to bail, and on bein 
Juled to return the writ, returned cepi corpus. On which 

laintiff ruled the ſheriff to bring in the body. The 

il came to juſtify. Plaintiff oppoſed their joftification 


nal action muſt be firſt paid, and that the bail muſt 
at in to a new original, according to the ſtatute 31 of 
Zl. for both defendants, and not bail to the original ac- 


Bail cannot juf- tion, which was now ended. And the court refyſed 
Bly to the origi- their juſtification, and on motion the court granted an 
dal action. nth Jt / 4 f 


Defendant not 
bailable if or- 
awed after 
weswent. 


Nature of ſpe- 


attachment againſt the ſheriff. Philips and others v, 
Warburton and Randal, B. R. Mich. 26 Geo. 3- 


Defendant is not bailabie if taken upon a capias utlaga- 
tum after judgment. The principle in all the caſes is, 
that defendant thall not be in a better condition by ſtand- 


ing out to outlawry, than if he had been taken on the 
firſt proceſs. 


2. Of obtaining Satisfaftion from the Outlaws Chanel. 
This is done by ſuing out a ſpecial capias utlagatum, 


«ial capias utla- to be obtained at the flazer's, whereby the ſheriff js 


gatum. 


directed to inquire what goods and chattels, lands and 
tenements, dejendant had in his hailiwick at the time he 
was outlawed, and to extend and appraiſe the ſame, and 
to anſwer for the value or iſſues thereof; and alſo is 
e to take the body of defendant, if he can be 
found, 


If, upon the ſpecial capias utlagatum any goods are taken, 
zud the —— is not likely to put in bail ” the 
| ion, 
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action, or does not move to ſuperſede or reverſe the out- | 
lawry, you may get a ſatisfaction out of his goods; but 
if the ſame do not amount to fomething conſiderable, | 

ſo as to pay all the charges of petitioning, &c. it will 
not be worth while to proceed. 


If the plaintiff, in ſuch caſe, thinks it worth his while How to pro- 
to proceed, he muſt get the ſheriff to extend and ap- ed. 
praiſe the goods by an inqueſt ; which the ſheriff will 
ſummon it requeſted, the plaintiff paying the charges 
thereof, amounting to about two or three guineas; and 
if it is neceſſary, che plaintiff may take out a ſubpena 


for witneſſes to attend and give evidence upon the in- 
quiſition. 


The inquiſition being taken, get the capias utlagatum Writ muſt be 
returned with the inquiſition annexed, which muſt be returned. 
carried, if in B. R. to the filazer, who acts as clerk of 
the outlawries, and if in C. B. to the clerk of the out- 
larories, who will tranſcribe the inquiſition, and tranſmit Tranſcript of 
it into the court of Exchequer*. Which being done, inquiſition. 
apply to a clerk in the Remembrancer's office for a 
venditiont exponast, by virtue of which the ſheriff will 
ſell the goods. And if the money raiſed thereby ex- Above what 
ceeds not gol. the court of Exchequer, on motion, will amount there, 
order it to be paid to the plaintiff; but if it exceeds that t Ce © pet 
ſum, the plaintiff muſt petition the lords of the treaſury 
for it, who refer it to their /o/icitor, to examine into the 


merits of the plaintiff's demand. The petition may be How to peti- 
in this form: _ 


+ To the Right Honourable the Lords Commiſſioners 
of his Majeſty's Treaſury. 


„The humble Petition of A. B. 
© Sheweth, 


„ That C. D. late of being indebted to your Form of peti- 
4% petitioner in the ſum of 1007. your petitioner did, . 


* The reaſon of ſendiug the tranſcript of the record into the Exche- 
quer is, that that court may take charge cf rhe effects ul the king, the 
outlaw being diſabled from enjoying any ching he was polleſled of, or 
otherwiſe entitled to; and the wgueſt having found bim polleſſed ct 
effe &s, the Exchequer, as the king's court of ordiuary revenue, mut 
rake care of them, for him. 

+ But an eight day rule muſt be given on the hack of the tranſcript, 
before any veaditioni exponas can be made to ſell them; and if there are 
not eight days in term, the rule muſt be for the geueral ſeal after term. 
"Thefe days are allowed for any one to come in and claim the goods. 
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„at his 2 charge, in November laſt, proſecute 


« the ſaid C. D. to an outlawry; and by virtue of a 
e ſpecial capias utlagatum, directed to the ſheriff of 
« Middleſex, ſeveral goods of the ſaid C. D. were ſeized, 
and found by inquiſition to be of the value of 86. 45. 
© which goods were afterwards ſold by the ſaid ſheriff, 
« by virtue of a writ of venditiani exponas, at the ſame 
« price and value at which they were ſo appraiſed ; 
and the money thereupon raiſed ſtill remains in the 
hands of the ſheriff of Middleſex. 


That your petitioner's ſaid debt, and the charge he 
has already been at in proſecuting the ſaid C. D. to 


„ outlawry, greatly exceed the ſum ſo remaining in the 
„ ſheriff's hands. 


©© Wherefore your petitioner humbly prays your lord- 
e ſhips, that the money ſo levied as aforeſaid, may be 
paid over to your petitioner, 


And your petitioner, as in duty bound, ſhall ever 
„pray, &c. 
66 A, 3 


Reference thereon to the ſolicitor. 


Whitehall, Treafury-Chambers, Feb. 1, 1780. 


The Right Honourable the Lords Commiſſioners of 
his Majeſty's Treaſury are pleaſed to refer this petition 
«to , eſq. / Solicitor to the Treaſury), 
„ whois to conſider the ſame ; and report to their lord- 
„ ſhips a true ſtate of the petitioner's caſe, together 
„with his opinion what is fit to be done therein. 

A. B. (Lord of the Treaſury).” 

After this reference, the plaintiff muſt make an af- 
fidavit, before one of the barons of the Exchequer, of 
his debt and proccedings againſt the defendant, and 
the charges he has been put unto ; which affidavit, with 
the attorney's bill, vendition! exponas, and return, to- 
gether with a certificate of the proceedings on the out- 
lawry, from one of the ſworn clerks of the Exchequer, 
muſt all be laid before the ſolicitor of the Treaſury ; 
and if he is ſatisfied of the truth of the premiſes, he 
makes his report to their lordſhips accordingly ; and 
* thereupon a warrant goes from the Treaſury to the 
attorney general, to conſent that ſo. much of the money 

as remains in the ſheriff's hands, after deducting the 
y | poundage, 
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poundage, be paid to the plaintiff towards ſatisfying the 

debt and coſts, on his moving the court of i'xchequer 

for an order for that purpoſe. On delivering the war- 

rant to the attorney general, he gives his conſent of | 
courſe; then, on moving the court of xchequer, an $ 
order is made for the ſheriff to pay the money over to 


the plaintiff, which, on fight thereof, he will accord- 
ingly do, 


The fees and expences in all amount to about 20/. 


The order muſt be engroſſed and put under ſeal, 
with a /ubpena annexed to perform it (as in general all Subpena- 
orders for payment of money, or where the party is 
ordered to perform any act, muſt be), and the ſheriff or Service thereof. 
party perſonally ſerved therewith ; otherwiſe an attach- Remedy for 
ment for non-performance thereof will not be granted. Aſobedience 


3. Of obtaining Satisfaction from the Outlaw's Lands. 


If the inqueſt upon a /pecial capias utlagatum, find the How inquiſi- 
outlaw ſeized or poſſeſſed of lands, the diſterent parcels, tion to find 
in whole tenure, and of what annual value beyond re- lands, &c- 
prizes the ſame amount to, mult all be ſet forth in the 
inquiſition with convenient certainty, And then the 
proſecutor, by iſſuing writs of /cvar; facias out of the 
Exchequer, for the ſheriff to levy the profits, and onthe 
return thereof, by {ſuing out writs of venditioni exponas 
for ſelling thoſe profits, and afterwards by petitioning to 
have the monies raiſed thereout paid to him in the 
manner before mentioned, may obtain a ſatisfaction for 
his debt, and coſts of the outlawry. 


But if the proſecutor's debt amounts to a conſiderable if a ſreehold- 
ſum, and the outlaw has a freehold intere/?* in the lands, 
and does not come in and reverſe the outlawry, and 
there is no incumbrance prior to the inquiſition on thoſe 
lands, then the proſecutor may obtain a /ea/e of thoſe 
lands out of the Exchequer, or a grant thereof under 
the privy ſeal. To obtain a leaſe, it will coſt the proſe- How to get 
leaſe thereof 
A freebold intereſt, becauſe a chattel real, as a term for years, may 


he ſold by a venditioni exponas, but a freehold cannot; for an outlaw in 


civil caſes does not forfeit his freechold«lands, but only the profits 
thereof during his outlawry, 


Dd 2 cutor 
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Proceeding 
cher eon. 
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cutor 251. or upwards; but ſuch leaſe being cheaper 
than a grant under the privy feal, it has a preference to 
the other method of proceeding. | 


If the proſecutor would have a leaſe of the lands 
found by the inqueſt, he may obtain ſuch leaſe by ap- 
plying to the lords of the Treafury, ſtating (in the-nature 
of a petition) the amount of his debt, the proceeding to 
outlawry, and the ſubſtance of the inquiſition on the 
capias utlagatum. 


On' preſenting this petition, the ſecretary will make 
out a warrant for a particular to the remembrancer of the 
F.xchequer ; whereupon the deputy remembruncer will 
certify a particular of the parcels of land, and value 
thereof, found by the inqueſt. 


This particular being ſigned by the deputy remembrancer 
muſt be carried back to the ſecretary of the "Treaſury, 
who will thereupon grant a warrant for a leaſe, which 
is made out at the Pipe- ice of the court of Ex- 

chequer. | 


When leaſe ob- When the proſecutor has obtained a leaſe, if che te- 
tained, how to mants of the lands will not attorn tenants to the 


proceed. 


What may be 
evicd, 


leſſee, and pay their rents to him voluntarily, he may fue 
out writs of levari facias from time to time, to levy the 
ſame as they become due; and when returned, the 
court of Exchequer, on motion and-produCtion of the 
leaſe, will order the ſums levied, whether ſmall or great, 
to de paid over to the proſecutor, or leſſee, without any 
further application to the Preaſury. | 


Under a leaſe or levari, the party may take the iſſues * 
and profits of the lands to the value extended, but nei- 
ther the king, nor his leſſee, can plough the land, nor 
cut the wood or under wood upon it. 


As to iſſues, the caſe of Britton and Cole, Salk. 395. 
Ld. Raym. 305. and Com. 51. is worthy of notice. 


* What ſhall be acounted iu, vide the ſtat. Weſtm. 2. c. 39 
« And let the ſheriff know that rents, corn in the grange, and all 


«« movyrables (except horſe, harneſs, and houſhold ſtuff), be conrajned 
« within the name of ſues." 4 


On 
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On a levari facias to levy the yearly. value of 55/. 
found by the inquiſition upon an out/awry, on a judg- 
ment in debt, the ſheriff took the beaſts of a ſtranger 
levant and couchant on the land. Treſpaſs being 
brought, the ſheriff juſtified under the levari. The 
court held, iſt, That by bare outlawry the party imme- At what time 
diately forfeits his perſonal goods, and they are veſted ry 09 of 
in the king; but he does not forfeit the profits of his 1,7 
lands, nor chattels real, till inquiſition taken. And 
therefore that an alienation after outlawry, and before 
inquiſition, is good to bar the king of the pernancy ; but 
if he makes a feoffment after inquiſition, the fe ffee has 
the eſtate, but the king ſhall have the profits. 2diy, Fhat Cattle of 
the ſheriff may well take the cattle of a ſtranger le- {rangers on 
vant and couchant, for they are the iſſues of the land, e id 
and the land is debtor : and if the law were otherwite, 
he might defeat the king of all by agiſting the land; and 
there is better reaſon for their being liable in this caſe 
than for a rent charge, which is againſt common right, 
and by grant of the tenant. gdly, That if there be a or commoners, 
commoner or another tenant in common with the de- TED ” 
fendant, his beaſts may be taken on the lands, unleſs 
the title of the commoner, or tenant in common, be 
found by the inquiſition; and ſo it is, of a leafe for 
years prior to the outlawry, for they are bound by the 
inquiſition; and fo is their title, till they avoid it by a 
monſiraus de droit brought in the Exchequer. qthly, If To whom it ex- 
iſſues be forfeited by a juror, and returned upon him, tends 
his feoffee is liable, nay, he in reverſion is liable, it the 
juror was only tenant for life; for this being a ſervice 
for the public, the inheritance itlelt is * debtor, 
and charged to anſwer it: otherwiſe, of the iſſues for- 
feited and returned upon an outlawry. The detend- 
ant, or his heirs, teoffee or aſſigns, are liable, as claim- 
ing under the fame eſtate which is charged with this 
debt, but it ſhall not charge him with reverſion or re- 
mainder ; tor the forfeiture ariſes from a particular de- 


fault of the tenant, and not from a charge on the inhe- 
ritance. 


The ſheriff under a A, or proſecutor by virtue of plAntiff muſt 
a leaſe, muſt not take more than the value ext-:ded by not take above 
the inqueſt; but if the value is greater thau ind, a ns” rang of in- 
writ of mellus inquirendum may go to find the ſuil value; queſt. 


d 3 and 


* 


— cid 


Form of peti- 


tion for a leaſe. 
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and ſuch a writ may alſo go, if the inquiſition is defec- 
tive, and does not aſcertain the outlaw's title, or the 
parcels of the lands ſufficiently. 


Form of Petition for a Leaſe of an Outlaw's Lands, at 
the Suit of a Surviving Executor, 


& To the Right Honourable the Lords Commiſſioners 
of his Majeſty's Treaſury. | 


The humble petition of A. B. gent. ſurviving execu- 


© tor of the laſt will and teſtament of C. D. mer- 
& chant, deceaſed, 


& Sheweth, 


«© That E. F. of in the county of eſquire, 
being indebted to your petitioner's teſtator in his life- 
time, by bond, in the penal ſum of one thouſand 
pounds of lawful money of Great Britain, condi- 
tioned for the payment of five hundred pounds, with 
lawful intereſt for the ſame, from the twenty- firſt 
day of May, which was in the year of our Lord one 
thouſand ſeven hundred and ſeventy eight; your pe- 
titioner, as executor of the laſt will and teſtament 
of the ſaid C. D. deceaſed, did, at very great coſts 
and charges, in the month of Ofober, which was in 
the year of our Lord one thouſand ſeven hundred and 
eighty, in due manner, proſecute the ſaid E. F. to 
outlawry ; and by virtue of a certain writ of ſpecial 
capias utlagatum, iſſued upon the return of the writ of 
exigi facias, againſt the ſaid E. F. directed to the then 
„ ſheriff of O. P. eſquire, then ſheriff of the 
ſaid county of did return to the ſaid writ of 
ſpecial capias uilagatum, to him directed. an inquiſi- 
tion taken at the dwelling-houſe of J. S. called or 
* known by the ſign of the White Lion in in che 
ſaid county, on the ſecond day of January, in the 
year of our Lord one thouſand ſeven hundred and 
eighty-one ; by which it was found, amongſt other 
things, that the ſaid E. F. the outlaw, on the ſaid 
twenty-third day of October, in the year of our Lord 
one thouſand ſeven hundred and eighty, on which day 
he was outlawed at the ſuit of your petitioner, as ſut- 
& viving executor of the laſt will and teſtament of the 
« faid E D. deceaſcd, was ſciſed for the term of is natu- 


* ral 


* 
* 
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6 ral life, of and in all and ſingular the meſſuages, tene- 


„ ments, and hereditaments, with the appurtenances herein- 
after particularly mentioned and expreſſed, being in the 
% whole of the clear yearly value of two hundred pounds 
*© of lawful money of Great Britain, beyond all reprizes ; 
& that is to ſay, of and in a capital meſſuage, or manſion- 
* houſe with the appurtenances, called and three 
& other meſſuages, or dwelling-houſes, with the appurte- 
„ nances thereunto adjoining, commonly called or known by 
tie ſeveral names of and alſo of one water corn 
„ grift mill, with the appurtenances, called and alſo 
& of and in two hundred acres of arable, meadow, and paſ- 
* ture land, or thereabouts, with the appurtenanees ; all 
&« which ſaid premiſes were ſituate, ſlanding, lying, and be- 
ing, in the pariſh of © in the 4 county; and 
** were in the tenure, poſſeſſion, or occupation of 4 
6 that the ſaid E. F. was, on the ſaid twenty-third day of 
„% Otter, ſeiſed of, or entitled unto, in fee ſimple, a free 
*© fiſhery of and through a certain river, called in 
«« the pariſh of in the ſaid county; and that the 
* ſame was of the clear yearly value of /ix pounds, beyond all 
«© reprizes, and was then ſet to for that rent, as te- 
„ nant thereof to the ſaid E. F. And that the ſaid out- 
& Jaw was not found in the bailiwick of the ſaid ſheriff, 
as by the return of the ſaid writ of ſpecial capias utla- 
&*« gatum, now remaining of record in his majeſty's court 
«© of Exchequer, amongſt other things, may more fully 
„and at large appear. And your petitioner further 
5 ſheweth unto your lordſhips, that the ſaid outlawry 
*« ſtill remains in full force and effect, not vacated, ſu- 
„ perſeded, reverſed, or annulled ; and that your peti- 
4 tioner's ſaid debt and intereſt, together with the coſts 
and charges which he has already neceſſarily been 
% put unto, in proſecuting the ſaid E. F. to outlawry 
amount to a large ſum of money, that is to ſay, to 
the ſum of and upwards. By reaſon whereof, 
„your petitioner hath been, and is wholly prevented 
« and hindered from adminiſtering the effects of the 
*« ſaid C. D. che teſtator, and fulfilling the duty and 
truſt repoſed in him, as the ſurviving executor of 
„the ſaid C. D. deceaſed. Wherefore your petitioner 
humbly prays your lordſhips favour and interpoſition, 
that by and with the conſent of his majeſty's attor- 
** ncy general, in this behalf obtained, a leaſe may be 
DS 4 « made 


* 
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* made to your petitioner, by and from his majeſty's 
court of Exchequer, whereby your petitioner may be 
enabled to levy, take, collect, and receive the iſſues 
and profits of the ſaid outlaw's lands, tenements, and 
free fiſhery, ſo found by the ſaid inquiſition, to the 
* value thereof, reſpedively appraited and extended, 
till ſuch time as ſufficient thereout ſhall be made, 
collected and levied, to fatisfy your petitioner's ſaid 
debt, intereſt, coſts and charges; or until ſuch time 
as the ſaid E. F. ſhall cauſe the ſaid outlawry, fo had 
in due form of law againſt him, to be reverſed or 
annulled. And your petitioner, as in duty bound, 
all ever pray,“ &c. 


66 


* 


Of che writ of If the inqueſt ſhould undervalue the land, or if all the 
melius inqui- 


wel "xn outlaw's lands or effects ſhould not be diſcovered at the 
| time of taking the inquiſition, or if there ſhould be 
any defect in the return, a writ of melius inquirendum 
may go from the Exchequer ; on which the ſheriff muſt 
ſummon another inqueſt, and enquire more particularly, 
and return the inquiſition, which he ſhall thereupon 

take, to the barons. 


3 From what has been ſaid, it is to be obſerved, that in 
pla- the qo: 

nation of effect 2 civil caſe an outlaw does not forfeit any lands, of 
of outlawry on which he has an eſtate of freehold ; nor any thing of 
property of the hich the intereſt was no! ve//ed in him, nor the things 
; which he has in auler droit as executor, adminiſtrator, 

or truſtec, nor (as it ſeems) any caſe in action not a 

ſpecialty. For of freehold lands he only forteits the 

profits : ſo that the king or his grantee, leſſee, or party 

who obtains a ciftadiam, can only take the rent, corn, 

grats, or the like, which are profits; but canno: ſeize 

or plough the land, or demiſe it, nor cut the wood or 

underwood. In fine, as above obſerved, by an out- 

jawry in a civil caſe, perſonal chatiels may be ſaid to be 

veſted in the king by the out/awry ; chattels rea! as a 

term for years, and the trutt ot a term and the profits 

of ſrechold lands (which he may take by eri facias), 

not till the tion has found them. And in all theſe 

the king may be ſaid to have a r;g4t, and the party who 

proſecuted the outlawry an tereſt in that right for re- 

covery of his debt, which the king ought to fatisly ; 

but which is fo entirely in the breaſt of the crown or its 

| othcers, 


Sec. IV.] OUTLAWRY. 


officers, that ſuch ſatisfaction is to be regarded rather 
as a matter de gratid than de jure. And both this inte- 
reſt of the party and this right of the king, are liable 
to be diveſted whenever the outlaw will come forth, 
reverſe the outlawry, and ſubmit himſelf to the Jaws of 


his country. Although nb. contra 5 Mod. 61. 2 H. ). 
Imp. K. B. 519. 


E. Of the Appearance of Defendant upon the 
Exigent, or after Outlawry; and the Reverſal 
thereof by Motion, or Writ of Error. 


We have hitherto conudered the proceedings in out- 
lawry on the part of the plaintiff, upon the ſuppoſition, 
that the defendant does not appear, nor ſet aſide or re- 
verſe the outlawry, by motion or writ of error; but, as 
in civil caſes, outlawry is conſidered merely as a civil 
proceſs, the defendant may, at any time, come into 
Court, by putting the plaintiff in the ſame condition as 
he otherwiſe would have been, and fo get rid of the 
outlawry. 


He may, therefore, come in either, iſt, upon the exi- 
gent, and ſuperſede that writ before the outlawry is 
completed; or, 2dly, he may appear gratis, or volun- 
tarily upon the outlawry, and ſet it aſide upon motion; 
or, 3dly, he may reverſe the outlawry by writ of error. 
— We will conſider each mode of proceeding in order. 


E. a. Of ſuperſeding the Exigent before Out- 
lawry. 


E. a. 


If the defendant has notice that an exzgent is iſſued How to be 
out againſt him, and would avoid the out/awry, he muſt doue- 


find out to what ſheriff the writ is directed, and get a 
note of it, particularizing at whoſe ſuic the cauſe of 


action, and when the ex:gent is returnable ; from which of the ſuper- 
note, the filazer in B. R. or exigenter in C. B. will ſedeas; 


make out a ſuperſedeas on the defendant's attotuey enter- 
ing an appearance, provided the original action be not 
bailable, or upon defendant's putting in ſpecial bail if it 
is bailable, Burr. 1921, Campbell v. Daty ; which 


fedeas 


ſuper- when granted. 
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Nature thereof. 


When to be 
delivered, 


Defendant muſt 
Pay colts. 


How if defend- 
ant becomes a 
priſoner. 


How to pro - 
ceed if no bail 
required. 


How to pro- 
ceed if bail re- 


quired. 
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ſedeas maſt be carried to the ſheriff for his allowance 
thereof, before the return of the exigent . | 


The ſuper/edeas is a writ taking notice of the exigi fa- 


cias having iſſued, at whoſe ſuit, and for what cauſe ; 


and orders the ſheriff to forbear further proceedings, as 
the defendant duly appeared in court before the iſſuing 
thereof, and offered to anſwer the plaintiff; although 
the fact, perhaps, is the contrary. 


The ſuperſedeas to an exigent muſt be delivered to the 
ſheriff before the return ot exigent. Barnes, 319. 


In ſuperſeding the exigent, the defendant muſt pay the 
plaintiff the coſts he has been put unto by his proceed- 
ings. 


Proceedings on an exigent paſt ca. ſa. were ſtayed on 
motion, defendant, after the 2%e and before the return, 
becoming a priſoner in the Fleet, and plaintiff left to 


charge him in execution. Speed v. Barber, Barnes, 321. 


So, Hely v. Hewſon, Bar. 321. 


How to enter Appearance, or put in Bail. 


I no bail required, and common appearance is entered 
with filazer, and a memorandum of a warrant of attorney 
left with him, he will give his certificate, and a judge at 
chambers will make an order to reverſe the outlawry. 


If bail be required, it muſt be put in and perfected by 
two days notice excluſive being firſt given; or the bail may 
be put in at judge's chambers, and the above notice given of 
their juſtifying. Filazer attends with his book, and they 
juſtify, at the time and place appointed, as in common caſes ; 
then ſerve rule for the allowance, and get ſuperſedeas from 
filazer. 


Vu may move the court immediately, at the time of juſt: - 
fication, for eutlawry to be reverſed, or afterwards, upon affi- 
davit that bail have juſtified. It is always on payment of 

co/ts. | 
* Formerly, if the defendant ſuperſeded the exigent before outlaw- 


ry pronounced, uo bail was required, although the original deot was 
of an awonu requiring bail; but row the practice is as above ſtated- 


E. b, Of 
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E. b. Of the Defendant's coming in after Out- E. b. 
lawry, and reverſing it by Motion. 


A writ of error to reverſe an outlawry in any civil Ouclawry ſel- 
caſe, is not often heard of now, as the party is allowed y_ geo 
to come in and reverſe by motion, and either ſatisfies a4 it may be 
the debt and coſts, or juſtifies bail to appear to a new doue by motion . 
original; or, if ſpecial bail is not required, enters a 
common appearance; in which caſe the outlawry is re- 
verſed of courſe before a judge, or in court, by confeſſion 
of ſome trifling error in the proceedings; as, the omiſ- 
ſion of any letter, irregularity in any of the procels, 
want of proper addition, want of proclamation, want of 
filing the writ of proclamation, or, in ſhort, any trifling 
matter whatever ; which, in ſuch caſes, is uſually con- 
felled by the plaintiff, For, as the intent of proceeding 
to outlawry is anſwered, either by the payment of the 
debt and coſts, or by having good bail put in to ſtand 
the event of the action, any objection to the reverſal of 
the outlawry would be idle and nugatory. 


In order to reverſe an outlawry, without an j writ of How to proteed 

error, the defendant's attorney (having entered an appearance} ben =_ of 
. .Y.. ; thing 

gets a copy of an exigent, on which is uſually marked the done on the 
error; which being pointed out to the ſecondary or protho- capias utlaga- 
notary, and then ſhewn to one of the judges, if in court, or to a tum. 
judge at chambers, a certificate is made thereof, if in ceurt, or 
an order, if before a judge, to the clerk of the out!awories of 
the ſaid reverſal. —On ſight of which order or certificate, the 
clerk of the outlawries marks the outlawry book, diſcharged ; 
and then the reverſal is drawn up in paper, and entered upon 
the roll, and the defendant is thereupon reſtored in ſtatu quo 
Prius. 


This is the uſual way where a perſon is outlawed, and How if execu- 
neither his body, goods, or lands, ſeized upon the capias tian had been 
utlagatum. But if his body, goods, or lands be ſeized, — — 
then his attorney muſt go to the clerk of the errors; and n 
on putting in /peczal bail, if requiſite, he will make out a 
FITS to diſcharge the perſon or his effects, if taken, 
or if not taken, then for the ſheriff to forbear. But if a 
man be outlawed after judgment, a reverſal in the 
manner before mentioned will not be allowed; for an 
outlawry after judgment cannot be reverſed till the 
plaintiff hath acknowledged ſatisfaction on record, or the 
delendant hath paid che money into court. 


But 
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But defendant 
mult pay coſts. 


Unleſs plaintiff 
had been groſs]y 
irregular · 


1 
1 


How and when 
ſuperſedeas 
muſt be deli- 
vered to ſheriff. 


D-fendant may 
enter appear. 
aice by attor- 
LCY» 

Stat. 4 & 5 
W. X XI. 
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But the defendant muſt always pay coſts on the re- 
verſal, unleſs the plaintiff has been intentionally irregu- 
lar and oppreſſive, or clandeſtine in his proceedings. 


In C. B it was moved, that the plaintiff might reverſe 
an outlawry at his own charge, upon affidavit that the 
defendant was actually in the Fleet, in execution for 
the plaintiff in another ſuit, and that he knew it; and it 
was granted, becauſe the plaintiff ſhould have brought 
him to the bar by habeas corpus, and there have charged 
him with a new declaration. Aalame v. Colebatch, Salk. 
495. 


Motion that a plaintiff might reverſe an outlawry 
at his own expence, the e db being in parts beyond 
the ſeas at the time he was outlawed. Per Cur. The 
defendant may take advantage of this by writ of error ; 
but it is no matter of irregularity. Blunt v. Beale, Barnes, 
320. bid. 319. 


The plaintiff having commenced a proceeding to out- 
lawry againſt defendant, he gave notice to the plaintiff 
that he had appeared, and obtained a ſuperſedeas to the 
exigent. Plaintiff ſearched at the Compter (as the out- 
lawry was in London), and no ſuper/edeas being allowed 
there, defendant was returned outlawed, who moved 
to ſet aſide the outlaw ix. On ſhewing cauſe, defendant 
alleged, that he had entered an appearance with the 
exigenter ; but that appeared to be unneceſſary, and a 
novel impoſition by the exzgenter, The court held, that 
the /uper/edeas is in itſelf an appearance, if delivered to 
the ſheriff before the return of the exigent; but that 
not having been done, the defendant 1s regularly out- 
lawed ; and the rule to ſhew cauſe, why it ſhould not 
he reverſed at the plaintiff's expence, was diſcharged. 
Barnes, 319, Peach v. WWadland. 


It was the practice in the Common Pleas, before the 
ſtat. 4 & 5 W. & M. c. 18. to allow a defendant upon 
appearance by attorney, to reverſe the outlawry, and not to 
require an appearance i perſon. But in the King's 
Bench, no one in any cafe, civs/ or criminal, could reverſe 
an eutlauwry, without an appearance in per/on, till that 
{tatuce, unleſs where, ex ſpeciali gratia, upon a reaſon 
aſligned to the court, they indulged him to appear by 

[a | attorney, 
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attorney, as in ſickneſs, & Cro. Jac. 462. ; but then 
the entry was, that he came in perton, ** Qued vent in 
&« propria per ſona, the law being clear, that upon an 
outlawry he ought to appear in-perſon. Yide Carth. 3. 
Skin. 16, Salk. 496. But to remedy the inconvemence 
and expence attending an appearance in perſon, that ſta- 
tute enacts, That no perion who is or ſhall be out- 
„ Jawed in the ſaid court, for any cauſe, matter or 
„thing whatſoever (treaſon and felony only excepted), 
„ ſhall be compelled to come in perſon into, or appear 
in perſon in the ſaid court to reverſe ſuch outlawry, 
but ſhall or may appear by attorney, and reverſe the ſame 
* without bail, in any caſes, except where ſpecial: bail nail 
* be ordered by the ſaid court.” 


Outlawry had againſt a bankrupt reverſed on motion. In what caſes 


outlawry will 
Anon. 2 Crom. 50. de reverſed or 


not: bankrupt- 
Rule to ſhew caufe, why outlawry ſhould not be re- ey. 
verſed at plaintiff's expence. It appeared that two writs 
had been ſued out, and defendant could not be arreſted. 
He lived on the confines of Surry and Kent; and Abſconding of 
"when the Surry bailiff came to arreſt-him, he jumped defendunt. 
over an hedge into Kent, and put the bailiff to defiance. 
Per Cur. Though the defendant is fworn to appear 
publickly, yet it is plain he kept cut of the way to pre- 
vent being arreſted. Rule diſcharged. But, by con- 
ſent, the debt and coſts to be paid out of the money it 1 
the ſheriff's hands; and the overplus paid tothe de- 
fendant. Holman'v. Braſier, Barnes, 320. 


Rule to ſhew cauſe, why outlawry ſhould not be re- 
verſed at the plaintiff's expence. Objected, on the part 
of the defendant, that he was a public viſible man, and 
that the plaintiff had not endeavoured to arreſt him. 
That the capias, alias, and pluries, were all ſued out at 
the ſame time. That no affidavit of the debt was in- 
dorſed on the writs (though bailable), purſuant to the 
ſtatute to prevent vexatious arreſts. That no date was 
on the writs, as required by the ſtatute, The affidavits, 
-as to the detendant's viſibility, were fully anſwered, and 
his total abſconding proved. - And the court held, that in which cafe 
in caſe of a total abſconding, no endeavours to arreſt no endeavau⁰r 
are neceſſary. That ſuing out the capias, alias, and [7 ent necef- 
pluries together, was regular, and warranted by conſtant 
F practice, 
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practice. That on proceſs to outlawry, no affidavit for 
bail is required by the ſtatute, or the courſe of the court, 
nor is a date to ſuch proceſs uſual. Rule diſcharged 
without coſts. Farmworth v. Smith, Barnes, 322. Dale 
v. Robinſon, Bar. 322. 


Defendant be- 


11 So where the party is beyond ſea, at the time of the 


commencement of the outlawry, if it appears that it is 
with a view of abſconding and defeating his creditors, 
court will not reverſe the outlawry on motion. Afaly v. 
Stockwell, Bar. 324. Barclay v. Green, Bar. 325. 


But if defendant is abroad bone fide upon buft- 
neſs, or the like; and, in other reſpects, is a public 
viſible man, plaintiff cannot commence proceſs of out- 
lawry againſt him. Reilly v. O'Connor, Bar. 325. 


How if he goes , dant d 
ny But if defendant goes beyond ſea, after the teſte of an 


ee exigent, he may be regularly outlawed. 4 Rol. Abr. 84. 
3 Bar. 321, Speed v. Barber. | 


Where a feme ſole has been waived, and afterwards 
marries, court will not ſet aſide outlawry upon the 
huſband entering a common appearance for himſelf and 


wife, the marriage being after the exigent. Vie v. 
Dunſter, Bar. 321. | 


e ee On motion to reverſe an outlawry, the defendant, 
being and three others, ſwore that he was always viſible ; but 
viſible. the court refuſed, and required poſitive affidavit, that 


he might have been ſerved with proceſs. 


if no proclama- If no proclamation was made according to ſtatute, 
men 3 or if the return of the proclamation be intufficient, it 
ficient. may be a ground for reverling the outlawry ; but more 

properly by writ of error than motion. Dale v. Robin- 


Jn, Bar. 322. Miat v. Parker, Bar. 323. 


A writ of allocatur on the exigent had iſſued (after 
judgment and ca. /a.), returnable the firſt return of 
Michaelmas, whereupon defendant was returned out- 

Of the death of lawed 16 July preceding. it appeared, that the plain- 
plaintiff, and tiff died th of Auguſt, and that a commiſſion of bauk- 
bankruptcy af. rupt iſſued againſt defendant on the 21ſt of Auguſt. 
terwards. preceding the return of the exigent. Defendant ob- 


tained 
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tained a rule to ſhew cauſe why proceedings ſhould not 
be ſtayed, which rule was diſcharged ; the court being 
of opinion, that the writ and return muſt be filed, not- 
withſtanding the plaintiff's death after the outlawry : 
before an 3 aſſignment by commiſſioners of bank- 
ruptcy, the crown is not bound, though there is a great 
difference between an extent in aid pro rege, and an out- 
lawry for a private perſon's debt. Here is no founda- 
tion to tie up the plaintiff's hands; the plaintiff (mean- 
ing the repreſentative of the original plaintiff) may pro- 
ceed if ſo adviſed. French v. 2 Barnes, 323. 
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E. c. Of Reverſing the Outlawry by Writ of E. c. 


Error. 


The courts, inſtead of driving the party to his wrz! 
of errer to reverſe an outlawry had againſt him, will 
moſtly, as appears from the foregoing caſes, relieve him 
on motion, where the proceedings have been zrregular ; 
but in doing this, the court always require, that the 
defendant pay the plaintiff his coſts up to the exigent, 
unleſs where the plaintiff has proceeded intentionally 
ir regular, and with a view to oppreſs. But where the 
defendant is driven to his writ of error to reverſe the 
outlawry, either upon coming in upon the exigent, &&. 
gratis, or brought in upon the capias utlagatum, he muſt, 
in all caſes, pay the plaintiff his coſts to the outlawry; 
and, where ſpecial bail is required, he muſt put in bail, 
either before error can be brought to reverſe the out- 
lawry, or elſe upon the reverſal. 


By the 31 El. c. 3. ſ. 3. it is enatted, © That before 
any allowance of any writ of error, or reverting any 
outlawry be had, by plea or otherwiſe, through or by 


ing to the form of this ſtatute, e defendant and de- 
fendants in the original ation, fhall put in bail, nit only 
«© to appear and = to the plaintiff in the former frat, 
in a new attion.to be commenced by the plaintiff” for the 
cauſe mentioned in. the firſt aclian, but alſo 10 ſatisfy the 
condemnation, if the plaintiff ſhaj] begin his ſuit before 
the end of uo Zerms next atter allowing the writ of 
error, or otherwile avoiding of the ſaid outlawwry,”” 


This 


In what caſes 
neceſſury. 


Of bail required, 
and the condi- 
tion of their re- 


- : eornmzance, 
want of any proclamation to be had or made, accord- © 
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Stat - 31 Eliz, This ſtatute requires bai! to be put in before the al- 
lowance of error, only where the error is for want of 
proclamations. 


Conſtruction But for any other cauſe than for want of proclama- 

— lions, it is ſufficient if Sa is put in before the reverſal of 
the outlawry by the writ of error, if the original cauſe 
of action required bail, 


Of the time of As where error was brought to reverſe an outlawry in 

putting in bail. Cheſter ; to which the defendant in error pleaded, that 
no bail was put in before the allowance of the writ of 
error, according to the 31 El. c. 3. Per Cur. Thiss 
no plea, for it is well enough, if bail be put in at any 
time before the reverſal. The error was the want of 
pro comitatu. Wilbraham v. Doyley, Ld. Raym. 605. 


ͤ—f—— TS — 7 OS — — 
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So where, pending error to reverſe an outlawry on 
mene proceſs, the defendant in error moved to quath 
the writ, becauſe no bail was given. Sed per Cur. That 
is never done till the outlawry is reverſed ; and then 

we take bail to appear to an original, to be brought 
within two terms. Ductett v. Martin, Stra. 951. 


The defendant was outlawed in a perſonal action. 
without any afhdavit of the plaintiff's demand: and 
having brought error, he aſſigned his being beyond fea 
at the time of the outlawry ; for which rhe court made 
no difficulty to reverſe it: but the queſtion was, upon 
what terms they thould do it, the plaintiff inſiſting on 
tpecial bail, and having now made a proper affidavit ; 
and the defendant inſiſtiug to file common bail only. 

How far court —The court, upon conſideriug of the 4 & 5 W. & NI. 
may exerciſe c. 18, ſ. 3. which impowers the outlaw io appear 
SOR. by attorney, (as he did here), and fays, it hall be re- 
verſed without bail in all cates but here ſpecial bail 
++ ſhall be oidered by the court,“ declared, they were 
of opinion, they had a diſcretionary power to require it 
or not; and that the want of an athdavit before was no 
Ole ction, becauſe chat is only requitite to warrant an 
1 arreſt: and here was one in time for the new action 
, of that muſt be brought. And though the 31 El. c. 3. 
1 ſ. 3. is he only act that requies bal, it is not to be in- 
wr red from thence, that in other caſes it ought not to 
be intifted on; tor that at makes a new error, and the 
bail 
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_ reverſed for the benefit of the party appearing only. 
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bail upon it is abſolutely to pay the condemnation- 


money. Sarocold v. Hampſon. Str. 1178, 1 Will. 3. 
Salk. 496. 


The recognizance therefore, upon the capias utla- Recognizance | 
gatum, ſhould be always taken by the flazer's clerk, ac- dh mans uy, | 
cording to 3. Eliz. to pay the condemnation-money. not to render. 

If it be taken in the uſual way to render, it will be bad, 

nor can the bail render in ſuch caſe. Borwick v. Park- | 

i", Eaſt. T. 31 Geo. 3. Philips v. Warburton, Mich. 
. 1785, Imp. K. B. 520. | 


Two perſons were outlawed in a joint action againſt If two defend» - | 
them, and one moved, that, on filing common bail, the . mM ns. f 
might have liberty to reverſe the outlawry. Sed per Cur. error to be | 
The writ of error, to reverſe the outlawry, muſt be brought in 
brought in the name of both the parties that are out- name of both. 
lawed ; and. if one only appears, the other may be 


ſummoned and ſevered, and then the outlawry may be 
Symmons v. Bingoe and Cooke, B. R. Salk. 496. 


When a defendant, to reverſe an outlawry, is obliged How to obtain 

to ſue out an afual writ of error, he muſt apply to the Writ of errors 
/ . and of the pro- 

proper curſitor for the writ ; who, on a præcipe given ceedings there- 
him, will make out the writ, which is to this fe 33 

„England, to wit. George the Third, by the Form of writ. 
grace of God, &c. To our juſtices aſſigned to hold 
s pleas before ourſelf, greeting. Becauſe in the record 
* and proceeding, and alſo in the pronouncing the 
* outlawry againſt C. D. late of London, merchant, in 
a plea of treſpaſs on the caſe, whereupon he is outlawed 
* in London, pronounced before us returned, as it js 
* ſaid, a manifeſt error hath happened, to the great 
damage of him the ſaid C. as by his complaint we 
have underſtood : We, being willing tie error, if any 
* hath been, ſhould be duly corrected, and full and 
„ ſpeedy Juſtice done to the ſaid C. in this behalf, 
command you, that if the outlawry aforeſaid is re- 
turned before us, as it is faid, then, the record and 
proceedings aforeſaid, being inſpected, you further 
e cauſe to be done therein, for the error and vacating 
ol the outlawry aforeſaid, what of right, and accord- 
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to. the law and cuſtom of England, ſhall be meet 
*© to be done. 


cc ing 


<« Witneſs ourſelf at Weſtminſter, this day 
of in the thirty-fixth year of our reign,” 


When the writ of error is duly made out and ſealed, 
the defendant muſt get it allowed by the court, on 
which allowance the allacatur is ſubſcribed. 


If the error is in the exigent or return, or allocatur, or 
in the writ of proclamation or return thereto (having firſt 
put in bail according to the ſtatute), or in any of the 
proceedings, defendant gets a copy thereof, and ſpreads 
the whole record, and aſſigns the errors in this manner: 


Form of aſſign- *© Afterwards, to wit, on next after 
ment of error. 4 jn this ſame term, before the lord the king, at Weſt- 


„ minſter, comes the ſaid C. D. by his at- 
e torney, and immediately ſays, that in the pronouncing 
e of the outlawry aforeſaid, there is manifeſt error in 
* this, to wit, that the return of the ſaid writ of exigi 
&« facias, and alſo the ſaid writ of allocatur, are inſuf- 
„ ficient, invalid, and void in law; therefore in that 
„there is maniſeſt error: there is error alſo in this, 
that no judgment of outlawry, upon the writ of allo- 
* catur aforeſaid, is returned; therefore in this there 
is manifeſt error (and ſo on, affigning the error or 

errors, as they happen to be). And the ſaid C. D. 
*« prays the writ of our lord the king, to warn the ſaid 
A. B. to be before our lord the king, to hear the re- 


* cord and proceedings aforeſaid. And it is granted 
. 


If the plaintff does not appear and confeſs the er- 
rors, the defendant muſt ſue out a ſcire facias ad audien- 
dum errores, &c. and upon two n/uls returned, the court 
will reverſe the outlawry of courſe : but if the plaintiff 
comes in voluntarily, or upon a ire fect, and does not 
confeſs the errors aſſigned, but joins in error, the de- 
fendant muſt make up error books, and proceed to argu- 
ment and judgment, as in other caſes of error: for 
which, fee pat, ch. 20, title Error. 


F. Of 
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F. Of declaring after the Outlawry reverſed or F. 
ſuperſeded. 


Upon the reverſal or ſuperſeding of the outlawry, if Of declaring 
the deiendant does not pay the plainttF his debt and after ſuperſe- 
coſts, the plaintiff muſt proceed to declare, the de- deys or , 
fendant having, upon reverſing or ſuperſedin: the out- 
lawry. put in /pectal or common bail, as the caſe re- 
quired, to appear to a new original. 


Upon appearing and ſuperſeding the exigent, the Within what 
plaintiff muſt declare within /i or eight days after, other- eee 8 
wiſe the detendant may give him a rule to declare; and 3 — 
if no declaration comes in within the limited time, the 
defendant may nonſuit tlie plaintiff, and have his coſts 
taxed. Compl. Soll. C. B. 84. 


So, if the deſendant appear by / per ſedeas, and will 
not take a declaration, the plaintiff may have judgment 
againſt him, by ui dicit. I bid. 


But where a defendant outlawed cauſes the ſame within what 
outlawry to be reverſed, the plaintiff has till the end of time after re- 
the ſecond term after reverſing the ſame, and notice verſal of out- 
thereof given, to declare in. . if he does not pro- th 
ceed within two terms next after notice of reverſing the 
outlawry, the defendant ſhall have his coſts to be taxed. 

Reg. Tr. 33 Car. 2. C. B. 


The declaration after reverſal, or ſuperſeding of the Of the venue of 
outlawry, has no need to be laid in the ſame county in ſuch declara. 
which the former original was made, So held on de- n. 
murrer. 3 Lev. 245, Mlituic v. Hyvenden, Where 
the original and outlawry were in London, and on the 
reverſal of the outlaw ry, the plaintiff declared in Suſſex; 
on which it was inſiſted, that the original being laid in 
London, the plaintitf could not declare in the action in 

another county, though the cauſe ot action was tranfi— 
tory. But the prothonotaries certitying, that the courſe 
of the court was, that although the or:g:xa/ be laid in 
London, for expediting the onttz wry," yet when the de- 
fendant comes in, the plaintiff may declare againſt him 
in any other county, be the action local or tranſitory ; 
and the ſtat, 21 Jac. 1. C. 16:1. 4, giving the plaintiff 
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generally a power a commence a new action or ſuit 
within a year after the outlawry reverſed; the plaintiff 
may do it in this caſe, to warrant his declaration deli- 


vered within the courſe of the court. And the plaintiff 
had judgment. | 


By the 21 Jac. 1. c. 16. ſ. 4. it is enacted, ** That if 
in any action brought by the original, the defendant 
*© be outlawed, and ſhall after reverſe the outlawry ; 
te that then the plaintiff, his heirs, executors, or admi- 
„ niſtrators, as the caſe ſhall require, may commence 
« a new action or ſuit from time to time, within a year 


* after ſuch. judgment of outlawry reverſed, and not 
after.” 


A new original thereof is to be ſued out. 


And by the 31 Eliz. c. 3. ſ. 3. it is enaQted, ** That 
6 before the allowance ot any writ of error, or re- 
„ yerling of any outlawry be had by plea or otherwiſe, 
through or by want of any proclamation to be had 
„or made according to the form of the ſaid ſtatute, the 
«« defendant in the original ſhall put in bail, not only 
&© to appear and anſwer to the plaintiff in the former 
„ ſuit, in a new action to be commenced by the ſaid plaintiff 
for the cauſe mentioned in the firſt attion*, but alſo to 
&* ſatisfy the condemnation, if the plaintiff ſhall begin his 
« ſuit before the end of two terms next after the allowing 


tlie writ of error, or otherwiſe avoiding of the ſaid out- 
„ awry.” | 


Though this latter ſtatute relates only to the reverſing 
the outlawry through want of proclamation, and dit- 
charges the bail in ſuch caſe given, if rhe plaintiff does 
not proceed within two terms after the reverſal; yet the 
recognizance of bail, upon the reverſal ot outlawry for 
other caules than for want of proclamations, has moſtly 
been taken ſince the making thereof according to this 
ſtature. Therefore, if the plaintiff does not declare 
aſter the reverſal of the outlawry within two terms, the 


* On this ſtatute it is, that c will lie for the party againſt the 
ſheriff, for an eſcape upon an outlawry on me/re proche tor chogh the 
party is in cuſtody merely at the ſuit of the king, and the plaintiff has 
no intereſt in his body, yet he cannot have his outlawry reverſed with- 


out ſecurity firſt given to appear to a new original, Fitzg- 265+ Cro. 
LI. 652 8. P. 


bail 
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bail are diſcharged. But though they are diſcharged 
from their recognizance, the plaintiff is not barred of 
his action, provided he commences the fame within a 
year after the reverſal of the outlawry, according to the 
21 Jac, 1. c. 16. ſupra. | | 


Bail upon the reverfal of outlawry, cannot render Bail cannot 
their principal in diſcharge of themſelves ; for they are render. 
abſolutely bound to pay the condemnation-money. 


Defendant was outlawed on a ſpecial original, and Of the notice to 
upon reverſing the outlawry, put in bail, with condition — 2 
as uſual, to appear to a new original, to be filed within — 
two terms. Plaintiff proceeded to judgment, and de- 
tendant brought a writ of error; a motion was made 
on behalf of the bail, to diſcharge their recognizance, 
no original having been filed within the two terms; 
and a rule made to ſhew cauſe, which was diſcharged. 

The bail may plead as they ſhall be adviied. Carleton 
v. Wilkinſon, Barnes, 868. 


Upon ſuperſeding the exigent, if plaintiff delivers a How if no ori- 
declaration, there thould be a notice to plead; and a n 
rule given to plead; before judgment for want of a plea 
can be ſigned. And defendant has, in ſuch caſe, the 
ſame time to plead as in other caſes. Barnes, 271, 272. 


E. Of Reſtoration after Outlawry reverſed or E. 
determined, | | 


Every outlawry determines upon the death of the Outlawry de- 
party ' outlawed ; and if the party was outlawed on a 3 
civil ſuit, the repreſentatives of the outlaw ſhall have a fendant. 
reſtoration of the lands ſeized, or effects, if they re- 
main in the ſheriff's hands not diſpoſed of; whereas 
in criminal caſes outlawry works an entire forfeiture of 


the outlaw's eſtate, both real and perſonal. 


In order to reverſe an outlawry on death, there muſt Of the affidavit 
be a certificate from the miniſter of the pariſh, where in ſuch cate. 
the party died or was buried ; and likewiſe an affidavit 
of his death, by ſome perſon that was acquainted with 
him, and was preſent at the. death or burial, in which 
affidavit the party thould be deſcribed as in the out- 
lawry. 

But 
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How ſuch death But though outlawry determines upon the death of 


to be pleaded. the outlaw, yet before the king's hands can be removed 


from the lands or goods ſeized, ſuch death muſt be 
picaded, and judgment entered up thereon in the Ex- 
chequer, upon che plea being confeſſed by the attorney 
How to proceed general. And in like manner, if the outlawry is re- 


in other caſcs of yerjed (which muſt be done in the original court where 
reverſal of out- 


lawry. the action was brought) for any other reaſon, a certifi- 
cate of ſuch reverſal from He clerk of the outlawries mull 
be pleaded and confeſſed, and judgment entered up 
thereon in the Exchequer before the king's hands can 
be removed. 

— _ Thele proceedings are in the nature of a ſuggeſtion 


upon the roll in the court of Exchequer. —The judgment 
by the barons in fuch caſe is, That his majeſty's 
Hands be removed from the poſſeſſion of the premiſes 
* in the inquiſition mentioned; and that the - ſaid 
« A. B. (the repreſentative or outlaw, as the caſe is) 
ebe reſtored to his poſſeſſion thereof, together with 
the rents, iſſues, and profits thereof, which have not 
nas yet been anſwered to his ſaid majeſty: and that the 
„ ſaid leaſe, in form aforeſaid made, be void and of no 
„% effet*; and that, as well the ſaid R. S. late ſheriff 
of the county of gas all others who have been, 
„% now are, or hereafter {hall be ſheriffs of the ſaid 
* county, ſhall be diſcharged in their accounts towards 
„his {aid majeſty, his heirs and ſucceſſors, as well of 
«* the rents and profits of the ſaid premiſes, as of the 
„ ſaid annual rent of which have not been an- 
ſwered his ſaid majeſty; and laſtly, that the ſaid A. B. 
sas to the ſaid premiſes, may be Jifiniſſed the court, by 
66 reaſon of the ſaid confeſſion, and other the premiles.”? 


Subſequent FD The plea may be put in by any perſon : for though 


oeedings. the judgment is, that he ſhall be reſtored to the poſſeſ- 


ſion of the premiſes, yet it gives no title to the lands. 


In order to diſcharge the ſheriff, the judgment roll 
muſt be carried to the pipe- Mice, that a quictus may be 


made thereupon. 


Of the writ of Tf ajter ſuch judgment any diffculty attends the 

&imovcas manu» netting poſſeſſion, a writ of amoveas manus mult be ſued 
ln caſe a leaſe has bien granted by the Exchequer. 

7 | e out 
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out of the Exchequer, directed to the ſheriff, who will 
thereupon deliver poſſeſſion. 


A merchant having 500 J. ſtock in the India com- 
pany, was outlawed before judgment at the ſuit of 
W. R. | he king, after inquiſition and ſeizure, upon 
petition, granted the 500 J. ſtock to the ſaid W. R. and 
that he might ſue for it in his name. W. R. thereupon 
got the ſtock transferred to him, and then the merchant 
reverſed the outlawry, and obtained reſtitution de omni- 
bus quibus nobis non eft reſponſum. And on queſtion, 
whether he ſhould have the ſtock back ? the court held 
that W. R. thould not reſtore it, becauſe the grant was 
executed and veſted in W. R.; and as to that matter 
the king was anſwered. Vide 2 Lev. 49. 


h. Of Outlawry after Judgment. 


423 


Þ. 


If the original proceedings were by ſpecial original, Proceedings in 
plaintiff may proceed to outlaw defendant after judg- ſuch cale- 


ment obtained, if he cannot be taken on the ca. /.; 
which muſt firſt be ſued out in the uſual way, into the 
fame county where the action was laid, and non ef? in- 
ventus returned thereto by the ſheriff, upon which the 
filazer will make out the exigent ; and upon that being 
delivered to the under-ſheriff and returned as other 
—_— the filazer will then make out a general or ſpe- 
» cial capias utlagatum into as many ſeveral counties as 
you will, either in England or Wales. The exigent may 

had immediately upon the return of the ca. /a. 
without any alias or pluries, and alfo without a writ of 
proclamation. Cro. Jac. 677. 


The advantages of this proceeding to outlawry after Advantage of 


judgment are: that if the defendant moves from county ſuch proceed- 
ing to outlawry, 


to county, to avoid being taken, vou may take out, at 
once, as many writs of capias utlagatum againſt him as 

ou pleaſe ; and this at a moderate expence ; whereas, 
in common caſes, you cannot regularly have execution 
againſt him in above one county at a time. 


It alſo ſaves the charge of reviving a judgment by ſcire 
Facias after the year and day have expired, 
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If the defendant be taken on the capias utlagatum, he 
cannot be diſcharged without reverſing the ſame for 
error, or making plaintiff ſatistaction. 8 1 

Defendant was outlawed aſter judgment, and taken 
by a capias utlagatum : on motion to ſet aſide the capias 
utlagatum, becauſe the judgment of outlawry appeared 
to be entered after plaintiff's death, and that the capias 
utlagatum had iſſued without a revival of the judgment 
by ſcire facias, by plaintiff's executors, rule was made 
abſolute. The King v. Manby, Bar. 325. 


SECT I on V. 
Of Prohibition. 


The writ of prohibition is a remedy provided by the 
common law againſt the encroachment of juriſdiction, 
or the calling of a perſon to anſwer in a court that has 
no legal cognizance of the cauſe. 3 Blac. Com. 111. 
It is a writ directed to the judge and parties of a ſuit 
in an inferior court, commanding them to ceaſe from 


the proſecution thereof, upon a ſuggeſtion, that either 


the cauſe originally, or ſome collateral matter ariſing 
therein, does not belong to that juriſdiction, but to the 
cognizance ot {ome other court. Not only the interior 
courts of common law as the courts of the counties pa- 


latine, or principality of Wales, if they hold plea of 


land, or other matters not lying within their reſpective 
franchiſes; and the county courts, or courts baron, if 
they hold plea of any matter of the value of 4os. ; 
but alto all other inferior courts ; as, the eccleſiaſtical 
courts, the univerſity courts, the courts of chiyalry, the 
court of admiralty, the court of prize, and courts mar- 
tial, whether naval or military, are liable to the con- 
trouling authority which the courts of Weſtminſter-— 
hall have, from time to time, exerciſed for the purpoſe 
of preventing their excceding the juriſdiction given to 
them; the general ground of prohibition being an ex- 
ceſs of juriſdiction when the court ailumes a power to 
act in matters not within its cognizance. Grant v. Sr 
Charles Gould, 2 H. Blac. 100. As if the court ec- 
f WP cleſiaſtical 
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clefiaſtical ſhould attempt to try the validity of a cuſtom 
pleaded ; or a ſuit for breaking open a cheſt in a church, 
and taking away title deeds to the advowſon, 3 D. and 
E. 351. ; or the admiralty court ſhould preſuine to try 
a contract made, or to be executed, within this king- 
dom. | WY 


Alſo, if in handling of matters clearly within their 
cognizance, they tranſgreſs the bounds prefcribed to 
them by the laws of England ; as where they require 
two witneſſes to prove the payment of a legacy, a re- 
leaſe of tithes, or the like; in ſuch cafes a prohibition 
will be awarded; for, as the fact of ſigning a releaſe, 
or of ac ual payment, is not properly a ſpiritual queſ- 
tion, but only allowed to be decided in thoſe courts, 
becauſe incident or acceſſary to ſome original queſtion 
clearly within their juriſdiction ; it ought, therefore, 
where the two laws differ, to be decided, not according 
to the ſpiritual, but the temporal law, elle the ſame queſ- 
tion might be determined different ways, according to 
the court in which the ſuit is depending; an impro- 
priety which no wiſe government can or ought to en- 
dure, and which is therefore a good ground of prohi- 
bition. And, if either the judge, or the party, ſhall 
proceed after ſuch prohibition, an attachment may be 
had againſt them, to punith them tor the contempt, at 
the diſcretion of the court that awarded it; and an 
action will lie againſt them, to repair the party injured, 
in damages. 3 Blac. Comm. 112. 


Another ground or ſpecies of prohibition is, where 
an act has paſſed with reſpect to any authority reſident 
in other courts, as in the ecc/e/raſiical court, in which 
there is an inherent juriſdiction. In ſuch a cafe, the 
courts of Weſtminſter-hall have conceived, that where 
the authority is limited by an act of parliament, the 
court which acted differently from the preſcription of 
the act was, in that inſtance, exceeding its juriſdiction, 
and, therefore, liable to a prohibition. Grant v. Sir 
Charles Gould, 2 H. Blac. 100. For the late deciſions 
reſpecting the prohibitions to the ecclc/zaftical courts, ſee 
Darby v. Cogeus, 1 D. & E. 552. Bijliop of Chicheſter 
v. Hayward, 1 D. & E. 650. Car/lall v. Mapledoram, 
2 D. & E. 473. Gardner v. Parker, 3 D. & E. 551. 
To the admiralty court, Menctone v. Gibbons, 3 D. & 
1455 267. 
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E. 267. Smart v. Wolfe, 3 D. & E. 323. Veltliaſen 
v. Ormſley, 3 D. & E. 315. To the prize court, Lord 
Camden v. Home, 3 D. & E. 382. 1 H. Blac. 476. 
Bayner v. Atkins, 1 H. Blac. 164. To the court mar- 
tial, Grant v. Sir Charles Gould, 2 H. Blac. 100. 


The proceedings in prohibition are briefly as follow: 
— The party aggrieved applies to the ſuperior court, ſet- 
ting forth, in a ſuggeſtion upon record, the nature and 
cauſe of his complaint, in being drawn ad aliud examen 
by a juriſdiction, or manner of proceſs difallowed by 
the laws of the kingdom ; upon which, if the matter 
alleged appears to the court to be ſufficient, the writ of 
prohibitiun immediately iſſues, commanding the judge 
not to hold and the party not to proſecute the plea; 
but ſometimes the point may be too nice and doubtful 
to be decided merely upon a motion, and then, for the 
more ſolemn determination of the queſtion, the party 
applying for the prohibition is directed by the court to 
declare in prohibition ; that is to proſecute an action, by 
filing a declaration againſt the other, vpon a ſuppoſition 


or fiction (which is not traverſable) that he has proceeded 


in the ſuit below, notwithſtanding the writ of. prohi- 
bition. And if upon demurter and argument, the court 
ſhall finally be of opinion, that the matter ſuggeſted 
is a good and ſufficient ground of prohibition in point 
of law, then judgment with nominal damages*ſhall be 
given for the party complaining, and the defendant, and 
alſo the interior court, ſhall be prohibited from proceed- 
ing any ſurther. On the other hand, if the ſuperior 
court ſhall think it no competent ground for reſtraining 
the inferior juriſdiction, then judgment ſhall be given 
againſt him when he applies for the prohibition in the 
court above, and a writ of conſultation ſhall be awarded, 
fo called, becauſe, upon deliberation and conſultation 
had, the judges find the prohibition to be ill founded, 
and therefore by this writ they return the cauſe to its 
original juriſdiction, to be there determined in the in- 
ſerior court. And, even in the ordinary cafes, the writ 
of prohibition is not abſolutely fina/ and conclutive. 
For, though the ground be a proper one in point of 
law, for granting the prohibition ; yet, if the fact that 


gave riſe to it be afterwards falſified, the cauſe thall be 


remanded to the prior juriſdiction. If, for inſtance, a 
euſtom be pleaded in the ſpiritual court, a prohibition 
> ought 
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ought to go, becauſe that court has no authority to try 


it : but it the fa& of ſuch a cuſtom be brought to a 
competent trial, and be there found falſe, a writ of 
conſultation will be granted. For this purpoſe the 
party prohibited may appear to the prohibition, and take 
a declaration, (which muſt always purſue the ſuggeſti- 
on, ) and {o plead to iſſue upon it, denying the contempt 
and traverſing the cuſtom upon which the prohibition 
Was ae E1 

fendant, he ſhall then have a writ of conſultation. I he 
writ of conſultation may alſo be, and is frequently grant- 
ed by the court without any action brought; when after 
a prohibition iſſued, upon more mature conſideration 
the court are of opinion that the matter ſuggelted is not 
2 good and ſufficient ground to ſtop the proceedings be- 
low. Thus careful has the law been, in compelling the 
inferior courts to do ample and ſpeedy juſtice ; in pre- 
venting them from tranſgreſſing their due bounds ; and 
in allowing them the undiſturbed cognizance of ſuch 
cauſes as by right, founded on the uſage of the kingdom 
or act of parliament, do properly belong to their juril- 


diftion. 3 Blac. Com. 113. 


We now proceed to confider :— 


A. From what Courts, and in what Stage of 
a Suit the Writ of Prohibition may iſſue. 


B. Of the Suggeſtion. 

T. Of proving the Suggeſtion, and entering 
ſuch Proof according to Stat. 2 & 3 Ed. 6. 

D. Of verifying the Suggeition by Affidavit. 
Of granting the Prohibition. 
Of declaring in Prohibition. 
. Of the Writ of Conſultation, 


Of grantiog Prohibition after Conſultati- 
on awarded. 


J- Of Diſobedience to Writ of Prohibition. 


Se 


A. From 


and, if that iſſue be found for the de- 
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A. 


Juriſdiction in 


caſes of prohib1- -- 


tion of K. B. 


of Chancery. 


Wnence writ 
may iſſue in 
Vacations 


Of Common 
Pleas : 


Of grand ſeſ- 
Bons in Wales 
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fg. From what Courts Prohibition may iſſue, 
| and at what Stage of the Suit. 


The ſuperior courts at Weſtminſter, having a ſuper- 
intendency over all inferior courts, may, in all cafes of 
innovation, &c, award a prohibition : in this the power 
of the King's Bench has never been doubted. F. N. B. 
53. 4 Inſt. 71. | 


Alfo the court of Chancery may award a prohibition, 
which may iſſue as well in vacation as in term time; 
but ſuch writ is returnable into B. R. or C. B. Bro. 
Proh. pl. 6. 4 Inſt. 81. Will. Rep. 43. 


As the common law courts are not always open, if 
one is ſued in an inferior court for a matter out of the 
juriſdiction, the defendant, if it happen in vacation time, 
when only the Chancery is open, may move that court 
for a prohibition : but then it muſt appear by oath made, 
that the fact did ariſe out of the juriſdiction, and that 
the defendant tendered a foreign plea, which was re- 
fuſed ; and if a prohibition has been granted out of 
Chancery improvide, or without theſe circumſtances at- 
tending it, the court will grant a ſuperſedeas thereto, 


Will. Rep. 426. pl. 135. 


As the juriſdiction of the court of Common Pleas is 
founded on original writs out of Chancery, it was for- 
merly doubted whether it could, without count or plea 
depending therein, award a prohibition : but it has been 
determined by the unanimous ſenſe of all the judges, 
that this court may, upon a ſuggeſtion, grant prohibi- 
tions, to keep as well temporal as cccleſiaſtical courts 
within their bounds and juriſdictions; and that without 
any original writ or plea depending : the common law 
being in theſe caſes a prohibition of itſelf, and ſtanding 
inſtead of an criginal. Bro. Proh. pl. 6. Noy, 153. 
12 Co. 58. 108. 4 Inſt. 99. 2 Brownl. 17. Vaughan, 
157. | | 


The grand ſeſſions in Wales may alſo ſend a prohi- 
bition, and write to the ſpiritual courts there, as well 
as the ccurts here may. Sid. 92. Sed vide Cro. Car. 341. 
Jones, 330. Vaugh. 411. 


Sec. V.] PROHIBITION, 429 


In B. R. and C. B. this difference hath been made; Difference in 
that in B. R. a prohibition may be awarded upon a bare ths __ be- 
ſarmiſe without any ſuggeſtion on record; but that for ug. B. 

a prohibition out of C. B. there muſt be a ſuggeſtion on o the ſuggeſ- 
record; and therefore the latter is conſidered as the tion in C. B. 
{uit of the party, and in which he may be nonſuited, 

and is not diſcontinued by the demife of the king ; 

but the former is only in nature of a commiſſion prohi- 

bitory, which is diſcontinued by the demiſe of the king. 

Noy, 77. Palm. 442. Latch. 114. But if an at- 

tachment iſſues upon ſuch prohihition, or the party puts 

in bail, then it becomes a private ſuit, not diſcontinued 

by the demiſe of the king ; and after ſuch proceeding 


the party may be nonſuit, but not before. Palm. 423. 
Latch. 114. 


But per Holt, ch. juſt. B. R. a prohibition cannot be and in B. R- 
moved for, if it be inſiſted, till the ſuggeſtion be en- 
tered on record. Salk. 136. 


So, for want of a ſuggeſtion on record, the court of 
B. R. diſcharged the rule to ſhew cauſe why a prohibi- 
tion ſhould not be awarded. Hawkins, aſſignee of /oold- 
ridge, a bankrupt, againſt Blaquire and others, aſſignees 


of Sampſon, Hil. 20 Geo. 3. 


It has been ſaid, that the granting a prohibition is Granting pro- 
ex debito juſlitie ; but the better opinion ſeems to be, that hibition is diſ- 
the awarding a prohibition is a matter diſcretionary, 1, e. F,. 
that from the circumſtances of the caſe, the ſuperior 
courts are at liberty to exerciſe a legal diſcretion herein, ; 
but not an arbitrary one in refuſing prohibitions, where 1 
in ſuch like caſes they have been granted, or where by 
the laws and ſtatutes of the realm they ought to be 


granted. Salk, 33. pl. 6. Ld. Raym. 220. 578. 586. 


It hath been determined in the houſe of lords, that of the writ of 
no writ of error will lie upon the refuſal of a prohibi- error thereon, 
tion; but when a conſultation is awarded, it is with an 
ides conſideratum eft, and then a writ of error will lie, be- 


cauſe there is a judgment. Ld, Raym. 545. Salk. 136. 


No prohibition can be had, unleſs the party is in here mutt be 


erefore ſuit depending, 
A Pro- to warrant Pro- 
p hibition; 


danger by ſome ſuit actually depending; and th 
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a prohibition cannot be granted before a libel, or appear- 
ance to a ſuit below, Salk. 35. pl. 8. March. 24, 25.; 
for a prohibition quia timet does not lie. Allen, 56. 


and _ muſt So, where the ſubject of a ſuit in an inferior court is 
. within the juriſdiction of that court, though in the pro- 
ceedings a matter be ſtated which is out of the juriſdic- 
tion, yet unleſs the court is going on to try ſuch matter, 
a prohibition will not lie. Dutens clerk v. Dobſon, 1 H. 


Blac. 100. 


er againſt the Or where matters triable at common law ariſe inci- 
rules of law. dentally in a cauſe, and the eccleſiaſtical court has juriſ- 
diction in the principal point, the court will not grant a 
prohibition to ſtay trial unleſs they proceed to try con- 
trary to the courſe of the common law. Full v. Hutchins, 


Cow. 424. 


When prohibi= It is clearly agreed, that in all caſes where it appears 
— at upon the face of the libel, that the admiralty or ſpiri- 
and when after tual court, &c have not a juriſdiction, a. prohibition 
tentence. may be awarded, and is grantable as we. after as before 
ſentence ; for the ſuperior courts are to take care that the 

inferior courts keep within their due bounds. 2 Inſt. 60a. 

2 Roll. Ahr 318. Noy, 137 Sid. 65. Cro. I liz. 571. 

Moor, 462. 907. Carth. 463 Skin. 299. pl 2. But 

after ſentence a prohibition ſhall not go, unleſs the want 

of juriſdiction in the court below appear upon the face 

of the proceedings. Burr. Rep. 2c 36. 2040. Leman v. 

Gouty, 3 D. & F. Blaquire v. Hawkins, Doug. 378. 


. Where a modus is pleaded in an eccleſiaſtical court, 
modus; a prohibition may be granted any time before final ſen- 


tence. Barby v. Cozens, 1 D. & E. 552, 


or if the court If the ſpiritual court hath cognizance of part of the 
bath cognizance charge only and not the reſt, the court after ſentence 


only iu part· below will not grant a prohibition, Carſiake v. Maple- 
doram, 2 D. & E. 473. 
Not granted And although a prohibition lies after ſentence, where 


after 322 it appears on the face of the proceedings that the eccle- 
„eee ſiaſt ical court hath no cognizance of the cauſe; yet it is 
otherwiſe, if there be only a defect of trial. As where 


the 
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the plaintiff has grounded his libel on a cuſtom, he ſhall 
not, after it is found againſt him, obtain a prohibition, 
Full v. Hutchins, Cow. 422. 


So that in ſuch caſe the party muſt apply before ſen- 
tence ; for if he ſubmits to trial he is afterwards too 
late, bid. 


A prohibition will be granted to a court of appeal, When granted. 
where it appears that they have no juriſdiction over the te 2 court of 
ſubje& matter, even after they have remitted the ſuit to Tea. 
the court below, and awarded coſts againſt the appellant, 
and though the party applying for a prohibition appeal- 
ed to the court. Darby v. Coxens, 1 D. & E. 552. 


B. Of the Suggeſtion for a Prohibition. VB. 


Where the court has a natural juriſdiction of the When party 
thing, but is reſtrained by ſome ſtatute, as by 23 Hen. 8. muſt apply. 
for not citing out of the dioceſe, there the party muſt 
come before ſentence ; for after pleading and admitting 
the juriſdiction of the court below, it would be hard 
and inconvenient to grant a prohibition. Vide the au- 
thorities antea, and Cro. Car. 97. 2 Show. 145. pl. 153. 


155, &c. 2 Salk. 543. pl. 1. Ld. Raym. 27. Salk. 30. 
Carth. 33. p . 


When a prohibition is moved for, the methol is for guggeſtion | 
the party to file a /ugge/:on in court, ſtating the pro- what. 
ceedings that have been had in the court below, and 
then ſuggeſting the reaſon why he prays the prohibi- 
tion; and upon this the court grants a rule to ſhew 
cauſe why a prohibition ſhould not iſſue; and if upon p,,...q;us. 
ſhewing cauſe it appears to the court that the ſurmiſe is thereon, 
not true, or not clearly ſuthcient to ground the prohi- 
bition upon, they will deny it ; otherwiſe they will 
make the rule abſolute for a prohibition ; or if the mat- 


ter be doubtful, they will order the party to declare. 
Hab. 67. . 


The court will not grant a prohibition the laſt day of 
term, but on motion a rule may be obtained to ſtay pro- 
ceedings till the enſuing term. Latch. 7. 2 Rol. Rep. 
456. The 
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The form of a ſuggeſtion for a prohibition to the 


bailiff of a borough, to prohibit him from holding plea 
in a matter ariſing extra ſuriſdictionem. 


The ſuggeſtion for a prohibition is to the following 


effect: 


Form of ſug - 

geſtion for pro- 
hibition to bai- 
Tiff of a borough 
to prohibit him 
from holding 
plea in a matter (c 
not within his 


juriſdiction. 5 


mY 
* 


« Great Britain. Be it remembered, that on 

next after fifteen days of Saint Martin, in this ſame 
term, before the lord the king at Weſtminſter, comes 
A. B. in his proper perſon, and giveth the court of 
our lord the king here to underſtand, that whereas 
by a certain act of parliament, made at a parliament 
holden at Weſtminſter the twenty-fifth day of April 
in the third year of the reign of the late king Edward 


the Firſt, it was amongſt other things) ordained and 


eſtabliſhed by the authority of the ſame parliament, 
Oft great men and their bailiffs, and other (the king's 
officers only excepted, unto whom eſpecial authority 


is given) which at the complaint of ſome, or by their 


own authority, attack others paſſing through their 
juriſdiction with their goods, compelling them to 
anſwer afore them upon contracts, covenants and 
treſpaſſes, done out of their power and their juriſdic- 
tions, where indeed they hold nothing of them, nor 
within the franchiſe, where their power 1s, in preju- 
dice of the king and his crown, and to the damage 
of the people; it is provided, That none from thence- 
forth ſo do; and if any do, he ſhall pay to him, that 
by this occaſion ſhall be attached, his damage double, 
and ſhall be grievoufly amerced to the king,“ as by 
the ſtatute (amongſt other things) it more fully ap- 
pears : nevertheleſs, one C. D. not ignorant of the 
premiſes, but contriving and intending the ſaid A. 
againſt the form of the ſtatute, unjuſtly to vex, op- 
prets, and weary, and to draw him into plea in the 
court of our lord the king, of record, of the borough 
of Bridgenorth, in the county of Salop, held in the 
ſaid borough, before the bailiff of the ſaid bo- 
rough, in a certain action which had ariſen and ac- 
crued out of the juriſdiction of that court; and alſo 
the common law of the realm (to every ſubject of 
right due) to derogate from and abridge, and the due 
courie of law to ſubvert, and the iſſues and profits 
winch to the ſaid lord the preſent king thereof might 
happen, and which to his royal crown eſpecially be- 
« longeth 
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longeth to diminiſh, in the ſaid court of our faid lord 
the preſent king, of record there, held on 

in the thirty-fifth year of the reign of the lord the 
preſent king, before the bailiffs of the ſaid borough, 


according to the cuſtom of the ſaid borough, trom 


time whereof the memory of man is : vt to the 
contrary, uſed and approved, levied his certain plaint 
againſt the ſaid A in a certain plea of treipais upon 
the caſe, to the dama e of the ſaid C. D. of fifty 
pounds, and the ſaid C. D. by pretence of the plaint 
aforeſaid, in form aforeſaid levied and afhrmed, then 
and there cauſed and procured him the faid A. 
paſſing within the juriſdiction of that court, to be at- 
tached and arreſted, and compelled the faid A. to 
appear in the ſaid court, and the faid A. of and upon 
the premiſes unjuſtly conſtrained to anfwer. And 
thereupon in = en court held cn the day 

in the thirty-fifth year of the rei - 
ſaid, before the ſaid bailiffs of "the ſaid mat — 
ſaid C. D. upon his aſoreſaid plaint did declare 
againſt the ſaid A. in manner and form following; 
that is to ſay, C. D. complains againſt A. B. (here 
inſert the declaration) &c which laid plaint now re- 
mains in the ſaid court depending and undetermined, 
and there in the ſaid court is proſecuted by the ſaid 
C.—Hhereas, in truth and in fact, the aforeſaid 
cauſe of action in the ſaid plaint and declaration 
mentioned, aroſe and accrued to the ſaid C. D. out 
of the ſaid borough of Bridgenorth, and out of the 
juriſdiction of that court; that is to ſay, at the 
pariſh of in the ſaid county of Salop, and 
not within the ſaid borough of Bridgenorth, or with- 
in the juriſdiction of that court. And whereas the 
ſaid A. holds nothing of them the ſaid bailiffs, or 
within the franchiſe or juriſdiction of that court. 
And whereas in fact the bailiffs of the ſaid borough, 
or any of them, never had, or hath power to hold the 
plea aforeſaid, nor to hear and determine the ſaid plea 
as aforeſaid, ariſing and accruing out of the juriidic- 
tion of the ſaid court, by the laws of this realm, nor by 
virtue of any letters-patent of the ſaid lord the preſent 
king, nor any of his progenitors or predeceſſors, kings 
or queens of this realm, not by any title of preſcrip- 
tion, from time whereof the memory of man is not to 
the contrary uſed and approved, or any otherwiſe 
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% howſoever ; ** And although the ſaid A. all and ſingular 
« the matters and things by him above ſuggeſied, hath 
& pleaded in his diſcharge in the aforeſaid court * before 
« the aforeſaid bailiffs of the ſaid borough, and there 


offered to verify and prove the 45 undeniable 


* 


teſtimony and proof; nevertheless, the bailiffs of the 
borough aforeſaid, the aforeſaid plea and allegation of 
the ſaid A. there to receive or admit altogether refuſed, 
& and threatened to give judgment in the ſaid court, in 
„the ſaid action, $a? the ſaid A. in contempt of 
our lord the preſent king, and to the great damage 

of the ſaid A. and contrary to the law of this realm, 
and alſo againſt the form of the ſtatute aforeſaid ; 
and this the ſaid A. is ready to verify: whereupon the 
ſaid A. humbly imploring the aid and munificence 
of the court of our lord the preſent King, prays 
ſpeedy remedy, and a writ of our lord the preſent 
king of prohibition to be directed to the ſaid bailiffs 
of the ſaid borough, and other competent judges in 
that behalf; and alſo to the ſaid C. his counſellors, 
attornies, and ſolicitors, in this behalf whomſoever, 
to prohibit them and every of them, that they, or any 
of them, in the ſaid plea of treſpaſs, in any manner 
touching the ſame in the faid court, before the ſaid 
bailiffs of the ſaid borough, or any of them, to pro- 
ceed ſhould not preſume, or any further in that be- 
hait ſhould attempt, which to the further derogation 
of the crown of his preſent majeſty, or to the con- 
tempt” of the law, or the loſs or prejudice of the 
ſaid A. might in any wiſe turn, on pain of incurring 
the puniſhment due to violators of the law of this 
realm ; but from all further proſecution againſt the 
ſaid A. in the ſaid court, betore the bailiffs of the 
ſaid borough, or any of them, ſhould utterly deſiſt, 
and each and every of them ſhould deſiſt; and it is 
granted to him,“ &c. 
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The form of a ſuggeſtion for a prohibition to an 
ecclefraſtical court on a libel there by a vicar againſt a 


„Note, Where there is no defectus jur iſdictionis, but only triationis, 
the defendant muſt plead it below, and have his plea diſallow ed, before 
he can be entitled to a prohibition. But where there is a de/edtus juriſ- 
dictienit, the party has no dccaſion to plead it below beſore motion for 
prohibition 


+ Therefore in the above precedent given of a ſuggeſtion, 
there was no occaſion for that part of it, 


pariſhioner 
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pariſhioner for ſubtraction of tithes, ſetting forth that 
there is a modus in the ſaid pariſh, &c. 


„% England. Be it remembered, that on Form of ſug- 
next alter . days from the day of Eaſter, in | Ares for Pro- 
« this ſame term, before our lord the Ling, at Weſt econ fic 
«© minſter, comes A. B. by his attorney, and court, in a mat- 
« gives the court here to underſtand and be informed, - of tick, 
« that whereas all and all manner of pleas, of and con- my mt __ * 
«© cerning any preſcriptions and cultoms whatſoever 
« within this realm, and the cognizance of ſuch pleas, 
e belong and appertain to the ſaid lord the king, and his 
royal crown, and to the common law, and in the | 
“ courts of our ſaid lord the king, of record, ought and | 
% have always been accuſtomed to be tried and diſ- 
© cuſſed, . not in any eccleſiaſtical court. And 
% whereas on the iſt day of January 1795, the ſaid 
« A, B. was, and from thence hither'o hath been, and 
& ſtill is, ſeiſed in his demeſne as of fee, of and in 
% divers, to wit, thirty, acres of meadow, fituate, lying 
« and being within the pariſh of in the county | 
« of and within the hounds, limits, and tithe- | 
& able places thereof; and during the. time aforeſaid, 
« was poſſeſſed of divers cows and calves, within the 
« ſaid pariſh, and the bounds, limits, and titheable 
4% places thereof. And whereas within the ſaid pariſh | 
„there are, and from time whereof the memory of 4 
© man is not to the contrary, have been, certain cuſ- 
«© toms and modes of tithing, that is to ſay, one certain 
„ cuſtom, &c. | inſerting the cuſl;ms and moduſes, &c.) ; 
«© nevertheleſs, one C. D. clerk, vicar ol the pariſh of 
aforeſaid, not 1gnorant of the premiſes but 
contriving unduly to aggrieve and oppreſs the ſaid 
A. B. againſt the due courſe of the law of this realm, 
* and to draw the cognizance of a plea which belongs 
to our lord the king's temporal courts, and ought | 
there to be tried, diſcuſſed, and determined, to an- 


@ *© 
** 


1 © other trial, on the day of 1795, drew | 
n * the ſaid A. B. into a plea, and cauſed him to appear | 
| in the court Chriſtian, before the right worthipful | 
a . C. maſter of arts, vicar general, and principal of 
iſ the epilcopal or contiſtorial court of law- 

or „ fully conſtituted, his ſurrogate, or ſome other com- 


„ petent judge in that behalt, by craftily and ſubtilly 
libelling agaialt the ſaid A. in the {a:d court Chriſtian 
er Ft 2 « Firſt, 
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« —Firſt, that in the year, &c. ¶ Hate the libel] ; and 
„although the ſaid A. hath alleged and pleaded all and 
« ſingular the matters above ſuggeſted and alleged in 
the ſaid court Chriſtian, in his diſcharge of and from 
the tithes, &c. and offered to prove the ſame 
«© indiſputable evidence; yet the aforeſaid ſpiritual 
«« judges have altogether refuſed, and ſtill do refufe, to 
% admit or receive the ſame plea, allegation, or proof, 
« and endeavour with all their might to compel the 
« ſaid A. to pay the faid monies in the aforeſaid libel 
% ſpecified, and daily threaten to condemn the faid A. 
of and upon the premiſes, in contempt of our faid lord 
the king and his Jaws, to the great'damage and injury 
of the ſaid A. and againſt the courſe of the law of 
„this realm, and the cuſtoms and preſcriptions afore- 
« ſaid; all which faid premiſes the ſaid A. is ready to 
verify and prove, as the court of our lord the king 
«© here ſhall direct; wherefore the ſaid A. imploring the 
aid and aſſiſtance of this court here, prays relief, and 
« his majeſty's writ of prohibition to be directed to the 
«« ſaidofhcial principal of the epiſcopal conſiſtorial court 
N aforeſaid, his ſurrogate, or other com- 
*« petent judge in this behalf, to prohibit them and every 
of them, that neither they nor any of them do any 
further hold pleas in the {aid fpiritual court, before 
them or any of them, touching the premiſes afore- 
* ſaid, or any part thereof,“ &c. 


«c 


For other forms, reſpecting other matters, ſee the 
books of entries. 


In what caſes From various books and reports, the force, effect, and 
—_—— validity of agreements for titſies, whether ſuch agree- 
don in matters ments are by indenture or parol, appears to be a very 
of tithes. unſettled point. And it is ſaid to be the conſtant prac- 
tice of the courts at Weſtminſter, not to grant prohibi- 
tions upon the ſuggeſtions of ſuch agreements, but to 
leave it to the ſpiritual court to determine: and if the 
party thinks himſelf there aggrieved, he may appeal. 
And this ſeems to hold ſtill, as to ſuch pare! leaſes under 
the term of three years; for if they be above three 
years, then by the .at. of frauds and perjuries, they are 
made to have the force only of leaſes at will; and if 
under three years, yet by that ſtatute there muſt be 
yearly reſerved two-thirds, at leaſt, of the full im- 


proved 
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proved value of the thing demiſed. Comp. Incumb. 
339, 340. Vide Bac. Abr. 3 vol. 336, &c. | 


* 
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C. Of proving the Suggeſtion, and entering ſuch C. 
Proof according to 2 & 3 Ed. 6. 


If the ſuggeſtion for a prohibition is to ſtop a ſuit 
commenced in the eccleſiaſtical court for ſubſtraction of 
tithes or other eccleſiaſtical dues, the 14 ſect. of the 2 & 3 
Edw. 6. c. 13. requires, That if any party do ſue for $tatute 2 & 3 
any prohibition in any of the king's courts, that then Edw. 6. requir- 
the ſame party, before any prohibition ſhall be granted voy ary 
* to him or them, ſhall bring and deliver to the hands cafes re 
of ſome of the juſtices or judges of the ſame court tion of tithes, 
% where ſuch party demandeth the prohibition, the &&. 
6 very true copy of the libel depending in the eccle- 
6 faſtical court, concerning the matter whereupon the 
party demandeth the prohibition, ſubſcribed or marked 
with the hand of the ſame party; and under the 
copy of the ſaid libel ſhall be written the ſuggeſtion, 
„„ Wherefore the party ſo demandeth the ſaid prohi- 
* bition : and in caſe the ſaid ſuggeſtion, by two honeſt and 
& ſufficient witneſſes at the leaſt, be not proved true in the 
* court where the prohibition (hall be ſo granted, 207i 
fix months next following after the ſaid prohibition 
5 ſhall be ſo granted and awarded, that then the party 
that is letted or hindered of his or their ſuit in the 
eccleſiaſtical court by ſuch prohibition, ſhall, upon 
his or their requeſt and ſuit, without delay, have a 
* conſultation granted in the ſame caſe in the court 
where the ſaid prohibition was granted, and thall 
5 alſo recover double co/ts and damages againſt the party 
that fo purſued the ſaid prohibition,” &c. | 


* 


As this ſtatute refers to the ſtatutes 27 & 32 Hen. 8. Confiruion of 
which extends to tithes and offerings generally, all ſuch ſtatute. 
tithes and church duties as are mentioned in thoſe 
ſtatutes are as much within this att as if enumerated. 
2 Inſt, 662. Comp. Incumb. 600. Dyer, 170. b. 


And therefore it extends to prohibitions to ſuits for To what it ex- 
ſmall tithes as well as great. Yelv. 102. Ld, Raym. tende. 
1172. 


Fi 43 So, 


348 PROHIBITION. (ch. XVIII. 


So, a ſuggeſtion of a modus decimandi ought to be 


proved within /i months, being within this act. Noy, 
148. Yelv. 104. | 


So, where the party ſuggeſted, that he was to pay ſo 


much upon an arbitrament, being the ſame as a modus 
decimandi. Roll. Rep. 55. 


But there needs no proof of the ſuggeſtion where the, 
ſuit is for tithes contrary to common right, or where the 
contract of the party is ſuggeſted. Yeiv. 104. 119. 
2 Leon. 29. Hetl. 145. 2 Keb. 134. Lit. Rep. 297. 


How ſuggeſtion The ſuggeſtion need not be proved ſtrictly; proof by 
mult be proved- hearſay is tufficient. Palm. 397. Or that it is ſo by 

common fame. Noy, 28. Nor with preciſe certainty 
as to all its circumſtances ; but that if it be proved 
in ſubſtance, or in ſuch a manner as to ſhew that 


the eccleſiaſtical court hath not juriſdiction, it is ſuf- 
ficient. 


By what wit- 
neſſcs · 


And the ſuggeſtion may be proved by perſons, al- 
though ſuch perſons at the trial may not be able and 


competent witneſſes. Sharp v. Hobarts, Mich. 27 Car. 2. 
Ck 


If a ſuggeſtion conſiſts of two parts, one witneſs to 
one part, and another to the other part, it is ſufficient. 


Vent. 107. 
Within what If the party is ordered to declare in prohibition, the 
time. proof of the ſuggeſtion need not be within /i months, 


becauſe the proof in ſuch cafe is to be made at the trial 
of the cauſe. Caſ. in C. B. 158. 


The / months in this caſe is accor ing to the calender, 
and not lunar months, for this is a computation which 
concerns the church. Hob. 199. 2 Mod. 58. Lit. 
Rep. 19. And the fix months commence from the te/le 

of the writ of pro/26:tzon, not from the time of the rule 


for awarding it. 2 Ld. Raym. 1172. 2 Salk. 554. 
Pl. 20. 656. pl. 2. 


And if the ſurmiſe be proved before one of the judges 
within the fix months, it is ſufficient, although it is not 


recorded 
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recorded till after the ſix months by the court. Noy, 30. 
But it muſt be entered in the office. 2 Show. 308. 


And proof which is not ſufficient, may be ſupplied Proof may be 
with better within the ſix months. Lit. Rep 155. amended, 


The plaintiff had obtained a rule to ſhew cauſe why How the fix 

a conſultation ſhould not go, for want of the plaintiff's months in ſtat. 
proving his ſuggeſtion within the //x months, and why the e computed 
plaintiff ſhould not pay double coſts. Upon cauſe thewn 

it appeared, that the declaration had been, by rule, or- 

dered to be made agreeable to the proceedings in the 

ſpiritual court, and thereupon a prohibition to iſſue. 

And the court being of opinion, that the time for prov- 

ing the ſuggeſtion ought to be computed from the time 

of the amendment, and not farther back, the ſix months 

were not expired. So the rule was diſcharged. Barnes, 


428, 


A writ of prohibition had been granted on motion, and Of the coſts on 
plaintiffs not having proved their ſuggeſtion according we do gy 
to the ſtatute 2 & © Eee. 6 to be true within Ar months SS. 
lt was moved, that a writ of con/ultation might be 
awarded for defendant, plaintiffs not proving their ſug- 
geſtion to be true within the limited time ; and that 
plaintiffs might, according to the direction of the ſtatute, 
pay defendant double coſts. It was doubted, whether 
plaintiffs, being adminiſtrators, ought to pay coſts. But 
the court ſeemed to think, that defendant was intitled 
of courſe to a writ of conſultation. Sed Cur aduis as to 
both points. Barnes, 30. 


When the party has proved his ſuggeſtion before a gf entering the 
judge, according to the 14th ſect. of the 2 & 3 of Edw. 6. proof of the 

c. 13. an entry of ſuch proof muſt be drawn out in ſuggeſtion. 
order to be entered of record in court, which is to be 

done in the following manner, aſter the ſuggeſtion aud 

the award of che writ of prohibition, | | 


„ And the writ of the prohibition of the lord the 
king is granted to him,“ &. 


« Afterwards, that is to ſay, on the day of Form of eutry. 
in the twentieth year of the reign of our iove- 
©« reign lord George the Third, of Great Britain, 
Ff 4 


„France, 


1 
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« Franee, and Ireland king, deſender of the faith, &c. 
6 at in the county of before [the judge] 
ee mes the ſaid A. B. in his proper perſon, and to ve- 
© r:;y, teſtify, and prove his ſuggeſtion aforeſaid, and 
all aud every matter and hing contained in the ſame 
ſuggeſtion on the part ofthe iaid A. B. to be proved, 
* produc ech three good, lawful, and ſufficient witneſſes, 
% to wit, O. P. of in the county aforeſaid, huſ- 
„ bandman, and aged about twenty-four years, or there- 
„ abouts; Q R. of the ſame place, labourer, aged 
ce ſixty years ot thereabouts ; and S. T. of the pariſh of 
6 in the ſaid county, farmer, aged forty years 
and upwards, before the ſaid juſtice at afore- 
& ſaid, according to the form of the ſtatute in ſuch caſe 
made and provided: which ſaid witneſſes ſo as afore- 
« ſaid produced by the ſaid A. B. being then and there 
« ſworn upon the holy Evangeliſts, to depoſe the truth 
„of and upon the premiſes ſpecified in the aforeſaid 
« ſuggeſtion, ſay and depoſe, and each of them ſeve- 
rally upon his oath faith and depoſeth in manner and 
form following, that is to ſay, the ſaid O. P. for him- 
« ſelf, upon his oath ſaith and depoſeth, that, &c. 
Here enter the proof of what he ſwears.] And the 
& ſaid Q. R. for himſelf upon his ſaid oath faith and de- 
ce poſeth, that, &c. [ Enter what he ſwears to.] And 
& the ſaid O. P. and Q. R. for themſelves ſeverally 
„upon their ſaid oath ſay and depoſe, that, &c. [ Enter 
„what they both ſwear to.] And the ſaid S. T. for 


„ himſelf, upon his ſaid oath, ſaith and depoſeth, that, 


* &c. [The part he ſwears to.] Which ſaid depoſi- 
tions taken before the ſaid [the name of the judge], 
in form aforeſaid, the ſaid juſtice afterwards, to wit, 
in Michaelmas term, in the nineteenth year of the 
* reign of our ſaid lord the now king, delivered by his 
& own proper hands, into the court of our ſaid lord the 


king of the bench, here to be enrolled of record. 


& Sworn the day of h = 
* 1n the year of our Lord, 179 4 gy 2 8 


D. Of verifying the Suggeſtion by Affidavit. 


In ſome caſes the courts require an affidavit to be 
made on application for a pro/zbiton, to ſupport the /ug- 
| 17 geſiion. 
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geſtion. Per Hel. Ch. Juſt. B. R. in Godfreyv. Llewellin, ane. — 
11 W. 3. the biſhop of St. David's caſe. Where the — cg 
matter ſuggeſted for a prohibition appears upon the. face yeſtion does not 
of the libel, we never inſiſt upon an affidavit; but un- appear on libel ; 
leſs it appear upon the face of the libel, or if you move 

for a prohibition as to more than appears upon the face 

of the libel, to be out of their juriſdiction, you ought to 

have an affidavit of the truth of your ſuggeſtion. Salk. 


549. pl. 3. Eaton v. Burton, Cow 330. 


Upon motion for a prohibition, there muſt be an af- r — e the 
fidavit that the matter ſuggeſted to have been pleaded rhe ae = 
was pleaded below in the ſpiritual court, and diſallowed ; plcaded. 
Vide Ld. Raym. 1211. for otherwiſe, any one might 
come and ſuggeſt a falſe fact, and ſo ouſt the ſpiritual 


court of their juri/d:&on. | 


In Hynes v. Thompſon (mentioned by Aſton Juſt. in 
Buggin v. Bennet, Burr. 4 pt. 2039, 2040.) Lord Ch. Juſi, 
Lee laid down the rule to be, That if you move for a 
„ prohibition upon any thing not appearing upon the 
face of the proceedings, you ought to have an affida- 
te yit of the truth of the ſuggeſtion.” And he cited 
Godfrey v. Llewelli, 2 Salk. $49. in point; and 2 Salk, 

551, pl. 13. where Holt Ch. Juſt. laid down the law to 

be, That wherever the matter which you ſuggeſt tor Matter foreign 
<« a prohibition is forezgn to the libel, you muſt plead h . 
it below, before you can have a prohibition ; other- low, or verified 
„ wiſe, where the cauſe of prohibition appears wpon the by affidavit. 

„ libel.” And [Lord Ch. Juſt, Lee ſaid in that caie of 

Hynes v. Thompſon, that he thought it mult either be 

pleaded ** that there was ſuch a cuſtom,” or an da- 

dit of it. And Mr. Juſt. Chappie hinted, that prohibi- 

tions had been too eaſily granted; and was of opinion, 

that there ought to have been an affidavit to verity the 

ſuggeſtion. | 


In Driver v. Colgate (mentioned alſo by Afton Juſt. 
in the ſame caſe of Buggin v. Bennet, Burr. 4 pt. 2039, 
2040.), the court held, that there was no neceflity 
to plead it below, in cafes of pruhibition for words 
ſpoken where they are by the cuſtom aCtionable, as 
there is in caſe of a prohibition or ſuggeſtion of a 
modus. For in the former cafe, they cannot go on if Exception ts 
che ſuggeſtion be true; but in the latter of a modus A the rule. 
| the 


Which holds in 
all other caſes, 


Of the affidavit 


exiſtence of a 


Conſequence if 


How plea muſt 


with affidavit 


granted abſo- 
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the modus be admitted in the ſpiritual court, they may go 
on, becauſe the juriſdiction continues. | h 


In all other caſes the court laid down a general rule, 
that the matter muſt either be pleaded below, or ve- 
* rifted by affidavit.” Vide Burr. Rep. 4 pt. 2040. 


As in caſe for a prohibition to the conſiſtory court of 
London, in a cauſe for calling a woman ** whore” in 
London, there muſt be an affidavit of the cim, and alſo 
that the words were ſpoken there. Theyer v. Eaſtꝛuict, 
Burr. 4 pt. 2032. 


In C. B. on ſhewing cauſe why a prohibition ſhould 
not be granted, it was objected, that no affidavit was 
filed, whereby the libel whereupon' the plaintiff had 
moved, appeared to be a triie copy. Per Cur. The 
objeCtion is good. Rule diſcharged. Eaglesfield v. An- 
derſon, Barnes, 427. 


On a rule to ſhew cauſe why an attachment ſhould not 
be granted agaiuſt the mayor of Marlborough, for re- 
fuſing to accept the defendant's plea in his court, it was 
held not to be ſufficient for a defendant in a court below 
to bring his plea into court, and offer to make oath of 
the truth of it; but that he muſt tender his plea with an 
affidavit annexed of the truth thereof, and that this muſt 
be done before a general imparlance ; but that he might 
have prayed a ſpecial imparlance, and then have come to 
the next court and pleaded. It was alſo held, that the 
proper way of proceeding was not by attachment, but 
that a pro/ibition ſhould have been moved for; and fo 
the rule for an attachment was diſcharged, Votens v. 


Cull, B. R. Hil. 12 Geo. 2. 


E. Of grantipg the Prohibition. 


Prohibitions are granted either abſolutely, or hoc uſque 
only till ſuch an act be done. The firſt of theſe is per- 
emptory, and ties up the inferior juriſdiction till a con- 
fultation is awarded; the ſecond is %% facto diſcharged 
upon complying with the act, and that without any writ 
of conſultation. 6 Mod. 308. 


When 
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When a prohibition is moved for becauſe a copy of 
the libel is denied, the court requires that oath ſhould 
de made of the denial, and the prohibition is only 
quouſque the copy be delivered. Vent. 252. 2 Salk. 553. 


pl. 19. 


The ſtat. 2 Hen. 5. ſtat. 1. c. 3. requires a copy of 
the libel in the eccleſiaſtical court to be given to the 
party ſued there. But as this ſtatute extends only to the 
eccleſiaſtical courts, a prohibition was denied to be granted 
to the admiralty court, upon a ſuggeſtion that they re- 
fuſed to give the party ſued there a copy of the libel. 
Ld. Raym. 442 


A prohibition guouſque they give a copy of the libel, if 
it be granted before any libel exhibited, does not bind 
them from exhibiting any libel ; but after, they ſhall not 
proceed till they give a copy of it. 6 Mod. 308. 


It was formerly held by all the judges, that when 
there was a proceeding ex icio in the eccleſiaſtical 
court, they were not bound to give the party a copy of 
the articles : but the law is otherwiſe ; for in ſuch caſes, 
if they refuſe to give a copy of the articles, a prohibi- 
tion ſhall go quouſque they deliver it. Ld. Raym. 991. 


In C. B. a rule was made for civilians to be heard on 
both ſides in relation to a prohibition. Dr. Lee attended 
to argue againſt the prohibition; but none would at- 
tend to argue for it, as by afhdavit appeared. Per Cur. 
We ought to hear civilians on both ſides, or not at all. 
Enlarge the rule ; perhaps, when our opinion is known, 
a doctor may attend on the other ſide Afterwards no 
civilian attending to argue for the prohibition, the court 
would not hear Dr. Lee againſt it. Barnes, 428. 
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A prohibition is not grantable the laſt day of term, Whether * 


but on motion, a rule may be obtained to A eee 3 grantable 
ep. 456. ay of term. 


ings till the enſuing term. Latch. 7. 2 Roll. 


But a prohibition to an eccleſiaſtical court was grant- 
| ed the laſt day of term on motion, leave having been 
obtained the day before, „to move it then.” Burr, 


Rep. 4 pt. 1922. 
F. Of 


— — 


Ne eee eck 


8 # 8 a 
— — ang A 2 — ——— 


— Gs 
— REC 


— 


— — 7A 
—_— | 
. — 
———— >a en 
Su e — 


—ʒ— — 
3 <-> 
2 


— Dee Ee A wat rnd po 
* 


tiff declarin 


444 PROHIBITION. Ich. XVIIL 
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F. F. Of declaring in Prohibition, &c. 
—.— 22 The court ſeldom awards a prohibition upon the mo- 


niſi, tion, but generally grants a rule 2, or that the adverſe 
| party ſhould ſhew cauſe why it ſhould not be granted. 
Cro, El. 6. 94. 5 Mod. 247. Ld. Raym. 86. 236. 

Wilf. Rep. 7. pl. 2. | 
— —_ Alſo in nice and difficult caſes it is uſual to direct the 
plaintiff to de - plaintiff to declare in proſibition; Cro. El. 736. 4 Mod. 


clare. 151. Lev. 125. d. Raym. 88. —and fo proceed to 


iſlue, that the merits of the cauſe may be brought be- 
fore them with the greater exactneſs, and the court 
thereby be the better enabled to judge of the reaſona- 
bleneſs of granting or refuſing the writ, Stil. Pract. 
Reg. 43. F. N. B. 44. 
How far plain- When the court inclines to grant the motion for a 
is matter of © Prohibition, the defendant has a ſort of right to infiſt 
right on part of that the plaintiff ſhall declare; but where the court in- 
defendant, Cclines againſt the motiong the plaintiff has no ſuch right, 
for there might be judgment by default, and the court 
be obliged to prohibit againſt their own opinion ; and 
it is no injury to the plaintiff, as he may apply to an- 
other court. The King v. the Biſiop of Ely, Mich. 
30 Geo. 2. | 


So it appears, that leave to declare in prohibition is 
only granted when the court inclines to prohibit ; not 
when it inclines to the contrary. Vide 1 Blackſ. Rep. 81. 


or in diſcretion The court is not obliged to give direction for ſuch de- 
of court- claration, but are abſolute judges of the ſufficiency or 
inſufficiency of the ſuggeſtion, Leon. 181. 


When not di- Nor will the court put the party to declare'in prohi- 

pe bition, if they are clearly of opinion againſt granting the 
prohibition, becauſe the ſame application may be made 
to the other courts. Lindo v. Rodney, Doug. 620, 


How to proceed Where the party is ordered to declare in prohibition, 
when plaintiff he ought not to take out the writ, but ſerving the other 
ſide with a rule is ſufficient ; and if in that ſuit he ob- 
tain judgment, the judgment is /et prokibitio, otherwiſe 

| It 


is ordered to 
declare. 
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it is quod eat confultatio; therefore if the party be ex- and of — 
communicated, the mandatory part of the writ to aſſoil et thercog. 
the party is not to be obeyed till after trial had. De 

Dean and Biſhop of Wells, Mich. 25 Geo. 2. 


In cafes of tithes and ſuch fort of matters where ma- Of prohibition 
ny things are in controverſy, it is very frequent to order _— as to 
the prohibition to ſtand as to part, and a conſultation to dg gig 


tultation goi 
go as to the other part. to part. Ed 


If the declaration in prohibition varies from the ſug- 
geſtion, this is naught, and a * ſhall be award- 


ed. 7 Mod. 113. Leon. 128. For the ſurmiſe is as 
the writ. 


The declaration in prohibition is founded upon an at- Of the declara- 
tachment for a contempt, and therefore the declaration in gn. TER 
prohibition is a qui tam declaration, for it ſuppoſes a con- 
tempt to the king in proceeding after the writ delivered. 

12 Co. 61, But the contempt is but form, and the 
jury need not give any verdict about it. Stra. 482. 


If the jury upon an iſſue joined in a prohibition de 
modo decimandi, find a different modus than that alleged 
by the plaintiff, yet the defendant ſhall not have a con- 
ſultation'; becauſe it appears that he ought not to ſue for 
tithes in /pecze, there being a modus found. Vent. 32. 


The declaration ought to ſhew a place where the de- What declara- 
fendant proceeded, after the prohibition ſerved ; other- tion ſhould cou- 
wiſe, the plaintiff ſhall not have judgment, though the“ 
writ of enquiry finds damages. 1 Vent. 348. 350. 

Ray, 387. 2 Jones, 128. 2 Show. 145. | 


Two perſons cannot join in the declaration, where of the partes 
the cauſe of complaint is ſeveral. Cro. Car. 162. there! vs 


If the libe] be againſt ſeveral pariſhioners, who all in- 
fiſt upon the fame modus, they cannot join, but mult 
have ſeveral prohibitions. Yel. 128. R. Raym. 425. 


If there appears cauſe for a prohibition, there ſhall Ot 4ete*s 
not be a conſultation, though the declaration be defec. 
tive for want of form ; — there is not the pra- 
fert of a deed, or letters-patent, Per Coke. 1 Rol. 332. 


Aſter 
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After a rule given to- declare in prohibition, the de- 
fendant may ſubmit and ſtay proceedings. Stra. 1149. 


Of amending The declaration in prohibition was ordered to be 

declaration. amended by a judge, but the amendment not bein 
warranted by the ſuggeſtion, or the acts of the foiritu 
court, the order was diſcharged. Barnes, 7. 

Of the iſſue, 


es, Where an iſſue is joined on a declaration in prohibi- 
3 tion, if the jury find a verdict for the plaintiff, yet they 
ſihall give no more than one filling damages, for it is in 
nature of an iſſue to inform the conſcience of the court. 
Carter v. Leeds, Mich. 2 Geo. 2. But after the plain- 
tiff has had judgment quod ſtet prohibitio, he may bring 
his action upon the caſe, and recover the damages he 
has ſuſtained. 


Conſtrution o On ſhe wing canſe againſt a prohibition, the court made 
ſtatute of 8 & 9 the rule abſolute, with a direction that the plaintiff 
W. 3. as to {ſhould declare in prohibition. He tendered a declara- 
_ tion, but the defendant refuſed it, and applied to ſtay 
the proceedings, as being willing to ſubmit. The other 
inſiſted he had a right to go on, and ſo get at the cs of 
the motion, which he could not otherwiſe have; but 
the court ſtayed the proceedings without coſts; ſaying, 
the direction to declare was in favour of the defendant, 
who might waive .it. Gegge v. Jones, Stra. 1 49. 
and from what [Vide the ſtatute 8 & ꝙ W. 3. c. 11. ſ. 3. which gives 
time to be coſts in prohibition upon plaintiff's obtaining judgment, 
_ or any award of exccution after pea pleaded or demurrer 
Joined] ; but the plaintiff can recover no coſts in prohi- 
bition, unleſs he has execution after plea or demurrer, 
and judgment for him, but then after ſuch judgment 
and execution; after plea or demurrer, the coſts ſhall be 
taxed from the ſuggeſtion, ſo as to take in the motion. 


Wilts v. Turner, Hil. 2 Geo, 1. C. B. 2 Crom 273. 


How if plaintiff It was at the defendant's inſtance made part of the 
has declared and rule whereby a writ of prohibition was s that the 


defendanc docs plaintiff ſhould declare in prohibition, Defendant aiter- 
not proceed. 


wards demanded a declaration, and threatened a non pros 
for want thereof. Whereupon a declaration was pre— 
pared : and when it was ready, he was told by defend- 
ant's agent that he need not deliver it; but as he had been 
at the troable and expence in preparing it, he delivered 

\ the 
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the ſame, and called for a plea. Defendant pleaded 
nothing to the merits, but only that he did not proceed 8 
in the ſpiritual court after the prohibition, gave a rule 
to reply, and demanded a replication, Whereupon 
plaintiff applied to the court, and obtained a rule for 
defendant to ſhew cauſe, why he ſhould not pay the 
plaintiff's coſts of the proceedings in prohibition, Which 
rule was made abſolute. The court looked on the plea 
to be a ſham nugatory plea, and not to the merits of 
the cauſe : the allegation, that defendant has proceeded 
contrary to the prohibition, is and muſt be put into eve- 
ry declaration of this kind : but whether he has ſo pro- 
ceeded, or not, is totally immaterial, The ſtat. 8 & 9 
W. 7 c. 10. ſ. 3. gives coſts after plea or demurrer : 
but t 


is is not a plea within the ſtatute. Seed v. Wol- 
fenden, Bar. 148. 
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Since the 8 & ꝙ W. 3. c. 10. giving plaintiff in pro- From what time 
hibition, obtaining judgment, or any award of execu- ol commence. 
tion after plea or demurrer, his cs, it has been held, 
that theſe coſts commence from the ſuggeſtion, which is 
taken to be the commencement of the ſuit, in lieu of an 
original writ in prohibition ; and if a feigned iſſue is 
directed, and found in plaintiff's favour, he ſhall have 


the coſts of that too. Palmer v. Williams, Clerk. Barnes, 
130. | 


The ſtat. 8& ꝙ W. 3. extends only to caſes after plea Caſes within the 
pleaded, or demurrer joined ; but if there be judgment llatute- 
by default, and the plaintiff have damages on a writ of 
inquiry, for the contempt in proceeding after the prohi- 
bition delivered, (which is confeſſed by the default,) he 
will be entitled to coſts at the common law. However, 
as this part of the declaration is no more than form, 
coſts are allowed only from the time of a rule fer 


prohibition. Sir E. Bettiſen v. Dr. Hinchman, Mich. 
7 Geo. 1. C. B. 


After a verdict for defendant in prohibition as to Of coſts aſter 
part, the queſtion was, whether he ſhould be allowed verdid. 
coſts purſuant to the ſtatute Will. 3. or not? In quare 
impedit, if defendant has judgment, a writ is awarded to 
the biſhop : in replevin, a writ of retorn. habend. and 
coſts are given to the avowant, in ſome caſes, by the 
ſtat, 21 Hen. 8. In prohibition, by 4 Jac. 1. a conſul- 2 


tation 
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tation is given, and ſince the ſtat. Will. 3. coſts, &c. if 
verdict, &c. paſs againſt the plaintiff. ule that judg- 
ment be entered, for a conlultation as to part, and for 
coſts. The poflea was agreed to be altered, with reſpect 
to finding that plaintiff proceeded in the ſpiritual court 
after the writ of prohibition delivered to him, which is 
material. Maltam qui tam v. Acklam & al. Barnes, 138. 


G. G. Of the Writ of Conſultation. 


its yature, A writ of conſultation is ſo called, becauſe, upon deli- 
beration and conſultation had, the judges find the proli- 
bition ill founded ; and therefore by this writ, they re- 
turn the cauſe to its original juriſdiction, to be there de- 
termined. 


When __— If a prohibition be granted without notice to the 
210N WI ce . . 

granted or not, other party, and upon motion 1t appears that there was 
and by whom, NO cauſe tor it, the court will grant a conſultation, with- 


nd of * pong 8 him to declare upon the Nele. Cro. 


Part. 


So, after a prohibition granted, if upon trial the mat- 
ter be found for the detendant, generally, a conſultation 


ſhall go. 


So, if the matter found for the defendant varies in 
words, but not in ſubſtance, from the ſuggeſtion ; as it 
ul the ſuggeſtion be, that zws Z ds of the tithes belong to 
3 the plaintiff, and the verdict is two entire parts of all 
1 tithes, 


So if there be a material variance between the ſug- 
geſtion for a prohibition, and the libel in the ſpiritual 
court, there ought to be a conſultation ; for the prohibi- 
tion ought to be founded upon the libel ; as if the libel 
be for tithes of corn, and a modus be ſuggeſted for tithes 
of hay, upon demurrer to the declaration in prohibition, 
a conſultation thall go. Yel. 79. 


So if there be a variance in quantity, as if the libel be 
for two hundred faggots of wood, and the ſuggeſtion 
be for twenty only. Yel. 79. | 


So 
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So, after a prohibition granted, it it appears that the 
ſpiritual court has conuſance for part, a conju/tation ſhall 


go quoad, &c. 12 Co. 44. 


So, if after a prohibition granted it be not ſerved till 
ſentence and appeal, it cannot be atterwards uſed. Cro. 


Jac. 429. 


But a conſiltation ſhall not be granted except in term. 
12 Co. 41. 


Nor by a judge, but only in court. bid. 


Nor after a declaration upon a prohibition, it ſhall 
not be granted upon motion before plea or demurrer. 


Cro. Car. 238. 


Nor ſhall a conſultation go, where a verdiCt is found 
for the defendant, if it appears upon the whole matter 
that the ſpiritual court has no conulance ; as it a prohi- 
bition be upon a ſuggeſtion, that ali lands in A. ate diſ- 
charged by a modus, and there is a verdict for the de- 
fendant, becauſe it is found that all, except ten acres, 
are within the modus ; yet a conſultation does not go for 
ſuch miſtake in the iſſue, if the libel was not for tythes 


of the ten acres. 2 Rol. 320. I. 5. 15. Hob. 192. 


So, if the ſuggeſtion was of unity, ratione cujus he 
ſhall be diſcharged, and a verdict finds that he ſhall not 
be diſcharged ratione inde; though it be againſt the 
plaintiff, yet being impertinent, tor the tact to be tried 
was, whether there was an unity, &c. a conſultation does 
not go. 2 Rol. 320. J. 35. 11 Co. 15. 


So, though there be an immaterial variance between 
the ſuggeſtion and the libel, a canſu tatian does not go: 
as if the ſuggeſtion be for a total diſcharge upon the 
ſtat. 31 Hen. 8. and recites the libel to be for twenty 
faggots, where it was for two hundred; for it was not 
material for what quantity the libel was, when the plain- 
tiff claims a diſcharge for the whole, Vel. 75. 


So, if the ſuggeſtion varies in quantity from the libel, 
if it be conformable to the copy ot the lihel delivered by 
Vol. II. 6g the 
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the ſpiritual court, this variance ſhall not be a ground 
for a conſultation. 2 Rol. 329. l. 45. 


So, though the modus be not proved, as laid by the 
plaintiff, although there muſt be a verdiCt for defend- 
ant, who is entitled to coſts ; yet if any modus be found, 
though different from that laid, the court will refuſe a 
conſultation. Brock v. Richard/on, 1 D & E. 427. 


A writ of conſultation is to the following effect: 


«© GEORGE the Third, by the grace of God, of 
„ Great Britain, France, and Ireland king, defender of 
„the faith, and ſo forth. To the right wor/ipful F. C. 
&* mafter of arts, vicar general, and principal official of 
« the epiſcopal or conſiſtorial court of „ &c. Whereas 
6 lately in the court chriſtian before you im- 
„ pleaded A. B. by the name and deſcription of A. B. 
e of the pariſh of in the county of Devon, for 
«« this, that by the laws, &c. (Here ſet forth the ſubſtance 
* of the libel) as by the libel of the ſaid C. D. amongſt 
other things more fully appears. And whereas the 
% ſaid A. B. has lately proſecuted and cauſed to be di- 
% reCted to you our certain prohibition out of our 
court, before our juſtices at Weſtminſter, that you 
„ ſhould no farther hold the plea aforeſaid, in the court 
* chriſtian aforeſaid, before you or any thing farther 
in that behalf attempted, by pretence of which our 
« ſaid prohibition you have from thence hitherto de- 
„ layed, and yet do delay further to proceed in the 
cauſe aforeſaid, as we have underſtood, to the great 
damage of the ſaid C. D. and to the manifeſt preju- 
dice of the eccleſiaſtical liberty. Wherefore the faid 
C. D. hath in our court, before our ſaid juſtices at Weſt- 
minſter, humbly beſought us to grant him our aid and 
** aſhſtance in this behalf; and we favourably conſent- 


ing to the petition of him the ſaid C. D. and being 


«© unwilling that the cognizance, which to the eccleſiaſ- 
„ tical court in this behalf belongs, ſhould be further 
delayed by ſuch falſe and ſubtle aſſertions; becauſe 
in our ſaid court, before our ſaid juſtices at Weſt- 


© minſter, it is in ſuch manner proceeded, that it is 
- ** conſidered by the ſame court, that the ſaid C. D. may 


© have our writ of conſultation to the court chriſtian = 
„ aforcſaid, 


5 
E 
, 
» 
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« aforeſaid, our ſaid writ of prohibition to the contra 

« thereof notwithitanding, whereof the ſaid A. B. is 
convicted, as it appears to us on record. We there- 
„fore being unwilling that the ſaid C. D. ſhould be in 
« any wiſe injured in this behalf, ſignity to you, and 
„command, that you may in that cauſe lawtully pro- 
% ceed, and further do what you ſhall know to helon 
to the eccleſiaſtical court, our ſaid prohibition to the 
* contrary thereof before to you directed in any wiſe 
* notwithſtanding. 


« Witneſs Sir James Eyre, knight, at Weſtminſter, 
the day of, &c. 


When the court grants the writ of projubition, ſuch Of the eſſect of 
writ is not abſolutely final and concluſive, even in ordi- jeans 
nary caſes. For though the ground be a proper one in * Sranteas 
point of law, for granting the prohibition, yet, it the fact 
that gave riſe to it be afterwards falſified, the cauſe 
ſhall be remanded to the prior juriſdiction. If, for in- and in what 
ſtance, a cuſtom be pleaded in the ſpiritual court, a pro- _ * n 
hibition ought to Ber becauſe that court has no authority 
to try it; but if the fact of ſuch a cuſtom be brought 
to a competent trial, and be there found falſe, a writ of 
conſultation will be granted. And for this purpoſe it is, 
that the party prohibited may appear to the prohibition, 
and take a declaration, (which muſt always purſue the 
ſuggeſtion,) and fo plead to iſſue upon it; denying the 
contempt, and traverſing the cuſtom upon which the 
proliibition was 1 ; and if that iſſue be found for 
the defendant, he ſhall then have a writ of conſultation. 


H. Of granting a Prohibition after a Conſultation . 
awarded. 


By the 50 Edw. 3. c. 4. lt is ordained and ſtabliſh- Statute 50 
«ed, That where a conſultation is once duly granted Edw. 3. 
« upon a prohibition made to the udge of the holy church, 1 
« that the ſame judge may e in the cauſe by g 
„virtue of the ſame conſultation, notwith/landing any 
* other proliibition to lum thereupon delivered : Provided 
always, that the matter in the libel of the ſaid cauſe 
debe not engroſled, enlarged, or otherwiſe changed.“ 


C3 g 2 Tudge 
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Fudge of holy church means ſpiritual judge; and 
therefore this ſtatute extends not to the court of admi- 
ralty. 2 Brownl. 35. 


Same judge means eccleſiaſtical judge in general, or 
perſon competent, and not to the ſame individual per- 
ſon. Pop. 159. Palm. 418. Latch. 6. 75. 


This ſtatute hath been conſtrued to extend to thoſe 
caſes only, where a conſultation hath been lawfully 
granted, that is, upon the right and merits of the thing 
in queſtion, and not to ſuch caſes where, for defect of 
form, miſpriſion of a clerk, miſpleading an act of 
parliament, &c. conſultations have been awarded. 


2 Brownl. 26. 247. Leon. 130. 3 Bulſt. 182. Moor, 
917. | | 


And therefore regularly, where a confultation was 
awarded upon the merits, the party ſhall not have an- 
other prohibition upon the {ame ſuggeſtion. 


Though he appeals, and then prays another prohibi- 
tion. R. Pop. 159. Lat. 6. 1 Rol. 378. Moor, 919. 


Though the conſultation be granted by another court. 
Cro. El. 277. 


And though he varies in the modus upon which the 
former prohibition was had. 1 Rol. 378. 


But if a conſultation was awarded for want of ſorm 


in the ſuggeſtion, or proceeding thereon, another pro- 
hibition may be allowed. Cro. Car. 208. | 


So, if the conſultation was awarded for want of proof 
of the ſuggeſtion within the /ix months, purſuant to the 
ſtatute 2 & 3 Edw. 6. the plaintiff is not precluded, but 
may bring another prohibition (but then he muſt pay 
double cofts, according to the ſtatute, Carth. 463.); for this 
ſtatute of Edw. 3. goes to the ſuggeſtion made upon the 
ſame libel, and to a conſultation duly granted, and not 
to the caſe of not having witneſſes ready to prove the 
ſuggeſtion through negligence. But it was ſaid by 
Holloway, juſt. that after a conſultation awarded for not 
proving his ſuggeſtion, &c. the party ſhall be for ever 


barred 
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barred from having another prohibition on the ſame 
libel. Comb. 63. 


But if after a conſultation for want of proving his 
ſuggeſtion, the party appeals, there may be another pro- 
hibition to the court, to which the apptal was, upon the 
ſame ſuggeſtion. 2 Rol. 500. 


So, if after a conſultation the libel is enlarged or or if libel be 
changed. 2 Rol. 207. | alter warde 


changed; 
So, if a conſultation goes for a collateral matter, as if 
the plaintiff was nonſuited. Com. Dig. 4 vol. 484. 
But. Keb. 286. If upon the trial of a ſuggeſtion, the 
plaintiff be nonſuit, no new prohibition ſhall be granted, 
although the nonſuit was occaſioned for want of ſome 
of the plaintiff's witneſſes, who were to prove the truth 


of the ſuggeſtion, and who were neceſſarily obliged to 
be abſent. 


But where the ſuggeſtion was for a modus of tythe 
of lambs in the pariſh, and a conſultation went, another 
prohibition ſhall go upon a ſuggeſtion of the ſame modus 


in a particular farm. 2 Vent. 47. This caſe is reverſed. 
there. | 


So, if a conſultation goes, and there be afterwards a 
new libel for the ſame ſpecies of tythes in another year, 


a prohibition ſhall go upon the ſame ſuggeſtion as was 
tried before, Vel. 102. 


And if a conſultation goes, and the party againſt or appeal 
whom appeals; the appellee may have a prohibition, made; 
though the appellant cannot have it. Pop. 159, 


So if, after a conſultation, the plaintiff pleads the or plaintiff 
ſame matter (which was ſuggeſted and found againſt In 
him at common law) in the ſpiritual court, which is law; 7 
accepted, and proceeds there for a trial, the former de- 
fendant may have a new prohihition : ſor they cannot 
try, in the ſpiritual court, a matter determined at a trial 
at law, which was proper to be there tried, as if a diſ- 
charge within 31 Hen, 8. was ſuggeſted. 2 Rol. 319. 

I. 45. Hob. 280, 


Ge 3 If 
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or iſ it were If the eccleſiaſtical court refuſe to grant a copy of 
only : _ the libel for which a prohibition is granted, and there- 
R upon they grant the copy, and afterwards proceed in 

the cauſe, the matter not being within their juriſdiction, 


another prohibition lies. Moor, 917. 


How if defend- If the defendant in prohibition dies, his executors 
ant dies. may proceed in the eccleſiaſtical court, and the judges 
of the court out of which the prohibition was granted, 
will alſo in ſuch caſe make a rule to the ſpiritual court 
to proceed: but then the plaintiff may, if he pleaſes, 
have a new prohibition againſt the executors, Lil. 


Rep. 155. 


F. F. Of Diſobedience to the Writ of Prohibition: 


Of the diſobe- The diſobeying a prohibition is a contempt to the 
+ yard fe ſuperior court that awards it, and puniſhable by attach- 
eit ae ng ment, which iſſues againſt the judge and party for pro- 
niſhed. ceeding after ſuch prohibition, and for which they are 
| ſubject to fine and impriſonment, according to the di- 
rection of the ſuperior court. F. N. B. 40. Bro. tit. 
Pro. pl. 5. 9. 11. and 279. Though the writ was not 
direCted to the party. 19 Hen. 6. 54. And ſuch at- 
tachment may be awarded againſt a peer of the realm. 

21 Edw. 3. 3 pl. 7. | 


Of the attach - An aitachment was granted upon an aflidavit that the 

ment party proceeded aſter a prohibition delivered to him, in 
a ſuit for a ſeat in the church, which the plaintiff 
claimed by preſcription ; and upon his appearance and 
examination upon interrogatories, he confeſſed the 
matter, and was fined five marks. Dr. Wainwright's 
caſe, 2 Jon. 479. | £ 


And not only an attachment lies for proceeding in the 
ſame cauſe pending a prohibition, but alſo for inſtitut- 
ing a new ſuit for the ſame thing; as if a perlon libels 
for tythes, and a prohibition is brought, and he libels 
tor tythes of another year, the firſt not being deter- 
mined, an attacſiment thall be awarded, Leon. 111. 


Moor » 599- 


And 
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And in an attachment upon a prohibition, the plaintiff 
ſhall recover damages and coſts againſt the party for 
proceeding after the writ of prohibition awarded. Cro. 


Car. 559. 2 Jon. 128. Vent. 348. 3 Lev. 360. 


Note; In the caſes of prohibitions, where they were Of the ancient 
nted on motion, the ancient courſe was, that the party 3 . 
prohibited ſued out a ſcire facias quare conſultatio non de- 
bet concedi poſt proſibitionem; in which writ the ſuggeſ- 
tion was recited, and alſo a prohibition granted thereon, 
ad damnum of the party ; afterwards this praCtice was 
altered, and the courſe came to be thus: C g. Upon and how al- 
granting a prohibition to the plaintiff, the court bound tered. 
him in a recognizance to proſecute an attachment of con- 
tempt againſt defendant, for ſuing in the ſpiritual court 
after a prohibition granted, and then to declare upon 
the prohibition. So that he who was the defendant in 


that court, is now become actor or plaintiff in the court 
above. | 
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CHAP. XIX. 


S+there are ſome detached heads of the practice not 

I immediately connected with any particular action; 

but in a great meaſure applicable to all. it was thought 
proper to arrange them in a diſtinct chapter. 


Sec. 1. Of diſcontinuing the Action. 
SEC. 2. Of entering a Noli Proſequi. 
SEC. 3. Of the Retraxit. 


SEC. 4. Of Staying Proceedings on Payment of 
Debt and Coſts. 


Sc. 5. Of the Statutes of Limitation, and fu- 
ing out Writ to ſave the Statute. 


SEC. 6. Of Diſcharging Debtors under the Lords 
Act. 1 


SEC. 7. Of Summons and Motions. 


SECTION I. 
Of diſcentinuing the Action. 


Difcontinuance If the plaintiff, after the commencement of a ſuit, 
when neceflary. wiſhes to proceed no further therein, either from the 
action not being maintainable, or from the form of 
action being miſconceived, or the wrong parties having 
been ſued, or from any other cauſe, he may diſcontinue 
the ſuit, and aſterwards begin again de novo, or not, as 


he thinks fit. | ; 


How if no pro- But ſhould he neither proceed in due time, nor regu- 
ceedings, nor Jarly d:ſcontinue, defendant may obtain judgment of on 
diſcontinuance. pros againſt him; or, ſhould the plaintiff bring a ſecond 

action tor the fame cauſe, without having diſcontinued 
the firſt, defendant may plead auter acliun pendent, and 
plaintiff will be ſaddled with the coſts, 


Whenever 
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Whenever plaintiff diſcontinues, it is upon payment Terms of dif. 
of coſts. Stat. 8 Eliz. c. 2. ſec. 2. continuance. 


Executors and adminiſtrators pay coſts of diſcontinu- As to Execu. 
ing where they have knowingly brought their action tors, &c. 
wrong ; but not otherwiſe. rr. 1451. 1584. 1928. 

Bar. 169. 1 Blac. 451. 


An avowant in replevin, cannot diſcontinue ; for Avowant can- 
though he is an actor in law, yet it is the plaintiff's ſuit, not diſcontinue, 
Str. 112. 


Plaintiff may diſcontinue, as a matter of courſe, any When diſcon. 
time before verdict or judgment on demurrer, 1 Sal. "rin may 


178. Bar. 30). 


And even after judgment on demurrer, plaintiff upon How after 


motion in court, may ſometimes get a rule to diſcon- Judgment on 
tinue | a demurrer; 


But this depends much upon the nature of the caſe, 
and of the demurrer; for, in general, where the queſ- 
tion determined on the demurrer, goes to the merits of 
the action, the court will not give leave to diſcontinue. \ 
Turner v. Turner, 2 Lord Ray. 8-6. 1 Sal. 199. But 
there are caſes both ways; ſee Henderſon v. Williamſon, 
Str. 116. Butler v. Mafiffy, Str. 76. & 3 Leo. 440. 


After judgment on demurrer, (but not entered on re- 
cord,) and writ of error brought, plaintiff had leave to 
diſcontinue on paying coſts on writ of error. Pym v. 


Marren, Bar. 169. 


The court will never grant leave for plaintiff to diſ- or general ver. 
continue after a general verdict, which is final; but dic; 
after a ſpecial one it has been done. 1 Sal. 178. or ſpecial; 


Nor after writ of inquiry executed and returned, or writ of in- 


Carth. 86. quiry. 


Unleſs the defendant conſents thereto : the reaſon is, Of defendant's 
becauſe if the plaintiff will not enter up judgment, de- <onſcat- 
fendant may. 1 Sal. 178. 


If 
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If the action be againſt defendant as a juſtice of the 
peace in the execution of his office, and plaintiff moves 
to diſcontinue, defendant may make an affidavit of the 
fact, upon which court will make it part of the rule that 


plaintiff ſhall pay double coſts. Though in caſe of a 
verdict of nonſuit, it muſt be done by way of ſug- 
geſtion. Str. 974. | 

If diſcontinuance be by ſide-bar rule, which is of 
courſe before verdict or argument on demurrer or exe- 
cution of inquiry; get rule— 


K. B. 
Of clerk of rules. Carry 
it to the maſter; get appoint- 
ment thereon for taxing coſts; 


C. B. 
Of ſecondary.— Get ap- 
pointment from protlionotary 
to tax coſis; ſerve copy thereof 


ſerve copy thereof on defend- 
ant's attorney, at the time 


fixed ; maſter will proceed to 


on defendant's attorney; if no 
attendance, repeat the ſervice 
three times; coſts will then bs 


of proceſs, what · 


tax coſis whether defendant's taxed, 


attorney attend or not. 


The rule is only conditional, and does not ſtay pro- 
ceedings till the coſts are paid. 


If diſcontinuance be by motion in court, it is a rule 


niſi; if made abſolute, get rule of clerk of rules and pro- 
ceed as above. 


There is another ſpecies of diſcontinuance which it 
may be proper to notice here, termed a diſcontinuance 
of proceſs, the former being a diſcontinuance of the 


aclion. 

This is ſomewhat ſimilar to a on pros, for when a 
plaintiff leaves a chaſm in the proceedings of his cauſe, 
as by not continuing the proceſs regularly from day to 
day, and term to term, as he ought to do, the ſuit is 
nee and the defendant is no longer bound to 
attend; but the plaintiff muſt begin again, by ſuing out 
a new original, uſually paying coſts to his antagoniſt. 


3 Blac. Com. 296. 


Before declaration there is, properly ſpeaking, no con- 
tinuance, though the parties by conſent might have ob- 
tained a day called dies datus prece partium. After de- 


claration, 


Sec. I.] OF DISCONTINUING. 


declaration, and before iſſue joined, the proceedings are 
continued by imparlunce; after iſſue joined, and before 


verdict, by vicecomes non miſit breve ; and after verdict 
or demurrer, by curia aduiſare vult. Tidd. 419. 
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But the neceſſity of entering theſe continuances is Neceſſity of en- 

now nearly at an end, fince the want of a continuance en, arg 

is aided by the appearance of the party. ynne v. 
Wynne. 1 Will. 40. Nor can the objection be made 

pendente placito before judgment, for it may be continued 

at the pleaſure of the court. Beechey v. Sir Thomas 

Shirley, Cro. Jac. 211. And after judgment it is aided by 

the ſtatutes of Jeofails. 32 H. 8. Cc 30. 4 & 5 Ann. 

c. 16. Smith v. Bower, Cro. Jac. 528. 


Formerly all ſuits depending at the time of the demiſe No diſconting- 
of the king were thereby diſcontinued, but it is now ance by demiſe 
otherwiſe by ſtat. 1 Ed. 6. c. 7. | ages. 


KX. 


SECTION II. 


Of entering a Noli Proſequi- 


Another way by which a plaintiff may put an end The nature of a 
to the proceedings is, by entering a nad. prof, as it is nol. proſ. 
called, upon the record, which is as follows: „Et Form of entry. 
* predifius A. B. per J. S. attornat. ſuum venit hic in 
„ curia, & fatetur ſe nolle ulterius proſequi, ideo con- 


« fiderat” ęſi quod defendens eat inde jine die,” 


When the nol. pro/. goes to the whole cauſe of aCti- Its operation. 
on, it operates in effect as a retraxit. And ſuch judg- 
ment of nol. prof. could be pleaded in bar to a new acti- 
on for the ſame cauſe. Beecher v. Sir Thomas Shirley, 
Cro. Jac. 211. But otherwiſe it may differ from a 


retraxit, and be only a relinquiſhment of part not of 
the whole ſuit. 1 Will. 90. 


For the plaintiff may enter a 1. prof. either as to the May be entered 
whole action, or only as to part of the action of the de- as to the whole 
fendants, | or part of acti» 


Thus 
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Thus where plaintiff after declaration, diſcovered de- 
fendant to be an infant, he entered a mol. proſe = 


1 But in ſuch caſe the court look upon it as a diſconti- 

nuance ſo far as to render the plaintiff liable to coſts 
under 8 Eliz. c. 2. ſ. 2. Cooper v. Tiffin, 3 D. & E. 
511. 

How, if entered Plaintiff, inſtead of entering a nol. prof. as to the 
as to part, whole, may only enter it as to part of the cauſe of ac- 
tion, or to one of the counts in declaration, 

In cafe of de- But if there are ſeveral counts in a declaration, and 


murrer to ſome defendant demurs, ſhewing for cauſe that the counts 
counts ; TY OY 7, 
are improperly joined, plaintiff cannot enter a nol. prof. 
as to ſome of the counts, and join in demurrer as to the 
other. Roſe and Mercy & Us. v. Bowler and others, 
1 H. Blac. 108, 


Nor where there are two counts, and demurrer to one, 
becauſe one of the deiendants was not named in the laſt 
count, can plaintiff enter a no. proſ. on that count and 
proceed on the other. Drummond v. Dorant, 4 D. & E. 


360. 
or ifſue and But if there is iſſue upon part and demurrer onpart, 
2— if demurrer be firſt argued, and judgment for plaintiff, 
he may enter a nol. prof. as to the iſſue, and proceed to 
writ of inquiry on demurrer. Sal. 221. 
But if iſſue be tried firſt, the venire goes tam to try 
quam to aſſeſs contingent damages on demurrer. 
— tengo The nol. prof. in the firſt caſe may be entered at the 
tered. time of entering final judgment. Fleming v. Langton, 


Str. 532. | 


. As plaintiff may enter a ua. proſ. as to part of the 


where there are cauſe of action, ſo he may as to ſome of the defendants 


many. where there are many. 
an Thus where two defendants in afſump/it ſever in 


ants ſever. pleading, and one pleads a ſpecial plea, as bankruptcy, 
which, on iſſue joined is found for him, plaintiff may 

enter a 9, prof. as to him, and proceed to final 

judgment 


Sec. IT.) OF ENTERING A NOL. PROS. 


judgment and execution againſt the other. Doug. 
169. u. 
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But this can only be done in aſſumpſit or actions on 
contract, where the plea of ſuch defendant merely goes 
to his own perſonal 1 not if it were a plea that 


went to the merits of the action itſelf. Noke and another 
v. Ingham, 1 Will. 89. 


Nor unleſs he ſevers in pleading, becauſe it is on a 
joint contract. 


But in actions of treſpaſs or tort, it is different; for In torts and 
torts are ſeveral, and plaintiff may at any time enter a *"<{pals, mult 
. be entered 
nol. prof. as to one defendant and proceed againſt the beſore final 


reſt, provided it be entered before final judgment. Lover judgment. 
v. Salkeld, Sal. 456. 


SECTION III. 
Of the Retraxit. 


But beſides the above entry of a noli proſequi there is Retraxit, what. 
another way of a plaintiff getting rid of a ſuit, which 
is by making a retraxit. This may be done when the 
trial is called on by a plaintiff coming in perſon into 
court where his action is brought, and ſaying he will 
not proceed in it. lt is ſo called from the form of the 
entry. Et prædict. querens in propria perſona ſua venit Form of entry. 
* & dlicit quod ipſe placitum ſuum pred. verſus pred. de- 
„fenden. ulterius proſequt non vuit ſed abinde omnino ſe re- 
„ traxit.” A retraxit muſt be always in perſon ; if it How made. 


is by attorney, it is error. 8 Rep. 58. 3 Salk. 245. 


A retraxit differs from a nonſuit, in that the one is Wherein it dif- 
negative and the other poſitive ; the nonſuit is a mere ſets from non. 
default and neglect of the plaintiff, and therefore he is ſuit; 
allowed to begin his ſuit again upon payment of coſts ; 
but a retraxit is an open and voluntary renunciation of 
his ſuit in court, and by this he ever loſes his ation. 

3 Blac, Com. 296. 


A retraxit 


K 
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er a nol. prof. A retraxit alſo differs from a nol. prof. ; but in its 
operation is moſtly ſimilar to a 20 Wu entered to the 
whole cauſe of aCtion, as has been ſhewn above. Cro. 
Jac. 211. 


t it 


Of Raying Proceedings on Payment of Debt. and 
o/ts. 
— — The above three ſections of this chapter have ſhewn 
ceedings by pay- in what manner the plaintiſf may put an end to the ſuit, 
ing debt and by diſcontinuing, entering a nol: proſequt, or a retraxit; 
1 8 but in many aclious the defendant, if he is convinced of 
the juſtice of the plaintiff's claim, and withes to prevent 
the expence of further proceeding, may alſo ſtop the 
proceedings, by paying the debt and coſts. I ſay in 
many actions, becauſc it cannot be done in all, but in 
thoſe only which are brought for any ſpecific debt or 
ſum of money due, and when the amount of the de- 
mand is fixed or agreed upon by the parties; for when- 
ever the quantum of the demand is diſputed, the judge 
and court will not enter into the merits, but the parties 
mult ſettle it before a jury. So in all actions for da- 
mages only, for any breach of agreement or fort, or 
treſpaſs or the like, the amount of which a jury only 
can aſcertain. 


But if it is a ſpecific debt, defendant may take out a 
ſummons before a judge, for plaintiff to ſhew cauſe why, 
upon payment of the debt and colts of the action, all 
proceedings ſhould not be ſtayed. | 


Uſe of getting This leads me to notice the uſe and propriety, in 
particulars of many cafes, of the modern practice of obtaining a judge's 
plaintiff's de- : Sod ; 
mand; order, now granted of courſe for plaintiff to give in 
the particulars of his demand; for in obedience to this 
order, the plaintiff muſt ſpecify the 77 for which he 
brings his action, mentioning dates and fums, by which 
means defendant is enabled to know the juſtice of the 
demand, and either to ftay the proceedings by paying 
the whole, if the whole is due, or by paying ſo much 


as 
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as he thinks due, into court ; nor can the plaintiff upon 
the trial go out of the particulars, by giving evidence of 
any items not mentioned therein. 


In the ſame way, if defendant pleads a ſet off, plain- or defendant's 
tiff may obtain an order for him to give in the particu- ſet of. 


lars of his ſet off, and thus be prepared with evidence to 
contradict it. 


But as this is but a modern practice, and an indul- 
gence to the party demanding the particulars, the court 
will not hold a very tight hand over the party giving it, 
unleſs they have reaſon to think that falſe particulars 
were given in purpoſely to miſlead. 


Thus, where the particulars of plaintiff's demand as Not to be too 
iven in under a judge's order were for caſh received of rid adhered 


ammerſley and Co. 371. it appeared in evidence that 82 
25l. was caſh paid by Hammerſley and Co. to defendant, 

but the remainder was the amount of a bill which had 
become due, but was not paid, which bill belonged to 
plaintiff, which Hammerſley and Co. gave to de- 
fendant, defendant afterwards brought an action againſt 
an indorſer of the bill, and recovered ; it was objected 
that no evidence of this bill and of the action could be 
given under the above particulars; but C. J. Eyre held, 
that if plaintiff could ſhew defendant turned this identi- 
cal bill into caſh, evidence thereof might be given un- 
der the particulars, as caſh reccived from the bankers, 
and that he would not be too rigid in this reſpect. 
Vaughan v. Thatcher, Mich. Sitt, C. B. Guildhall. 


1795. 


It is to be obſerved, that the ſtaying proceedings by 
paying the debt and coſts, is wholly diſtint from the 
paying money into court; the latter is a matter of right, 
which, in certain caſes, defendant may do without con- 
ſulting the plaintiff, and the plaintiff is afterwards at 


liberty to proceed for a further ſum, but the former is 
putting a complete end to the ſuit, by the fuil demand 
being ſatisfied, and the coſts of the action paid, and 
can only be done by a rule of court or an order of + 
judge, ſerved upon the plaintiff for that purpoſe, who 
may ſhew cauſe againſt it if he thinks fit. 


—— 
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Of the Statutes of Limitations, and ſuing out the 
Writ to ſave the Statute, 


* 


— + — As well from the motive of quieting men's eſtates 


tations and avoiding of ſuits,“ as alſo upon the principle that 
vigilantibus non dormientibus jura ſubveniunt, have the 
different ſtatutes of limitation been paſſed. If there- 
fore a plaintiff, through negligence or indolence, hath 
delayed proſecuting his claim, however juſt in its na- 
ture, beyond the time limited by the ſtatute, ſuch fact 
_ be pleaded, and will be an effectual bar to the 
action. - 


The ſtatutes, however, have provided (as hereafter 
mentioned) againſt certain circumſtances, which, with- 
out any laches or detault of plaintiff, might prevent him 
from commencing his ſuit in due time, | 


1. 
114 A 


Of the Times limited by the Statutes for bringing Actions. 
— wp Actions muſt be reſpectively brought within the fol- 
different ati- lowing times, to be reckoned from the period when 
_ plaintiff is by law entitled to bring ſuch action: 


Actions. Statutes. Years. 


Writ of right, - - 32 Hen. 8. c. 12. 60 
Formedon and ejectment. 21 Jac. 1. c. 16. 20 
Actions upon the caſe 
(except ſlander. 
Actions upon account 
(except accumuts between 
merchant and merchant.) 
Actions upon treſpaſs _ 
— end ins s 21 Jac. 1. 6. 6 6. 
priſonment )). 
Actions upon debt, / not 
upon a ſpecialty. = = 
Actions upon detinue. 
— — 
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Aftions. Statutes. Year's. 


Actions upon treſpaſs for aſ- 
ſault, battery, and falſe þ 21 Jac. 1. e. 16 4 
impriſonment. - = 

Actions upon flander for Ibid. | 1 
words. X 1 

All qui tam actions [except 5 
the ſlatute of tillage). 13. Eliz. c. 5. ſ. 1 


In all caſes if judgment be obtained by plaintiff, and 
it is afterwards reverſed on error or arręſied upon mo- 
tion; or if defendant be outlawed, and outlawry after- 
wards reverſed, plaintiff or his repreſentative muſt com- 
mence a new action within a year from that time. 


Of the Proviſion in the Statutes. 


Provided, that if the perſon entitled to ſuch action be, tions in 
at the time the cauſe of action ariſes or accrues, within — e K 
the age of twenty-one, feme covert, non compos mentis, im- 2 E 
priſoned, or beyond the ſeas; or provided the perſon 
againſt whom the action is to be brought be at that time 
beyond the ſeas ; in ſuch caſes plaintiff may bring his 
action at any time within the above limited periods af- 
ter ſuch impediment is removed. 


To enter into a detail of the caſes adjudged upon the 
above ſtatutes would far exceed the limits of this work. 
For the general reading thereon the ſtudent is referred 
to the various abridgments and books upon the ſubject ; 
a few of the lateſt deciſions only being here ſubjoined. 


Of the Exception as to Plaintiffs being abroad. 


Where there is a joint cauſe of action, if one of the Conſtrudion of 
plaintiffs be abroad an i the others in England. the action the ſtatutes. 
muſt be brought within ſix years after the cauſe of ac- How it one 
tion ariſes ; tor, as where Lern perſons are debtors, Eaintift be in 

. England and the 
the acknowledgment by one is ſufficient to take the cafe others abroad 
of all out of the ſtatute of limitations; ſo when they 

are creditors, the ability of one to ſue for all takes ſuch 
caſe ont of the proviſo of the ſtatute. Peryy and others 
v. Fackſon and others, 4 D. & E. 516. 
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if — The exception in the ſtatute is general; fo that a fo- 
ain F- , ceigner always reſiding beyond the ſea may reply that 
— 258 fact to a plea of the ſtatute. Strithorſt v Græme, 


2 Blac. 723. 


As to the Time from whence the Statute attaches. 


At what time On a mere loan of money, the time of limitation 
the ſtatute be- commences from the date of the loan; but where the 
Sins to fun. money is lent on a ſpecial contract for repayment, it is 
the time of the repayment that fixes the period of the 
limitation. | 3 


So that on a bill of exchange, the ſtatute begins to 
operate only from the time when the bill became due. 


Witterſheim v. the Counteſs of Carliſſe, 1 H. Blac. 631. 


Of the acktiow- But although ſix years have elapfed ſince the cauſe of 
ledgment of action accrued, yet if within the ſix years the defendant 
gh 7 wot has made any acknowledgment of the debt being due, 

or any promiſe to pay, this takes it out of the ſtatute. - 


Receiving divi· One of two makers of a joint and ſeveral promiſſory 
dend under note _— become a bankrupt, the payee receives a di- 
6698 on vidend under the commiſſion; on account of the note, 
nt: s- within ſix years before the action brought ; this is ſuch 
an acknowledgment of the debt as will prevent the 
other maker from availmg himſelf of the ſtatute in an 
action brought againſt him for-the remainder of the mo- 
jt ney. Jackſon v. Fairbank, 2 H. Blac. 340. | 
or any item be- So if there be a mutual account of any ſort between 
mg within fix the parties, for any item of which credit 4 been given 
ere years, that is evidence of an acknowledgment 
of there being ſuch an open account, and of a promiſe 
to pay the balance, ſo as to take the caſe out of the 
ſtatute. Carling and another, executors, v. Skoulding and 
another, 6 D. & E. 189. 


Of this acknowledgment the jury are to judge. 
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Acknowledg= So that a letter written by a defendant to the plain- 


10% gay" tiff's attorney on being ſerved with a writ, neither ex- 


a jury. preſsly admitting nor denying the debt, ſhould be left 5 
the 
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the jury to conſider whether it amounts to an acknow- 
ledgment of the debt ſo as to take it out of the ſtatute. 
Lleyd v. Maund, 2 D. & E. 1760. 


There may alſo be caſes which fraud will take out Fraud will take 
of the ſtature of limitations. Bree v. Holbeach, Doug. — out of 
6 54. atute. 


Of ſuing out Preceſs to ſave the Statute. 


As the ſtatute of limitations when it attaches is an Reaſon and uſe 
abſolute bar to plaintiff's action, provided the defend- ot —_ 1 
ant chooſes to avail himſelf of it; it is often, expedient Ine Hatut-- 
for the plaintiff (although he may not at the time wi 
to proceed hoſtilely with the ſuit) to make a commence- 
ment of it, by actually ſuing out proce/s, and getting it 
returned and entered upon the roll within the period (ac- 
cording to the nature of the action) limited by the 
ſtatute. This is ſaid to /ave the ſtatute ; becauſe, if at 
any time afterwards plaintiff is under the neceſſity of 
proſecuting the ſuit, he may ſue out an Alias writ founded 
upon the firſt writ or proceſs, and proceed in his action; 
and ſhould the defendant (not aware of this ſtep having 
been previoully taken) endeavour to take advantage of 
the ſtatute of limitations by pleading it, plaintiff may 
reply ſuch firſt writ ſo ſued out within the ſix years, 
and continued with the proper continuances on the roll ; 
which continuances may at any time be entered thereon, 
and thus prevent the operation of the ſtatute, 


In order to ſave the ſtatute, it is neceſſary that the How and at 
writ ſhould be bona fide ſued out in time, for it will not . 838 
do by relation, (as if the time expired in the vacation, t. N 
and aſterwards in the ſame vacation the writ is ſued out 
teſled the laſt day of the preceding term, ) for the deſend- 
ant may in his rejoinder ſet out the true time on which 
it iſſued. 1 Blac. 215. Otherwiſe, perhaps, it might 
avail. Ld. Ray. 432. 386. 880. 553. 


It muſt alſo be regularly continued; that is, the ſame How it ſhould 
writ muſt be continued, ſo that it may appear that he be continued. 
Plaintiſ is proceeding to bring the defendant into court on 
the ſut originally -— 


If therefore a bill of Middleſex be ſued out, and con- Same proceſs 
tinued down to a certain 2 and then the plaintiff ſued — be conti- 
h 2 -]- 
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out an attachment of privilege; that will not be a conti- 
nuance of the former writ, as it has no connection with 
it, and therefore will not ſave the ſtatute. Smith v. 
Bower, 3 D. & E. 662. 


What proceſ is But an attachment of privilege, if ſued out in the firſt 
good for this; ſt 8 ſuffici accti 
. inſtance, is a ſufficient commencement of an action to 
E avoid the ſtatute, and may be afterwards properly con- 
tinued. Leadbeater v. Markland, 2 Blac. 1131. 


So is a /atitat, without a bill of Middleſex previouſly 
iſſuing, or a capias without an original. Str. 736. 
2 Blac. 925, Leader v. Moxons. | 


Or it may be by bill of Middleſex, or original. 


So a bill may be filed in vacation againſt-an attorney 
to ſave the ſtatute, Doug. 313. | 19 15 


Or an original againſt a member of parliament may 
be ſued out to fave the ſtatute. Lev. 111. Sal. 5 12. 
Ld. Ray. 113. e ee ens e 


This proceſs Whenever a writ is ſued out to ſave the ſtatute, and 
and continu» 


"ce ft be defendant pleads the ſtatute, plaintiff muſt reply the 
ſpecially replied. ſpecial matter; it cannot be given in evidence. 


So that the plaintiff to ſuch plea, inſtead of tendering 
iſſue, muſt reply a latitat (or the like), ſued out at ſuch a 
time, and that the ſame was returned, and then ſhew 
the proper continuances down to the time of ſuing out 
| the proceſs upon which the defendant actually was 
3 brought into court; averring that the firſt proceſs ſued 
N out and returned was ſued out with a view to exhibit 
his bill (or the like), or declare for the ſame identical 
cauſe of action, and that the fame was ſued out within 

the time limited by the ſtatute, Salk. 420. 


informal pro- If the proceſs at firſt ſued out be ſomewhat informal, 

continued. as when an attachment of privilege was made return- 
able on a general return, court will overlook it for plain- 
tiff to ſave the ſtatute, provided it be afterwards pro- 
perly continued. 2 Blac. 1131. 3 D. & E. 662. 


How 


ier is, namely 
ſheriff of the county of Middleſex aforeſaid, returned, that 


found in his bailtwick. 
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How to ſue out Proceſs, and make Entry on Roll. 


The proceſs ſued out with a view to avoid the ſtatute 
of limitations muſt be carried to the ſheriff's office, in 
order to be returned with a nan ef? inventus; after which 
it muſt be entered on a roll, as of the term in which the 
writ is returnable, thus : 


As yet of the Term of the Holy Trinity, witneſs Lloyd Lord 
Kenyon. 

Middleſex, ta wit. The fheriff is commanded to take 
C. D. and E. F. if they may be found in his bailtwick, 
and keep them ſafely, ſo that he may have their bodies before 
our lord the king, at Weſtminſter, on Wedneſday next — 
three weeks from the day of the Holy Trinity, to anſwer 
A. B. in a plea of treſpaſs, and to have then there this pre- 
cept, by bill, Mansfield and Way. At which day, before 
our lord the king, at Weſtminſter, came as well the afore- 


faid A. B. in his proper perſon, and offered himſelf againſt 


the ſaid C. D. and E. F. in nt wo; aforeſaid ; and the 
a 


eſquires, 


the aforeſaid C. D. and E. F. are not, nor is either of them, 
oll. 


This entry of a bill of Middleſex, will ſerve to illuſ- 
trate the practice upon other proceſs; for, if the pro- 
ceſs ſued forth be a latitat or attachment of privilege in 
B. R. it muſt be ſet forth upon the roll, with the re- 
turn'in the ſame form ; and ſuch proceſs, when returned, 
muſt be taken to the ſigner of the writs in B. R. to file 
the ſame ; and the roll carried to the clerk of the judgy 
ments, to be entered and docketed ; the plaintiff's at- 
torney making out a docket-paper in this manner: 


The entry of Thomas Smith, gentleman, one, &c. 


Middleſex, to wit. Entry of a bill to ſave theelatute be- 
tween A. B. plaintiff, and C. D. and E. F. defendants, 
Returnable, &c. Roll 


It in B. R the proceſs ſued forth is an original or 
capias, the entry thereof, with the return, muſt be made 
out accordingly and docketed ; ſuch procels, when re- 
turned, being filed with the fazer. | 

| Hh 3 So, 


Debtors in exe» 
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So, in C. B. if it be an original or capias, the ſame 
muſt be filed with the filazer, and the roll carried in 
and docketed with the clerk of the judgments, 


The continuances in ſuch caſe, where the plaintiff is 
driven to ſhew the writ continued, may be entered upon 
the roll at any time. 


SECTION VI. 


Of the Diſcharge of Debtors in Execution under 
the Lords“ Ad. 


For the eaſe and relief of priſoners who ſhall be 


cution not ex- charged in execution for any ſum or ſums of money, 


not exceeding in the whole the ſum of three hundred 
pounds &, and who ſhall be willing to ſatisfy their reſ- 
pective creditors ſo far as they are able; it is enacted, 


may petition; That if any perſon or perſons ſhall be charged in exe- 


cution for any ſum or ſums of money +, not exceeding 
in the whole the above ſum, or on which execution 
or Executions there ſhall at any time remain due, as 
ſhall be made appear by oath, a ſum or ſums of 
money, not amounting to above the ſaid ſum, and 
ſhall be minded to deliver up to his, her, or their 
creditor or creditors, who ſhall ſo charge him, her, 
or them in execution, all his, her, or their eſtate and 
effeas, for or towards the ſatisfaction of the debt or 
debts wherewith he, ſhe, or they ſhall ſtand ſo charged; 
it ſhall and may be lawful to and for any ſuch priſoner, 
before the end of the firſt term which ſhall be next 
after any ſuch pi iſoner fhall be charged in execution I by 


Buy the 32 Geo. 2+ c. 28. the ſum was 1co J.; by 26 Geo. 3. c. 
44+ it was increaſed to 200 4.; and now, by the 33 Geo. 3. c 5. it is 
extended to 300 l. i 


+ The acts do not extend to perſons in execution on qui tam actions. 
Burr. 1322. Blac. 372. Is | 


charged in execution means, when a perſon is actually delivered 
over to the marſhal, and is detained within the walls of the priſon ; ſa 
that if a defendant is arreſted on a ca. /a. and eſcape, and be after- 
wards retaken and committed to priſon in the next term, he may a 
ply in the following term to be diſcharged under the lords' act. 4 D. 
& E. 367- a e Wo 
5 his 
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his creditor or creditors, to exhibit a petition to any 
court of law from whence the proceſs ifſued, upon 
which any ſuch priſoner was or were taken and charged 
in execution as aforeſaid, or to the court into which 
any ſuch priſoner ſhall be removed by habeas corpus, or what petition 
ſhall be charged in cuſtody, and ſhall remain in the muſt contain» 
priſon thereof, certifying the cauſe or cauſes ot his, 
her, or their unpriſonment ; and not only ſetting forth, 
in every ſuch petition, a juſt and true account of all the 
real or perſonal eſtate which he, ſhe, or they ſo peti- 
tioning, or any perſon or perſons in truſt for him, her, 
or them, is, was, or were entitled to at the time of his, 
her, or their ſo petitioning, and of all incumbrances 
and charges (if any there be) affecting any ſuch real or 
perſonal eſtate of the perſon or perſons ſo petitioning ; 
but alſo, a juſt and true account of all the real and per- 
ſonal eſtate which any ſuch priſoner or priſoners, or any 
perſon or perſons in truſt tor him, her, or them, or for 
his, her, or their uſe, was or were intereſted in or en- 
tiled to at the time of his, her, or their firſt impriſon- 
ment in the action in which ſuch perſon is charged in 
execution, either in poſſeſſion, reverſion, remainder, or 
expectancy, to the beſt of the belief of every ſuch pri- 
ſoner or priſoners, and ſo far as his, her, or their re- 
ſpective knowledge extends concerning the ſame ; and 
likewiſe, a juſt and true account of all ſecurities where- 
in any part of the eſtates of any ſuch priſoner or pri- 
ſoners conſiſts; and of all the deeds, evidences, wri- 
tings, books, bonds, notes, and papers concerning the 
ſame, or relating thereto; and the names and places of 
abode of the witneſſes to all ſecurities, bonds, or notes; 
and where they are to be reſpectively met with, ſo far 


7 his, her, or their knowledge extends concerning the 
ame, 


And before any ſuch petition from any ſuch pri- of the notice 


1 ſoner or priſoners ſhall be received by any ſuch court, requiſite to be 
is every ſuch priſoner or priſoners thall give or leave, or Evan de the 
; creditors ; 
cauſe to be given or left, unto and for all and every the 
my creditor or creditors at whoſe ſuit any ſuch priſoner or 


priſogers hall ſtand charged in execution as aforeſaid, 


* or his, her, or their executors or adminiſtrators, and 
— at his, her, or their uſual place of avode, or to or for 
. his, her, or their qt or agent laſt employed in 

. any ſuch action, ſuit, cauſe, or cauſes, in caſe any ſuch 


ls H h 4 creditor 
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when to be 
given ; 


what the notice 
muſt contain. 


Affidavit of 
f{ervice thereof. 


* 
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creditor or creditors, his, her, or their executors or ad- 
miniſtrators cannot be met with, but not otherwiſe, 
fourteen days * at leaſt, before any ſuch petition ſhall be 
preſented and received, a notice in writing, ſigned with 
the proper name or mark of every ſuch priſoner or 
priſoners ; importing therein, that ſuch priſoner or pri- 
ſoners as aforeſaid doth or do intend to petition the 
court from whence the proceſs iſſued upon which he, 
the, or they ſtand charged in execution, or into the- 
priſon to which any ſuch priſoner ſhall have been re- 
moved by habeas corpus, or ſhall ſtand charged in exe- 
cution on *any judgment recovered on any bill or de- 
claration filed or delivered in any ſuch court; and alſo 
ſetting forth in every ſuch notice or writing, a true 
copy of the account or ſchedule, including the whole 
real and perſonal eſtate of the perſon or perſons ſo de- 
ſigning to petition, which he, the, or they doth or do 
intend to deliver into any ſuch court, other than and 
except the neceſſary wearing-apparel and bedding of 
the priſoner or priſoners, and his, her, or their family, 
and the tools or inſtruments of his, her, or their trade 


or calling, not excceding ten pounds in value of the 
whole. | 


And an affidavit of the due ſervice of every ſuch no- 
tice ſhall be delivered with every ſuch petition at the 
time of preſenting thereof, and openly read in the court 
to which any ſuch petition ſhall be addreſſed. 


If court atisfi- And if ſuch court ſhall thereupon be ſatisfied of the 


ed, priſoner or- 
dered to be 
brought up; 
how, 


regularity of every ſuch notice, ſuch petition ſhall be 
received; and ſuch court ſhall thereupon, by order or 
rule of the ſame court +, cauſe the priſoner or priſoners 
ſo petitioning to be brought up to tuch court, on ſome 
certain day in ſuch order or rule to be ſpecified ; and the 
creditor or ſeveral creditors at whoſe ſuit any ſuch pri- 
ſoner or priſoners ſhall ſtand charged in execution as 
aforeſaid, his, her, or their executors or adminiſtrators, 
to be ſummoned to appear perſonally, or by his, her, or 


* It ſhould be complete fourteen days, i. « excluding only one of 
the days. Burr. 2525 ' 


+ The rule is drawn up by clerk of rules; a copy of which ſhould 


be ſerved on each creditor and on the gaoter, and an aJidavit made of 
uch jervices 


their 
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their attorney in ſuch court, at ſome certain day to be 
ſpecified in ſuch rule or order for that purpoſe. 


And if any creditor or creditors of any ſuch priſoner Of creditors ap- 
or priſoners who ſhall be ſo ſummoned, his or her exe- eee ae 
cutors or adminiſtrators, ſhall appear in perſon, or by , rule e 
his, her, or their attorney; or if any ſuch creditor or tice- 
cr2ditors, his or her executors or adminiſtrators, ſhall 
refuſe or neglect to appear in perſon, or by his, her, or 
their attorney; then upon affidavit of the due ſervice of 
ſuch rule or order on him, her, or them, or his, her, or 
their attorney, if any ſuch creditor or creditors, his, her, 
or their executors or adminiſtrators cannot be met with, 
ſuch court ſhall, in a ſummary way, examine into the % court wil 
matter of every ſuch petition, and hear what can or proceed. 
ſhall be alleged on either ſide for or againſt the diſ- 
charge of any ſuch priſoner or priſoners who ſhall fo 
petition ; and upon ſuch examination, every ſuch court 
is hereby required to adminiſter or tender to the priſon- 
er or priſoners reſpectively who ſhall ſo petition, and 
give ſuch previous notice thereof as hereinbefore is di- 
reed, an oath, as drawn up in 32 Geo. 2. c. 28. 


And the court may thereupon order an aſſignment to Of the _ 
be made on the back of the petition of the priſoner's RE E 
eſtate and effects, and conveyed to the creditors, &c. “ wm 
(the ſame to be ſubject to prior incumbrances) ; the 

creditors may thereupon take poſſeſſion, and ſue in like 

manner as aſſignees ot commiſſion of bankrupts ; and 

no releaſe of the priſoner ſubſequent to ſuch aſſignment 

may be pleaded in bar of any ſuch action: and the How to proceed 
court then will make a rule for diſcharge of the priſon- 0m 

er; and the ſheriff or gaoler, being ſerved with a copy 

thereof will ſet the priſoner at liberty; nor is the ſhe- 

riff liable to any action for an eſcape, it the aſſignee 

proceeds to make ſale of the eſtate and effects ot the 


priſoner, and to make a dividend accordingly amongſt 
the other creditors. | 


But in caſe the perſon or perſons at whoſe ſuit any How if creditor 
ſuch priſoner or priſoners ſtood charged in execution as appears and is 
aforeſaid ſhall not be ſatisfied with the truth of any d — 


ſuch priſoner's oath, and ſhall either perſonally, or by — AD 
his, her, or their attorney (if he, ſhe, or they cannot 

perſonally attend, and proof ſhall be made thereof to 

* 


f tlie 
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the ſatisfaction of any ſuch court as aforeſaid) deſire 
further time to inform him, her, or themſelves of the 
Of remavding Matters contained therein, any ſuch court may remand 
priſoner. any ſuch prifener or prifoners, aud direct him, her, or 
them, and the perſon or perſons diſſatisfied as atoreſaid 
with ſuch oath to appear, either in perſon or by his, 
her, or their attorney, on /ome other day to be appoint- 
ed by ſuch ſaid court, ſome time at farthe/? within the 
firſt week of the term next following the time of ſuch 


examination, but fooxer * it any ſuch court ſhall fo 
think fit. | 


ObjeRing to And all objections which ſhall be made as to the in- 

82 ſufficiency in point of form againſt any priſoner's ſche- 
dule of his eſtates and effects, ſhall be only made the 
frſt time + any ſuch priſoner ſhall be brought up. 


How, if credi- And if at ſuch ſecond day which ſhall be appointed, 
tor diſſatisfied the creditor or creditors diſſatisfied with ſuch oath ſhall 
when prioore? make default in appearing, either in perſon or by his, 
condoime her, or their attorney, or in caſe he, ſhe, or they ſhall 
appear, if he, the or they ſhall be unable to diſcover 
any eſtate or effects of the priſoner omitted in the ac- 
count ſet forth in ſuch his or her petition ; then and in 
any ſuch caſe, ſuch court ſhall, by rule or order thereof, 
immediately cauſe the ſaid priſoner or priſoners to be 
diſcharged, upon ſuch priſoner or priſoner's executing 
ſuch aſſignment and conveyance of his or her eſtates 
and effects in manner as affignments and conveyances 


of priſoners? eſtates and effects are hereinbefore directed 
to be made, 


Of detaining Unleſs ſuch creditor or creditors who ſhall have 
3 charged any ſuch priſoner or priſoners in execution as 
ment of groats. àforeſaid, his, her, or their executors or adminiſtrators, 
oth or do inſiſt upon ſuch priſoner or priſoners being 
detained in priſon, and ſhall agree by writing ſigned 
with his, her, or their name or names, mark or marks, 
or under the hand of his, her, or their attorney, in caſe - 
any {uch creditor or creditors, his, her, or their execu- 


tors or adminiſtrators ſhall be out of England, to pay 


* Court may order him to be brought up again in the ſame term, 
for it is diſcretionary. 4 

+ It is a matter of courſe for court to remand priſoner the firſt 
time, if creditor wiſhes to inquire into the truth of the ſchedule. 


and 


Sec. VI.] UNDER THE LORDS' ACT. 


and allow a weekly ſum not exceeding two ſhillings and 
four pence, as any ſuch court ſhall think fit, unto the 
ſaid priſoner, to be paid every Monday in every week 
ſo long as any ſuch priſoner ſhall continue in priſon in 
execution, at the ſuit of any ſuch creditor or creditors ; 
and in every ſuch caſe, every ſuch priſoner and pri- 
ſaners ſhall be remanded back to the priſon or gaol 
from whence he, the, or they was or were ſo brought 
up, there to continue in execution. 


But if any failure* ſhall at any time be made in the 
payment of the weekly ſum which ſhall be ordered by 
any ſuch court to be paid to any ſuch priſoner, ſuch 
priſoner, upon application in term time to the court 
where the ſuit in which any ſuch priſoner ſhall be 
charged in execution was commenced or ſhall have 
been carried on, or in the priſon of which court any 
ſuch priſoner ſhall ſtand committed on any habeas corpus, 
or in vacation time, to any judge of any ſuch court, 
may, by the order of any ſuch court or judge, be diſ- 
charged out of cuſtody on every ſuch execution, proof 
heing made before ſuch court or judge, on oath, of the 
non-payment for any week of the ſum of money or- 
dered and agreed to be weekly paid; but every ſuch 

riſoner and priſoners, before he, ſhe, or they thall be 
10 diſcharged out of cuſtody by any ſuch rule or order, 
ſhall execute an aſſignment and conveyance of his, her, 
and their eſtates and effects in manner hereinbefore 
directed, | 


And if any priſoner, who ſhall petition or apply for 
his or her diſcharge under this act, ſhall refuſe to take 
the ſaid oath hereinbefore directed to be taken, or taking 
the ſame ſhall afterwards be detected before any ſuch 
court or judge of falſity therein, or ſhall refuſe to exe- 
cute ſuch affignment and conveyance of his, her, or 
their eſtates and effects as aforcſaid, as hereinbefore is 
required to be made by him, her, or them reſpeCtively, 
he, the, or they ſhall be preſently remanded and con- 
tinue in execution, | | 


* An inſolvent debtor has a right to his diſcharge if his groats be 
not paid before ten at night of the day on which they are payable ; and 
this right is not waived by the turnkey on the felons fide accepting 
them aſter that time. Fiſter v. Bull, 5 D. & E. 35. 


Where 
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Of priſaner's diſ- 
charge on failure 
of payment. 
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How if many 
creditors wiſh 
his detention. 


9 & 10 W. z. 
c· 16 


Gaolers to give 

notice of this act 
to all debtors in 
their cuſtody, 


KC» 


on penalty of 
3 . 
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Where more creditors than one inſiſt on the pri- 


ſoner's detention, they are to pay him each not exceed- 
ing 16. 6d. per week. | 


„% And whereas many perſons are often committed 
on attachment for not paying money awarded to be 
paid under ſubmiſſions to arbitration by rules of 
court, or under ſubmiſhon to arbitration bonds, and 
which ſubmiſſions have been made rules of the court, 
in purſuance of an act paſſed in the gth & 10th years 


of the reign of king William the Third, for determin- 


ing differences by arbitration, and likewiſe for not 
paying of coſts * duly and regularly taxed and allowed 
by the proper officer atter proper demands made for 
that purpoſe ; and alſo upon any writ of excommuni- 
cato capiendo, or other proceſs tor or grounded on the 
non-payment of coſts or expences in any cauſe of 
proceeding in any eccleſiaſtical court ; it is hereby 
declared and enacted, That all ſuch perſons are and 
{hall be entitled to the benefit of this act, and ſubject 
to the ſame terms and conditions as are herein ex- 
preſſed and declared with reſpect to priſoners for 
debt only.“ 26 Geo. 3. c. 44. ſec. 3. 


« And it is further enacted, That all gaolers and 
keepers of priſons are hereby directed and required to 
give notice of this act to all perſons in their cuſtody for 
debt, within three days after ſuch perſons ſhall have 
been reſpectively committed or charged in execution, 
ſo as to make the ſame clearly and perfectly under- 
ſtood; and if any gaoler or keeper of a priſon ſhall 
neglect to give 1 notice, according to the true 
intent and meaning of this act, he ſhall forfeit and pay 
to any perſon who thall ſue for the ſame the ſum of fifty 
pounds, to be recovered by him or her by action of 
debt, in any of his majeſty's courts of record at Weſt- 
minſter, wherein no eſſoign, protection, wager of 
law, privilege, or imparlance ſhall be admitted or 
allowed; and in every ſuch action the proofs ſhall 
lie on tne perſon againſt whom the ſame ſhall be 


brought: Provided nevertheleſs, that ſuch action 


(hall be brought within {ix calendar months after the 
cauſe of action accrucd.”” Scc. 4. 


* A defendant in execution for the contempt aud for the coſts of a 


zus warrants information may be diſcharged under the lords“ act. 


„% And 
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And be it further enacted,“ That where any debtors Time allowed 
e as aforeſaid ſhall have neglected to take the benefit of ee Re 
« the ſaid act within the time limited by the ſaid act, nefit yr wig 
and ſhall have remained in priſon by the ſpace of one cited act ex- 
year, and ſhall make it appear to the court out of tended. 
« which ſuch execution iſſued that ſuch neglect aroſe 
* from ignorance or miſtake +, ſuch debtor thall then be 
entitled to take the benefit of the ſaid act as if he or ſhe 
„had taken the ſame within the time by the act ſo li- 
% mited as aforeſaid.” Sec. 5. 


* 


«c 


„ Provided always, That it ſhall be lawful for any Creditors may 
« creditor or creditors, at whoſe ſuit any debtor ſhall fle interroga- 
« be ſo in execution as aforeſaid, to file interrogatories *2% &c. 
« for the examination of ſuch priſoner, before his or 
her being admitted to take the benefit of this or th 
% before recited act.“ Sec. 6. | 


& Provided always, That this act ſhall not extend to Not to extend to 
«-any debt or debts that may be owing to the crown, 4ebts * to the 
«< nor ſhall it aſſect any proceeding which at any time I ec. 


% may be lawfully had under or by virtue of any com- 
85 miſton of bankrupt.” 


SecTion VII. 
Of Summons and Motion. 


It is frequently neceſſary, in the progreſs of a cauſe, 4; 
for the parties to apply, either by their attorney or coun- 
ſel, to a judge at his chambers, or to the court in which 


their ſuit is pending, to obtain certain orders and rules 


* A priſoner who has loſt the benefit of the lords“ act (32 Geo- 2. 
c. 28.) dy the miſconduct of an agent, may afterwards be diſcharged 
under the 26 Geo 3. c. 44+ ſ. 5. which provides relief for thoſe who 
have neglected to take 5 of the former through ignorance 
or miſtake» Pearce v. Taylor, 4 D. &. E. 231. 

Where a priſoner has been brought into court to be diſcharged 
under the lord s act, and upon his examination the court have retuſed 
to diſcharge him, they will not afterwards diſcharge him ou that act, 
though he make an affidavit of circumſtances in anſwer to the cauſe 
ſhewn on his examination againſt his diſcharge, and that thoſe circum 
ſtances were not then diſcloſed owing to a miſtake. The Sth fe-. 
26 Geo, 3+ c. 44. is only meant to remedy a negle& in not taking the 
benefit of the lords' act within the time limited by that act. Thornton 
and another v. Dunphy, 1 H. Blac, 101. 


agreeable 
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Summons, 
how taken out. 


Service thereof. 


Attendance 
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agreeable to the urgency of their caſe; the firft of 
which is procured by /ummons, and the laſt by motion. 


Of proceeding by Summons, 


A ſummons may be taken out before any judge of 
the court wherein the action is brought; for which 1 5. 
is paid; and the ſame for every renewal thereof, whe- 
ther in term or vacation. 


A true copy of the ſummons muſt be ſerved on the 
plaintiff or defendant's attorney ; and if there be no at- 
torney, on the parties themſelves, or left for them at 
their laſt place of abode. As it may afterwards be ne- 
ceſſary for the perſon ſerving the ſame to ſwear to ſuch 
ſervice, he ought to examine it with the original. 


At the hour appointed by the ſummons, the attorney 
taking out ſame ought to attend at judge's chambers, 
and wait half an hour * for the attorney of the ad- 
verſe party ; if he does not attend by that time, then take 
out and ſerve a ſecond ſummons, marking thereon ſecned 
ſummons ; upon which attend as before, and again renew 
the ſame, and ſerve it, marking thereon cd ſummons, 


which, if not obeyed, make afhdavit before the judge of 


How, if diſ- 
obeyed. 


t impeaching 


* 


having taken out and attended upon the third ſummons, 
and a judge's clerk will give you an order for the mat- 
ter applied for. Pay for each order 25. and ſerve ſame 
in like manner as the ſummonſes. 


If judge's order be diſobeyed ; and the party who ap- 
plied for it would wiſh to enforce it by attachment, he 
muſt previouſly move to make the judge's order a rule 
of court; and then move for an attachment, which the 
court will, in ſome caſes, award in the firſt inſtance ; 


but generally a rule % is granted to thew cauſe why 
an attachment ſhould not iſſue. 


If a judge's order be acquieſced in, it is as valid as 
any act of the court; but the validity of it may be im- 
peached, either by moving the court to ſet it aſide, or, 


* Formerly one hour's attendance was neceſſary ; hut now by rule, 
K B. Trin. 35 Geo- 3+ an ettendance on any judge's ſummons, tor half 


an boar, next immediately following the returu thereof, ſhall be ſuſi- 
cieut -· 
if 
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if made in vacation, by applying the next term to ſet 
aſide the proceedings had under it. Tidd, 270, 
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Of proceeding by Motion. 


A motion is an occaſional application to the court by Motion, what- 
the parties or their counſel, in order to obtain ſome rule 
or order of court which becomes neceſſary in the pro- 
greſs of a cauſe, or to get relieved in a ſummary man- 
ner even after the action is at an end, without the ne- 
ceſſity of reſorting to the more expenſive and dilatory 
proceeding of an audita querela. 


A motion is uſually grounded upon an affidavit, be- Affidavit neceſ- 
ing a ſtatement upon oath of the facts upon which the ſary. 
application to the court is made. 


It is ſometimes abſolute in the firſt inſtance, if the Rule abſolute. 
thing applied for is a mere matter of courſe ; otherwiſe, 
it is only granted conditionally, to become abſolute on a Rule niſi. 


certain day, unleſs cauſe be ſhewn to the contrary ; it 
is then called a rule 11%. 


A copy of the rule muſt be ſerved on the oppoſite Service thereof. 
party ; and, if no cauſe ſhewn on the day, it may be 

made abſolute the next day, upon affidavit of the re- 

gular ſervice of the rule n/7. 


If cauſe is intended to be ſhewn againſt it, a copy of Copy of rule 
the rule, and allo of the affidavits on which it was and = 
granted, (and which are always left with the clerk of. 
the rules till made abſolute or diſcharged,) muſt be 

had from the office, otherwiſe the court will not permit 

any caule to be ſhewn, 


Sometimes cauſe is ſhewn upon the weakneſs of the of hewing 
party's own afhdavit who obtained the rule; ſome- cauſe. 
times upon the facts to be diicloſed in antwer, and 
which are ſtated in an affidavit on the other ſide. 


As the counſel's name who obtained the rule n/7 is 
always put in the rule, it is the practice for the counſcl 
on the other ſide to inform him of his intention to ſhew 
cauſe, and to ſhew him the affidayits with which he is 
furniſhed for that purpoſc. 


When 
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How diſpoſed 


of, 


Affidavits in- 
titled, 


Rule niſi, 


Stay of pro- 
ceedings, 


Of filing affida- 
vits. 


Of enlarging 
the rule. 


Shewing cauſe 
at chambers. 


Coſts of mo- 
tio * 


Premptory 
rule, What. 


Curt. 


SUMMONS AND MOTION. 


When cauſe is ſhewn, the party to ſhew cauſe be- 


gins, and the other anſwers; the court then decides 
according to the merits, 


[Ch. XIX. 


The affidavits, on each ſide ſhould be properly in- 
titled and ſtamped, and not ſworn before à commiſ- 


ſioner who is the attorney in the cauſe ; otherwiſe they 
will be bad. 


A rule niſi to ſet aſide proceedings for irregularity, 
and in the mean time proceedings to be ſtayed, operates 
as a ſuſpenſion to the proceedings till diſcharged. 


If the affidavit on ſhewing cauſe is a poſitive contra- 
diction, though falſe, the rule ui will be diſcharged, 
the court cannot enter into the merits of the truth - or 
falſehood of the fat; but the only ſtep for the other 


fide to take is to deſire the affidavit may be filed, and 


indict the party making it for perjury. 


If the application be ſuch that the adverſe party 


cannot be prepared to ſhew cauſe againſt it in time, as 
where he is obliged to ſend into the country for in- 
ſtructions, and cannot get his affidavit ready, or the 
like, he may move the court to enlarge the rule till 
ſome other day; but the court will be cautious of ſuf- 
fering this, if the other fide is to be delayed by it (un- 
leſs they conſent) ; and if the party is in cuſtody, they 
will ſcarce ever permit it. | | | 


If a rule is enlarged near the end of the term, it is 
ſometimes ordered for the ſake of expedition to ſhew 
cauſe at a judge's chambers, 


The colts cf the motion are in the diſcretion of the 
ln. general, if the rule %% is drawn up on pay- 
ment of coſts, if diſcharged, it is diſcharged with colts ; 
but that is not always the caſe; nor, it made abſolute, 
is it always made abſoſute with colts. The coſts are 
often directed to abide the event; i. e. to be paid by the 
party who is ultimately unſucceſs/ul in the cauſe. 


Sometimes a rule becomes peremp?ory ; that is, when 
it is enlarged till the next term, 


By 
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By Reg. Mich. 17 Geo. 3. it is ordered, That all 


rules enlarged till the next term be peremptory ; and 
that eight be ſet down for every day. They are then 
called on in order, when cauſe muſt peremptorily be 
ſhewn, or they will be made abſolute. 


If a rule be drawn up otherwiſe than as intended, it When court 
cannot be altered without a. freſh application to the will open rule, 
court, who will order the miſtake to be rectified; ſo 
they will open any rule, and ſuffer cauſe to be thewn, 
if made abſolute too ſoon, or by ſurpriſe, upor. the op- 
poſite party, or the like. 


For the better conducting of the buſineſs of the courts, Days appointed 
certain days are appropriated to certain purpoſes. Thus, for the buſineſs. 
Tueſdays and Fridays are called paper days ; and par- 
ticularly ſet apart for arguing all cauſes ſet down in the 
paper, by the clerk of the papers. 


By Reg. Mich. Term, 30 Geo. 2. all ſpecial cauſes; Of ſpecial 
to be ſet down by the clerk of the papers of this court cauſes, how ſet 
to be argued, ſhall be entered at leaſt four days exclu- n 
five of the day of argument ; of which notice (hall forth- 
with be given to the attorney, or agent, on the other 
fide ; 41 that all ſuch cauſes ſhall be argued in the 
order and courſe the ſame ſtand entered; and ſhall not 
be adjourned to any future day, by conſent or other- or adjourned. 
wiſe, unleſs the court ſhall, for reaſonable cauſe veri- | 
ned by afhdavit, upon application to be made to either 
of the ſaid parties, their attorney, or agent, at leaſt two 
days before the day of argument, otherwiſe order ; and, 
all ſuch cauſes remaining undetermined, at the end of 
any term ſhall, without any new entry, he continued in 
the books kept by the clerk of the papers, to come on 
the next term in the order and courſe the ſame ſtand, 


Wedneſdays and Saturdays are appropriated to ſpe- Crown paper- 
cial caſes and other buſmeſs on the crown ſide; Mlon- days. 
days and Thurſdays are open days for motions, or any 
buſineſs that may be appointed by the court to come 
on; and on the other days, aſter the civil paper or crown 
buſineſs is gone through, motions are heard. 


Vo. II. I: To 
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New Practice of 


King's Bench 
in hearing mo- 
tions intro- 
duced by Lord 
Mansfield. 


SUMMONS AND MOTION. ch. XIX. 


To that liberality of ſentiment which ſo eminently 
adorned the late accompliſhed and venerable Chief 
Juſtice of the King's Bench, the Earl of Mansfield, is 
the junior part of the bar indebted for the valuable pri- 
vilege which they at preſent enjoy, of being enabled to 
bring the buſineſs of their clients before the court with 
equal expedition with their ſeniors in the profeſſion. 


Before Lord Mansfield's time, the ſettled and general 
rule of the court was, to begin every day with the ſenior 
counſel yvithin the bar, and then to call to the next 
ſenior in order, and fo on, as long as it was convenient 
to the court to ſit; and to proceed again in the ſame 
manner upon the next and every ſubſequent day, although 
the bar had not been half or perhaps a quarter gone 
through upon any one of the former days ; fo that the 
juniors were very often obliged to attend in vain, with- 
out being able to bring on their motions for many ſuc- 
ceſſive days. But that learned and ever to be refpoBted 
judge was no ſooner ſeated on the bench, than he 
eſtabliſhed a different and more equitable method ; for 
he profeſſed, and moſt punctually practiſed, the going 
quite through the bar, before he would begin again 
with the ſeniors, even though it ſhould happen to take 
up two or three more days, before all the motions which 


were ready at the bar, on the firſt day, could be heard. 
Burr, 58. 


T 
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CHAPTER XX. 
Of Error. 


Sec. 1. The Nature of the Writ of Error, and 
in what Caſes it lies. 


SEC. 2. Of proceeding in Frror from the Com- 
mon Pleas into the King's Bench. 


ITY 3. Of proceeding in Error from inferior 
Courts into the King's Bench. 


SEc. 4. Of proceeding in Error from the King's 
Bench into the Exchequer Chamber. 


SEC. 5. Of proceeding in Error in Parliament. 


Sec. 6. Of proceeding in Error coram nobis, 
Sc. 


SEC. 7. Of proceeding in Error tam quam. 


Sxc. 8. Of proceeding in Error by Plaintiff to 
reverſe his own Judgment. 


SEC. 9. Of Summons and Severance in Error, 
of Fal, g Writs of Error, of the Abatement 
of Writs of Error, of amending Judgments after 
Error brought, and amending Writs of Error. 


SEC. 10. Of Falſe Judgments. 


SECT1oN J. 


Of the Nature of the Writ of Error, and in what 
Caſes, and into what Court it lies. 


| \ \ is obtained, if either party be diſſatisfied with it, What. 
the record may be removed by writ of error into a ſu- 


perior tribunal, in order to the reverſal or afirmance of 
the former judgment. 


11 2 A writ 


HENEVER the final judgment of the court it 
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When it lies. 


When in ſame 
court, 


When in a fu- 
perior court. 


When it lies 
into K. B. 


to C. B. 


OF PROCEEDING IN ERROR, &c. ICh. xX. 


A writ of error lies for ſome miſtake, or ſuppoſed 
miſtakes, in the proceedings of a court of record; for to 
amend errors or miſtakes in a baſe court, not of re- 
cord, a wrt of falſe judgment lies, of which hereafter, 
Section 10. : 


A writ. of error is a writ of right in all cafes. but 
Felony and treaſon, Salk. 504. and may be had againſt the 
king. 


Error lies either in the ſame court where the judg- 
ment was, or in a ſuperior court. —lIt hes in the ſame 
court where the judgment was given, when the error 
was not for any fault in the court, but for ſome defect 
in the proceſs. of the eauſe, other than in the judgment, 
or for a default of a continuance, Dy. 196. a. or for de- 
fault in adjudging execution, 1 Rol. 176. 7 Hen. 6. 
30 Yelv. 157. F. N. B. 21. i.; as for miſpriſion of the 
clerk, or for error in rt; and there the writ may be 
in the ſame court, 1 Sid. 208. except where ſuch error 
is in the I'xchequer. 3 Lev. 38. But if there is error 
in /aw, or in the judgment of the court, then the writ 
lies to a ſuperior court, and ſuch writ of error only lies 
upon matter of lat arifing upon the face of the proceed- 
ings, ſo that no evidence is required to ſubſtantiate or 
ſupport it; for if there has been an erfor in the deter- 
mination of the Vadis in the cauſe, which it was the pro- 
vince of the jury to determine, the method of obtain- 
ing redreſs, in ſuch caſe, is not by a writ of error, but by 
an attaint- of the jury, o rappealing to the juſtice of the 
court to grant a ne trial, in order to correct the miſ- 
takes of the former verdict. 


A writ 4 error lies from almoſt all inferior courts of . 
record in England into the King's Bench. But error 

does not lie from any inferior court of record in Eng- 
land into the Common Pleas, except in two or three 


Q. Whether in- caſes ; for which vide-Com. Dig. Bac. Abr. &c. But 


the better opinion ſeems to be, that error lies not into 
C. B. in any caſe. In courts newly conſtituted, and 
which are empowered to proceed in a method different 
from the courts of common law, their judgment. is not 
fubjeCt to a writ of error; but yet the King's Bench 
may examine them by certiarari or mandamus. 


Till 
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Till the late repeal of the declaratory af?, 6 Geo. 1. No wk of error 
c. 5. the Houſe of Lords in Ireland had no juriſdiction . ire 
of error from any court there; and error in a judgment 
in the King's Bench in Ireland lay e in the 
King's Bench here. But now the Houſe of Lords in 
1 will be the dernier reſort there, as it is in Eng- 

ad. xr 


Errors in judgments, rea! and mixt, before the juſtices From courts in 
in their great ſeſſions in Wales, lie in the King's Bench, Wales. 
by the 34 & 35 of Hen. 8. c. 26. 


And errors in e in pleas perſonal there, lie From county 
alſo in the King's Bench, ſince the ſtat. 1᷑ W. & M. Palatine. 
c. 27. 


If error is in the county palatine of Lancaſter, the 
writ is directed to the chancellor or his deputy, com- 
manding that he give it in charge to the juſtices at 
Lancaſter, that they ſend to him in his chancery the re- 
cord, 8&c. and the writ which came to him thereupon, 


1 


and that he tranſmit the record. 


But if an erroneous judgment be given in Durham, 
in the chancery, upon proceedings according to the 
common law, or before the juſtices of the biſhop, a writ 
of error lies hefore the biſhop himſelf; and if he gives 


an erroneous judgment, error lies in the King's Bench. 
2 Crom. 330. 1 CITE: 


But error om à judgment in the Cinque Ports lies From Cinque 
neither in the King Bench nor . Pleas ; but Ports. 

by cuſtom ſuch judgment is examinable by 84%, in na- 

ture of a writ of error, coram domino cuflede, ſer guardiano 

ſuinque portium apud curiam ſuam de Shepway, | 


Nor does error he in the King's Bench or Common From court of 
Pleas on a judgment in the Hannaries, hut an appeal to ſtannaries. 
the guardian, and from him to the prince; and if no 
prince to the king's council. 2 Crom. 330. 


Where plaintiff has {uttered a nonſuit, he cannot No writ of error 
bring on that judgment; for though the record be ever on none. 
ſo erroneous, he cannot afier his default by ſuffering a 
nonſuit have judgment in his favour. MAemplana v. 
Ii3 Macaulay, 
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Who muſt be 
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Maucaulay, K. B. 4 D. & E. 436. Box v. Bennet, C. B. 
1 H. Blac. 432. But Semb. contra, Str. 235. 


It is a certain rule, that all the parties to the ſuit be- 


Parties in error. Jow muſt, in all caſes of error, be made parties alſo in 


How to pro- 


cure Writs 


the writ of error; and in caſe of the death of a party 
he mult be named, and his death alleged in the wr. 
And if one refuſes, he ſhould be ſummoned and ſe- 
vered. Carth. 7. Stra. 606, Cooper v. Ginger. See 
poſt, Section 9. 


SECTION II. 


Of proceeding in Error from the Court of Common 
Pleas into the King's Bench. 7 


g. Of ſuing out Writ and of Bail thereon, 
when requiſite, &c. e aſe e de det 
B. Of tranſmitting the Record, and herein of 
the Scire Facias quare Executionem nun. 
C. Of non-proſling the Writ. 
D. Of alleging Diminution. 
E. Of aſſigning Errors, Joinder in Error, and 
of the Error Book, and of the Scire Facias ad 
audiendum Errores. e Eo 


F. Of the Judgment and Execution. 


A. Of ſuing out Writ and of the Bail thereon, 


If an erroneous judgment is given in the Common 
Pleas, the writ of error in all cafes is made returnable 
into the court of King's Bench. | 


In order to bring error, the attorney for the party 
ſuing it finds the number of the judgment roll from the 
docket of the prothonotary's office, and thereby finds 
the roll in the treaſury, of which he makes a copy, and 
thereupon the curſitor makes out the writ of error. 
Which may be: ſued out before judgment, but judg- 

a ment 
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ment muſt be given before the return of it. 3 Keb. 308. 
Vent. 96. Latch. 133. 


For ſhould it be made returnable before judgment Return thereof. ; 


ven, it is ſuch a fault as is not amendable. Str. 807, 
1 v. Nixon, 1 D. & E. 279. 


When the writ of error is obtained from the cur/itor, Allowance, 
you muſt get it ſealed, and then carry it to the clerk of 
the errors, and pay him his fee for the allowance of it, 
who will give you a notice in writing of ſuch allowance; 
after which you ſhould ſerve the other party's — 
with a copy of the writ and allowance thereof, whic 
ſhould be ſerved immediately ; for until it is ſerved, it is 
no ſuperſedeas to the execution; nor is it a ſuper/edeas, How far a ſu- 
unleſs bail be put in by the party ſuing the writ of perſedeas. 
error, provided it be a caſe that requires bail. 


Of the operation of the allowance, and how a writ 
of error operates as a ſuperſedeas, fee vol. I. ch. 12. J. 


In order to prevent vexatious delay by frivolous writs of bail in error 
of error, and to protect the party who has obtained a 
judgment, ſpecial bail is in many caſes, by particular 
ſtatutes, required to be given by the plaintiff in error ; required by dif- 
and perhaps it would be better if the legiſlature had ferent ſtatutes. 
made it requiſite in all caſes. | | 2 

The firſt ſtatute requiring bail on error is the 31 Eliz. e. 3. 
31 Eliz. c. 3. ſec. 3. which enacts, That before any uin error 
allowance of any writ of error, or reverſing of any N 
« outlawry be had by plea or otherwiſe, through or by 
«« want of any proclamation to be had or made accord- : 
ing to the form of this ſtatute, the defendant in the 
original action ſhall put in bail, not only to appear 
« and anſwer to the plaintiff in the former ſuit in a 
« new action to be commenced by the ſaid plaintiff, for 
« the cauſe mentioned in the firſt action, but alto to 
* ſatisfy the condemnation, if the plaintiff ſhall begin 
„ his ſuit before the end of ws terms next after the al- 
*« lowing the writ of error, or otherwiſe avoiding of the 
*« ſaid outlawry.”? ; 


The next ſtatute, requiring Bai on error is the 3 Jac. t. 3 Jae. 1+ e. 8. 
c. 8. intitled, An act to avoid unneceſſary delays of bail in error in 
| . 5 . © ,, debt or bond. 
114 execution; or for rene. 
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Nature of re- 
cognizance · 


Explanation of 
the ſtatute. 


To what caſes 
it extends. 


Of bonds for 
performance of 
covenants ; 


or in part only 
for payment of 
monex ; 
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© execution ;—whereby it is enaQed, ** That no exe- 

„ cution ſhall be ſtayed or delayed upon or by any writ 

of error, or ſuperſcdeas thereupon to be ſued for the 

«« reverſing of any judgment given in any action or bill 

of debt upon any /ingle bond for debt, or upon any obli- 

gation with condition for the payment of money only ; 

% or upon any action or bill , debt for rent, or upon 

% any contract ſued in any of his highneſs's courts of 
„ record at Weſtminſter, or in the counties palatine of 
© Cheſter, Lancaſter, and Durham; or in the courts 
of great ſeſſions in any of the twelves ſhires of 
« Wales, unleſs /uch perſon or perfons, in whoſe name or 
« names ſuch writ of error ſhall be brought, with two ſuf- 
& ficient ſureties, ſuch as the court (wherein ſuch judgment 
js or ſhall be given) ſhall allow of, ſhall firſt, before 
* ſuch ſtay made or ſuper ſadeas to be awarded, be bound 
unto the party for whom any ſuch judgment is given, 
* by recognizance to be acknowledged in the ſame 
4% court, in double the ſum adjudged to be recovered by the 
* ſaid former judgment, to proſecute the ſaid writ of 
error with effect; and alſo to /atisfy and pay (if the 
& ſaid judgment be affirmed) all and ſingular the debts, 
„damages, and coſts, adjudged upon the former judgment; 
and all cofts and damages to be alſo awarded upon the 
% delaying of execution.” | 


cc 


cc 


The only caſes provided for by this ſtatute were, 
actions of debt upon any /ingle bond for debt, or obligation 
with condition for payment of mency only, or action of debt 
for rent, or upon any contract. | 


Bail therefore is not requiſite upon bringing a writ 
of error upon a judgment in an action of debt founded 
upon a prior judgment, Bidaleſon v. Whytell, Burr. 1 548. 
becauſe this is ca/us omiſſus out of this aft, which is to 
be taken literally, and not extended by conſtruction. 
bid. and 1 Blackſ. Rep. 506, Biddleſon v. Miel. 


No bail is neceſſary in bringing a writ of error upon 
2 judgment in debt or bond conditioned for. performance 
of covenants, Or 4þ3n @ hbail-bond, becauſe theſe bonds are 
not conditioned for tlie payment of money only. 


The condition of a bond was to perform covenants in 
an indenture; and among the reſt was one for payment 
2 


Sec. II.] OF PROCEEDING IN ERROR, &c. 


of money, and the others were collateral ; and the breach 
aſſigned was for the non-payment of the money : yet, on 
error brought upon the judgment no bail was taken; 
for per Holt, this is not a condition for the payment of 
money only, but to do collateral acts. It is true, the 
breach aſſigned is for not paying the money ; and there- 
fore the caſe upon the pleadings is the ſame as if the 
condition had been for the payment of money only, yet 
the condition is not for the payment of money only. 


Carth. 28. 
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The condition of a bond was to pay for ſo much beer or to pay for 
goods to a cer - 
tain amount - 


as ſhould be delivered to S8. not exceeding 1001. After 
judgment upon demurrer below, error was brought. 
Et per Cur. no bail requiſite, This ſum was not cer- 
tain even at the time of the action brought. Thrale v. 
Vaughan, Stra. 1190. 1 Will. 19. S. C. 


Action upon an zn/imul computaſſet in C. B. error Of an infimul 
brought in B. R. after judgment tor the plaintiff; and com putaſſet - 


upon the queſtion of bail being requiſue, per Cur, 
This caſe is out of the ſtatute, for the debt recovered did 
net accrue by any contract or other duty certain at firſt, 
but merely upon an account between the parties, which 
account has reduced divers uncertain ſuins to one cer- 
tainty : therefore, as the action was ſounded upon the 
account, which is uncertain, this caſe is out of the ſta- 
tute The ſame law in debt, upon an award, when the 
arbitrators have reduced divers controverſies to be re- 
compenſed by one {ſum : though this is a debt, yet it is 
not ſuch a one as is intended, by the ſtatute, which muſt 
be a debt certain at firſt, Yelv. 227. 2 Bulſt. 53. 


The original action was in debt on bond conditioned Of bond to pay 
to pay ſo much money as J. S. thould declare to be due money to be 


on an account; and, after pleadings below, error was 
brought on the judgment. And by all the judges, except 
Keeling, the plaintzff in error muit put in bail, or exe- 
cution may go; for this obligation is made tor the pay- 
ment of money only, which though not certain when the 
obligation was made, is yet certain before the aCtion 


brought. 1 Lev. 119. 1 Keb. 613. 690, The Dean of 
ot. Paul's v. Capell. 


But 


awarded. 
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bonds- 


To pay money 
according to in- 
denture. 


Bonds given as 
collateral ſe- 
curity. 


If bond be not 
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But if the defendant brings error after judgment 
againſt him in an action upon a bottomree bond, he muſt 
put 1n bail ; becauſe the contingency having happened, 
this is now, in every reſpect, a bond for the payment of 
money. Stra. 476, Pitt v. Coney. 


Motion for leave to take out execution, no bail being 
put in on a writ of error brought by defendant, the action 
being in debt on bond, conditioned only for payment of 


money according to the true intent and meaning of an 


indenture, and not performance of covenants. On 
ſhewing cauſe, the court held that bail was required by 
3 Jac. 1. If the bond had been generally for performance 
of covenants in an indenture, and the only covenant in 
that indenture had been for payment of money, bail 
muſt have been given on error. But the court gave 
time to put in bail. Barnes, 98, Littloton, executor, v. 


Hanſon. 


The condition of a bond was for payment of goo, 
at ſuch a day, being the ſum mentioned in certain in- 
dentures of ſuch a date. And error being brought, the 
plaintiff in error would have been excuſed from giving 
bail, becauſe the words of 3 Jac. 1. are, ** bonds for pay- 
ment of money only; whereas, this was rather a bond 
for performance of covenants. But the court held, that 
bail ought to be given; for the material part of the 
condition was the payment of 500/. and the other 
words were only added to ſhew they were not diſtinct 


debts, but only different ſecurities for the ſame. Deſ- 
boſdes v. — Stra. 959. 


A bond given bv a third perſon, to a third perſon, as 
collateral ſecurity for a debtor's paying his creditors 
15s. in the pound upon a liquidated total of his debts, 
is a bond with condition for the payment of money 
only within this act; therefore bail requiſite. Burr. 
Rep. 4 pt. 746.—And its being payable by inſtalments 


makes no difference. 


But if an action of debt be brought on a bond con- 


within ſtatute, ditioned for the performance of covenants, and the de- 


but judgment by ſendant lets judgment go by default without cravin 
default, bail is N 


requiſite· 


oyer of the condition, and after brings error, he mu 
put 
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put in bail ; becauſe it does not appear to the court up- 
on the record, that the condition was for performance 
of covenants. This is the practice in B. R. 


But in C. B. it is otherwiſe, as appears by the follow- 
ing caſe. Plaintiff declared in debt on a bond, of which 
detendant craved oyer ; and the condition appeared to be 
for performance of covenants. Defendant after oyer, in- 
ſtead of pleading, entered nil dicit; in order that oyer 
of the condition appearing upon record he might bring 
a writ of error without bail. The court, on hearing 
counſel, ſet aſide this entry, and gave plaintiff leave to 
enter judgment by default. And the queſtion then was, 
whether the condition of the bond not appearing on re- 
cord, bail cught to be required on the writ of error or 
not? And the court held, that the matter of bail is 
properly examinable by affidavit ; and the bond being 
conditioned for performance of covenants, bail ought 
not to be required. Spnks v. Bird, Barnes, 72. 


Motion for bail upon error in an action of debt on 
bond, conditioned for payment of 3001. mentioned in 
a ſurrender of a copyhold by way of mortgage, and 
not for performance of covenants, wherein judgment 
had paſſed by default. Per Cur. there muſt be bail. 


This caſe is out of the ſtat. 16 & 17 Car. 2. but within 


the ſtat. 3. Jac. 1. Barnes, 78, Woods v. Armſtrong. 


It is to be obſerved, that the above ſtatute of James Statute of James 
extends to all ſuch actions as are mentioned therein, extends to 
judgment by- 


whether judgment be after verdict or by detault ; but 
the two following ſtatutes only extend to judgment 
after verdict ; ſo that no bail is required on error to re- 


verſe a judgment by default, except it comes within the 
ſtatute of James. 


The third ſtatute requiring bail is the 13 Car, 2. c. 2, 13 Car. 4. 


22 after reciting the ſtatute of 3 Jac. 1. in ſec. 8.), 
ec. 9. enacts, ** T hat no execution ſhall be ſtayed in 
any of the courts aforeſaid, by any writ or writs of 
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In what caſes 
bail required 


** error, or ſuperſedeas thereupon, after any verdift and aiter verdict. 


Judgment thereupon obtained in any attion of debt ground- 
Ded upon the ſtatute made in the ſecond year of the 
** reign of the late king Edward the Sixth, for not 


( ſetting 


492 


Double coſts 
given · 


16 & 17 Car. 2 


In what caſes 
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after verdict · 


Dower. 


Ejectment · 
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<« ſetting forth of tithes ; nar in any action upon the caſe 

upon any promiſe for payment of money, actions ſur trover, 
« actions of covenant, detinue, and trefpaſs, unleſs ſuch 
*© recognizance, and in ſuch manner, as by the ſaid re- 
cited former act is directed, ſhall be fart acknow- 
„ ledged in the ſaid court where ſuch judgment is 
„ given.” | 


= 


Sec. 10. Gives double coſts to a defendant by de- 
lay of execution by reaſon of error brought, if the 
judgment be affirmed.“ | | 


Sec. 11. Provides that the ſaid ſtatute ſhall not ex- 
e tend to actions popular; or upon penal ſtatutes, in- 
„% dictments, &c. other than the ſtatute of. Edward the 
Sixth mentioned.“ 


The fourth ſtatute requiring bail on error, is the 
16 & 17 Car. 2. c. 8. ſec. 3. which enacts, . That no 
„ execution ſhall be ſtayed in any of the aforeſaid 
% courts *, by writ of error or ſuper/edeas thereon, gfter 
„ verdict and judgment thereupon, in any action per- 
« ſonal whatſoever, unleſs a recognizance, with con- 
dition according to the ſtatute made in the third year 
of king James the Firſt, ſhall be firſt acknowledged 
in the court where ſuch judgment thall be given:“ 
and further, That in writs of error to be brought 
upon any judgment after verdi# in any writ of dower, 
* or in any action of eetz:om firme, no execution (hall 
be thereupon or thereby ſtayed, unleſs the plaintiff 
or plaintiffs in ſuch writ of error ſhall be bound un- 


to the plaintiff in ſuch writ of dawer, or action of 


gjefione firmæ, in ſuch reaſonable ſum as the court 
«« to which ſuch writ of error ſhall be directed ſhall 
„think fit; with condition, that if the judgment fhall 
„ he affirmed in the ſaid writ of error, or that the faid 
« writ of error be diſcontinued on the default of the 
„ plaintiff or plaintiffs therein, or that the ſaid plaintiff 
or plaintiffs be nonſuit in ſuch writ of error, that 
then the ſaid plaintiff or plaintiffs ſhall pay ſuch 
** coſts, damages, and ſum and ſums of money as ſhall 
*+ be awarded upon or after ſuch judgment affirmed, 
% diſcontinuance or nonſuit had.“ 6 


The ſame courts as are mentioned in the ſtatute of James 1. viz 
the courts at Wefiminſter, courts of the counties palatine, and great ſaſſions . 


An 


Ub 
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And by ſec. 4. To the end that the ſame ſum and 


« ſums and damages may be aſcertained, it is enacted, 
« That the court wherein ſuch execution ought to be 
« granted, upon ſuch affirmation, diſcontinuance, or 
« nonſuit, ſhall iſſue a writ to inquire as well of the 
e meſne profits, as of the damages by any waſte com- 
« mitted after the firſt judgment in dower, or in gec- 
© tone firme ; and upon the return thereof, judgment 
-< ſhall be given, and execution awarded for ſuch meſne 
profits and damages, and alſo for coſts of ſuit.” 
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Provided, That this ſtatute ſhall not extend to any Exceptions in 


«« writ of error to be brought by any executor or admi- the ftature. 


% niſtrator, nor any action popular or upon a penal 
« ſtatute (except the ſtatute of Edward the Sixth), nor 
«© upon indictments,” &c. 


On error in ejefment, the plaintiff in error being in 
a remote part of the kingdom, found two ſufficient men 
to be his bail, who were bound in a recognizance, &c. 
The court, holding that the intent of this ſtatute of 
Charles the Second being to fecure he defendant in 
error, it was here fully obſerved, becauſe this bail was 
better than the Paiste own recognizance. Barnes v. 
Bulver, Carth. 121. Goodtitle v. Bennington, Barnes, 7 5. 


Bail was put in by plaintiff in error in ejectment, Phintif need 
but he himſelf was not bound as required by the ſta not enter into 


tute 16 & 17 Car. 2. on which plaintiff below moved 


thew cauſe. For plaintiff in error it was urged, that 
it 15 become the conſtant practice to give bail by ſure- 
ties, and more for the advantage of defendant in error. 
Per. Cur. before the ſtatute 16 & 17 Car 2. no bail was 
required in dower, ejectment, &c. By the ſtat 2. Jac. 1. 
bail was required in debt only. The ſtat. of Car. 2. 
extends to all perſonal actions after verdict, and re- 
quired ſureties. In dower, real or mixt actions (and 
erefment is a mixed action) after verdict it requires the 
party to be bound. This is a leſs ſecurity than by bai 
who juſtify, for the party is bound by the judgment. 
Bail in error cannot be put in before a commiſſioner in 
the country. The method of the ſtatute cannot be 
followed without great inconvenience ; an a better 
method, 


recognizance, 


| : : two furetics 
for leave to take out execution, and obtained a rule to ſuſicient. 
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method, where the party lives at a diſtance from Lon- 
don, is ſubſtituted, and has been the practice ever ſince. 
Rule diicharged. Lu/hington and Doe on dem. of Gods 
Frey. Barnes, 78. | 


e "ing non A recognizance on error in cement, ought to be in 
bail to be given. the value of two years meſue profits; and double coſts 
| is uſually taken in both courts, Barnes, 103. ; or in 
double the rent due if gectment for rent. Burr. 2501. 


If no bail giver. Error on verdict in cjedment allowed, but plaintiff in 
error entered into no recognizance, nor put in bail, as 
plaintiff below had not got the coſts taxed, without 
which the meaſure or quantum of the recognizance 

| could not be fixed. Plaintiff below, for want of the 

2 facias recognizance and bail, in four days, took out an habere 

. Jacias poſſeſſionem, and had poſſeſſion given him, which 

1 the court held to be regular. Et per Cur. Defendant 
ſhould have applied to ſtay execution, and then the court 

would have obliged plaintiff to have got his coſts taxed. 
The writ of error is no ſuper/edeas without bail. A judge 
would have taken bail, if applied to. Rule diſcharged. 
Barnes, 212, Betts on dem. of Robſon v. Egerton. 


In what caſes If judgment be againſt an executor or adminiſtrator de 
OD bn. Bonis propriis, and he brings a writ of error, he mult put 
e in bail in ſuch caſes as are required by the ſtatutes be- 


fore mentioned, and pay coſts if judgment be affirmed; 
but if judgment be de nis teſtatoris only, he thall nei— 


ther put in bail nor pay colts. Vide the proviſo in 16 
& 17 Car. 2. | 


Though an executor is not obliged to give bail on 
error, yet the court may take it; and if he does give 
bail, it is binding. Str. 745, Laſere v. Johnſon. 1dem 
v. Emily. 


A ſcire facias againlt the defendant, as adminiſtrator 
on a devaſiavi alleged, and judgment was de bonts pro- 
prits ; on which he brought error; and by the whole 
court, he ſhall tind bail, tor here he is charged in his 
proper goods, and it is not as where an admmiſtr ator is 
charged in the teſtator's goods. 1 Lev. 245. 1 Sid. 
368. 2 Keb. 295. 371. 


Aſter 
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After an award of execution againſt hai on a recog- 
nizance in error, they brought a writ of error as to ſuch 
award of execution. Plaintiff moved for leave to take 
out execution for want of bail on the writ of error 
brought by the bail, and obtained a rule to ſhew 
cauſe, which was diſcharged ; no bail in this caſe being 
requiſite. Barnes, 194. 


But in error on a judgment after verdict upon a ſci, fa. 
againſt bail, there muſt be bail to the writ of error. 2 
Blackſ. Rep. 1227. And in this caſe held, that a /. 

fa. is a perſonal action, and conſequently within the 
ſtatute 16 & 17 Car. 2. which requires bail on error of 
a judgment after verdiet in any action perſonal, 


Bail is not requiſite, as it ſhould ſeem upon bringing 
a Writ of error returnable in parliament upon a judg- 
ment in B. R. in action of debt brought upon a recog- 
nixance in error. Burr. 1567-8. But Q. 


But upon error in parliament of a judgment affirmed 
in B. R. new bail is required. Salk. 97. 
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When bail re- 
quired upon er 
ror brought by 
bail ; 


or upon a recog» 
nizance in error. 


Formerly, upon error brought of a judgment in an Of bail on error 


inferior court of record, no bail was neceſſary, as not 
within either of the foregoing ſtatutes: but now, by 
19 Geo. 3. c. 70. it is enacted, That no execution 
«« ſhall be ſtayed upon or by any wrz of error or fuper- 
& ſedeas thereon to be ſued for the reverting of any 
judgment given in any inferior court of record, where 
© the damages are under ten pounds, unleſs ſuch per- 
«« ſon, in whoſe name the writ of error ſhall be brought, 
© with two ſufficient ſecurities, ſuch as the court 
«« (wherein ſuch judgment is given) thall allow of, ſhall 
« firſt, before ſuch ſtay made, or /uper/edeas awarded, 
«© be bound unto the party for whom any ſuch judg- 
ment is given, by recognizance to be acknowledged 
in the ſame court, in double the ſum adjudged by the 
« former judgment, to proſecute the ſaid writ of errot 
« with effect ; and alſo to fatisfy and pay (if the ſaid 
judgment be affirmed, or writ of error be non- proſſed) 
all and ſingular the debts, damages, and coſts ad- 
«« judged ; and all the coſts and damages awarded for 
the delaying of execution. 


rom inferior 
courts- 


* 
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When new bail Tf a writ of error in B. R. on a judgment in C. B. is 
_ amended in B. R. new bail muſt be given to the amend- 
ed writ in C. B. and the plaintiff below thall not take 

- out execution for want of bail. Rafael v. Verelſt, Eaſt. 
16 Geo. 3. C. B. 2 Blackf. Rep. 106). S. C. 


So new bail muſt be put in on every new writ of 
error. Ld. Ray. 840. 


As if on judgment in C. B. error is brought in K. B. 
and on affirmance of the judgment error is brought in 
parliament, the party muſt give a new recognizance, 
for the firſt does not include the coſts to be aſſeſſed in 
the Houſe of Lords. Sal. 97. | 


when to be put The plaintiff in error muſt put in bail within four 
* days after the tervice of the allowance of the writ of 
error, provided ſuch ſervice of the allowance is not un- 
til after final judgment has been ſigned; but if ſuch ſer- 
vice of allowance be before final judgment ſigned, plain- 
four days tiff in error has then four days from the ſigning of final 
judgment be it when it may. Jaques v. Nixon, 1 D. & 


E. 280. 
How days And they are four clear days, ſo that if judgment be 
reckoned · ſigned on a Monday, execution cannot iſſue for want of 
bail until the Saturday following. Bennet v. Nichols, 
4 D. & E. 121. 


The names of the bail, with their additions, are to 
be taken to the clerk of the errors, and entered in his 
book; he will meet you at any time appointed at the 
judge's houſe or chambers for this purpoſe, bring the 
bail, and he will take the recognizance. 


ow to be put 


m 


Of the notice of When bail in error is put in, notice thereof ought to 
dall; be given to the defendant or his attorney; and if the 
defendant does not except to thoſe bail within ang ox 4 


after ſuch notice, they ſhall be allowed. Reg. Mich. 
5 W. & M. 
ET In error. E. F. v. ED. 


Form thereof. Tate notice, that ſpecial bail was this day put in upon the writ 
of error, brought in its cauſe with the clerk of the errors, _ 
of 
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the Hin. Md. 2 Buller, at his chambers in Serjeant's 

Inn, Chancery-lane, London; and their names are A. B. of, 

De. and F. G. of, Sc. Dated, Wc. Your's, Sc. T.S. 

attorney for plaintiff m error. | 
To ; A at attorney for the defendant. 


If the defendant in error thinks the bail inſufficient, Of excepting to 
he may at any time, 2w:thin the twenty days, have a rule bail 

from the cleck of the errors for better bail; and after 

ſervice of ſuch rule, if thoſe bail do not juſtify in Four 

days, or better bail not put in within that time, the 

ue fendam in error may fue out execution of his judg- 

ment below : but the uit of error (till remains, and 

may be proceeded in, the ſuper/edeas to the execution 

only being taken away. Ld. Raym. 840. 


If a rule for better bail is ſerved in vacation, the Of the rule for 
plaimiff in error need not in K. B. perfect his bail till better bail- 
the next term; but in C. B. he ought to juſtify before 

a judge, and execution ſued out for want of it was held 

regular. Barnes, 211. 


The ſame notice of juſtification in error is good as in Notice of juſti- 
common caſes, i. e. of the ſame bail, one day; if differ. fication- 
ent or added bail, two days; and clerk of errors will 
attend the court with his book; and rule for allowance How to juſtiſy. * 
of the bail muſt be drawn up at clerk of rules and 
ſerved. See vol. I. c. 4. ſec. 5. | 


In error upon a judgment in debt on a bond in the To what 
penalty of 1470/7. it was moved to juſtify bail, each in ount to 
1470 /.; on the other tide it was infified, that the hail Jultify. 
ought each of them to juſtify in double the ſum the 
judgment was given for; but per curiam, the ſum re- 
covered is double the debt really due, and it is ſufficient 
for the bail to juſtify each in the ſum of 1470/7. Moor 
& Lynch in error, Will. 1 & 2. 213. 


Bail in error, who refuſes to juſtify, may have his 
name ſtruck out of the bail- piece at any time. Jones v. 
Zibb, in etror in B. R. 1 Wl. 337. 


If bail be not put in or do not juſtify, &c. in due How if not jul- 
time, execution may go; nor is there any occaſion for tificd in time. 

5 any certificate from the clerk of the errors that no bail 

is put in. Iacledon v. Clarke, Barnes, 212. 

Vol. II. K k The 


. 
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Nature of re- The recognizance of bail in error in C. B. has not 
the condition incorporated with it, as with a recogni- 
: zance of bail on a capias ad reſpondendum, but is fub- 
ſcribed by way of defeaſance to it. Therefore a ſcire 

facias, ſetting out the recognizance, without the con- 

ition, was held good, on an iſſue of nul tel record 


pleaded to it. Malland v. Jenkins, Barnes, 93, 


Bail cannot 


Bail in a writ of error cannot ſurrender their princi- 
render; 


pal in diſcharge of themſelves ; for the condition of the 
recognizance is, that the plaintiff in error ſhall proſecute 
his writ with effect; and, if judgment be affirmed, 
ſhall ſatisfy and pay the debt, damages, and coſts re- 
covered, together with ſuch coſts as ſhall be awarded by 


occaſion of the delay of execution; or elſe that they, 
the bail, ſhall do it for him. | 


nor be relieved. So that if plaintiff in error becomes a bankrupt pend- 
if PR z ing writ of error, bail cannot be relieved. Southcote v. 
nn, Brathwaue, 1 D. & E. 624. | 


No rule to If defendant in error excepts to the bail, and they 
ificat till give notice of juſtification, he muſt not give a rule to 


tranſcribe before they have juſtified, 


BV. B. Of tranſmitting the Record, and herein of 
the Scire Tacias quare Executionem non, and of 
nonprofſing the Writ of Error. 


Of the rule to When bail are put in and juſtified, provided it be a 
cranſcript, caſe that requires bail, if not, upon the return of the 
writ ; the defendant in error, if the record is not brought 
in, may take out and ſerve the plaintiff with a rule to 
tranſcribe, which muſt be ſerved on plaintiff's attorney, 
or vpon the plaintiff himſelf; ſervice of rules to tran- 


ſcribe being an exceptiog out of the general rule. 
Green v. Upton, Bar. 410. 


How tranſcript The plaintiff in error then leaves a copy of the pro- 

obtained. ceedings and judgment with the clerk of the errors 
(having firſt docketed and carried in the roll), for him 
5 —_ up the tranleript within the time ſpecified in 
the rule. 5 | 


11 
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It is an eight-day rule, within which time the record 2 what 
muſt be certified. | 3 


But though eight days are mentioned, which the — do it 
officer is not to exceed, yet it is his duty to tranſcribe ere. 
ſooner if he can; and as ſoon as the record is brought 
into court, defendant in error may proceed upon it. 


Sambridge v. Houſley, 2 D. & E. 17. 


If the rule expires in vacation, and the record is How if rule ex- 
brought in, it is as a record of the preceding term. 1 
The tranſcript muſt be paid for by plaintiff in error; Of paying for 
and if not paid for in due time, execution may iſſue, a Hanſcript. 
certificate having been firſt obtained in writing from 
the clerk of the errors, that - plaintiff has made default 
in tranſcribing. R. M. 28 Car. 2. 


Though the record ſhould not be tranſcribed, bail Bail liable 


are liable, becauſe they are bound to proſecute the writ Awe. any 


l tranicript. 
of error with effect. Roe v. Hhitchead, Bar. 499. 


When the tranſcript is complete, it is delivered over Tranſcript to 
by clerk of the errors, with the writ of error, to the wer ta 
ſigner of the writs (Mr. Webb) in the King's Bench 
office, the parties take copies thereot, and the Cauſe is Cauſe then in 
then ſaid to be in x Court of King's 3 ve * 
form of tranſcript, ſee Appendix, W. he next ſtep ¶ Appendix, W. 
for defendant to take to 2 aint is to ſue out n , 
a ſcire facias quare executionem non, which is the writ call- Of the ſcire fa- 
ing upon him to ſhew-cauſe why execution ſhould not ci {quare- 
be adjudged to the plaintiff. { For form thereof, ſee (appendix, W.] 
Appendix, W.] | | 


If the record is * in in vacation, the feive facias Its teſte, 
may be teſted the laſt day of the preceding term, and 
made returnable the firſt day of the next. 2 D. & E. 17. 


Tf not brought in till the firſt day of term, or within 
the term, it may be teſted on the firſt day of the term, 


There muſt be fifteen days between the teſte and re- 
turn of the /cire facias. 3 ä 
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Its return · It muſt be returnable on a general return day, if pro- 
ceedings by original; if Ger bill, as againſt an attorney, 
then on a y certain. d. Ray. 1417. | 
Scire feci, or To the ſeirs facias, there muſt be either a ſcirs fect 
two nihils. 


or two nihils: it a nihil be returned, ſue out an alias 


feire facias; fifteen days between teſte of the arſt, and 
return of alias, is ſufficient. 


oi the alias Alias muſt not iſſue till return of fire facias teſted on 
| the return day, if proceedings by bill; if by original, on 
the quarto die pot. 
Scire facias A ſeive facias in error nerd nat lie in the ſheriff's of $ 
need not le in fice four days before the return of it, as a ſcire facias 
9 5 againſt bail muſt. Groſs v. W 8 N28 2439. Aan 
v. Yerraway, Ib. 1723. 
The ſeire fecias i is taken to ſhexiffꝰs office, aan return 
of nihul or ſcire facias thereon as in other _ ef 
+ 0 
| Whence ſcire The ſcire facias quare after cranſcript i into B. R. muſt 
2 mult iſſue from that court. Bar. 432. | 
No plea allowed As this writ is only uſed as a method to bring the 


to ĩt · party to aſſign errors, no plea to it is allowed ; nor will 
the court grant oyer of the ps facias, or ſuffer any ans 
ſwer thereto but an aſſignment of errors. Str. 699, 


Miles v. Malſlam, Mich. 5 Geo. 2. Parker v. nn 
Ld. Ray. 1414. 


Of the rule on 
ſcire facias. 


Upon che return of ſeire fect, or of nitil to _ ala, 


give a rule on ſcire factas, thus : 


In error. 
E. F. v. C. H. rule on fire Vacias, T. 8. attorney. 
It is a four-day rule excluſive, of the day given, 


Intent thereol. This rule is to bring the piaintiff i into court, as he has 


no day given him by the writ of error, 


Of rule to aſlign 


Then give a rule to aſſign errors; this may be given 
errors: 


on the ſame day that the rule on feire facias is 3 
an 


hn. —_ nn 9 


— 
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and will then both expire at the ſame time ; both rules when to be 
being conſiſtent, for the ſame purpoſe of compelling 8 en. 
plaintiff to appear and proceed, 2 D. & E. 19. 


The only way of proceeding. in order to nonproſs Of nonproffing 
the writ, and fo get coſts, is by ſerving rule on /cire fa- on writ; 
das, and then a rule to aſſign errors; for without ſuch ph. 
rule to aſſign errors, a writ of error cannot be nonprofſed. 


Lait v. M*Farlane, Burr. 1772. Nor can a rule to 


aſſign errors be given until a rule is ſerved to appear on 
the ſcire facias. Str. 917, Marſhal v. Cope. 


But upon entering the rule to aſſign errors with clerk Of execytion 
of the rules, and ſerving. a copy thereof on plaintiff's _—_ pan 
attorney, if na aſſignment of errors are left with defend- 
ant's attorney, he may nonprojs the writ and take out 
execution, and ſhall haye his' coſts according to' ſtatute 
8&9 W. 3. c. 11. 


For this purpoſe, defendant's attorney muſt enter all of che entry 
the proceedings on the roll, beginning with the tran- on the rule. 
ſeript, as of the term the tranſcript is of; ſign ＋ 
thereon at the King's Bench office on a proper ſtamp, 
tax coſts, and ſue out execution. {For form of non- 


Profs, ſee Appendix, W.] (Appendix, W.] 


Whereas if the writ of error be not regularly nan- How if judg- 
proſſta, but plaintiff ſuffers judgment to paſs upon two ment by default 
nikilti, and does not affign errors before the rule on ſcire — 2 
facias expires; though the defendant may fue out execu 
tion, yet he will be entitled to no coſts in error, and the 
we of error may ſtill be proceeded upon. 2 D. & 

17. | 


If the firſt- writ of error is noproſſed, and then an- If another writ 
ether brought, the court on motion will giye leave to brought after 
take out execution, King's Rep. 243. 4 


Rule to ſhew'cauſe why nonproſ of a writ of error, When nonproſs 
for want of tranſcribing the record, ſhould not be ſet {ct aſide. 
aſide with coſts. Objected, that no final judgment is 
entered, and therefore no tranſcript could be made. 
The nonproſſ ordered to be ſer afide, but without coſts. 
It appeared that' the clerk of the judgments was paid 
his fee, by plaintiff's attorney, for entering the final 
jadgment, which he had neglected to do; but plaintiff 
| K k 3 did 
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did not pray any rule againſt him. Stone v. Rawlinſon, 
in error, Barnes, 195. | 


: 


How defendant In gje&tment, verdict was for plaintiff; whereupon 
r alter qefendant brought error, and entered into a recogni- 
f Zance to pay coſts in caſe of nonſuit, diſcontinuance, or 
affrrmance, purſuant to the 16 & 17 Car. 2. c. 8. ſec. 3. 
and it was held, that when plaintiff in error is nonſuited, 
defendant need not bring a ſcire facias or debt on the 
recognizance, but may ſue out an elegit. Short v. Heath, 

B. R. Mich. 12 Geo. a. „55 


D. D. Of alleging Diminution. 


If the plaintiff in error appears to the ſcire facias and 
proceeds, the next ſtep is to aſſign errors. 3 


- 


An aſſignment of errors may be general or ſpecial ; and 
in either caſe muſt be ſigned by counſel. ' - 8 
Diminution, But it frequently happens that the errors aſſigned are 
why ſo called. the want of an original writ or a warrant of attorney; 
or ſome other matter neceſſary to render the record per- 
fect or complete, which 1s termed alleging diminution 
[Appendix, W.] of the record. ¶ For form thereof, ſee Appendix, W.] 


Of the certio- When this is done, the plaintiff in error prays a cer- 
rari thereon. tiorari to iſſue to the proper officer to certify ſuch ori- 


ginal writ, warrant of attorney, or the like, which he 
ought regularly to get returned. J 


How ts compel But as this aſſignment of error is frequently only for 
plaintiff in delay, and not founded in truth, it is neceſſary for the 
ctror to proceed. defendant to force the plaintiff to proceed, and to get the 


certiorari returned. For form of certiorari and return, 
Appendix, W.] ſee Appendix, W.] | 5 


Rule to return For which purpoſe, the defendant in error may im- 
certiorari; mediately get a rule from the maſter to return the cer- 
tiorari, and ſerve the plaintiff's attorney with a copy 
thereof ; upon which the plaintiff is obliged to-make 
what plaintiff Out the certiorari, to get it ſigned by the ſigner of writs, 
muſt do there. to leave it with the cuſſos brevium of common pleas, to 
certify, and to get it returned and filed with che FR 


— 


on. 


* 


-- 
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of treaſury at Weſtminſter ; where defendant's attor- How defendant 
ney at the expiration of the rule ſearches for it; and if ts proceeds 
found there, beſpeaks a copy; but if not returned and Li not returned. 
filed within the four days (the time of the rule,) the 

defendant may give a joinder in error of in nullo eff er- 

ratum, and enter on the record a non miſit breve with- 

out taking any notice of the diminution, and proceed to 

argument as in caſes of demurrer, and the aſhgnment 

of error as to that part is of no effect. Sal. 267. 


But the defendant in error may come in gratis, and Defendant may 
confeſs the error by reaſon of the want of an original, confeſs the er. 
or the like, and then there is no occaſion for a certiorari 
to be ſued out and returned. Sal. 267. Ld. Ray. 1156. 


Byt the defendant in error cannot himſelf at his own but he cannot 
expence take out a certiorari and procure a certificate bimſelf get cer. 
thereon ; he can only ſerve plaintiff with a rule to re- . 
turn it; for the error is not completely aſſigned by 
plaintiff in error until the certificate is returned, by 
which it appears that there was no original, or the like, 
in the cauſe. Com. 115. Is. 


Certiorari muſt not bear teſte before the errors are When certiorari 
aſſigned, ps | to be teſted, 


Plaintiff brought a writ of error upon a judgment 
againſt him in C. P. by nil dicit ; and aſſigned in Tri- 
nity term the want of an original, and the want of a 
warrant of attorney; and one certiorari was directed to 
the chief juſtice as to the warrant of attorney, and 
another certiorari to the cuſtos brevium as to the original, 
which bore teſte the 21ſt of June (which was before 
the errors were aſſigned), upon which the cu/tos brevium 
returned that there was no original, &c. The defend- 
ant pleaded in nullo eff erratum. And judgment was 
affirmed niſi, becauſe the plaintiff in error aught to take 
out a certiorari to verify his error that there was no ori- 
ginal ; but this certiorari bearing teſte before the aſſign- 
ment of the errors, could not be a certiorari upon that 
aſſignment of errors. Bowers v. Mann, Ld. Raym. 


1554. Stra. 819. 


After a certiorari has been returned, no ſecond No ſecond cer. 


1 N Et” | tiorari allowed 
— wy Om iſſue without motion in court, R. E. without motion- 


KK 4 if 


„ 3% 


not allowed a 
ſecond cer- 
tiorari; 


; 


Court may at 
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Plaintiffinerror If a variant original is returned on the firſt certiorari, 


the defendant in error may fue out a ſecond certiorari. 


| Salk. 266. But plaintiff in error cannot have a ſecond 
certiorari. But lee Leon. 22. Cro. Jac, 27. Bulf. 21 


Plaintiff in error took out a certiorari of a, wrong term, 
which did not verify his error, and now he moved for-a 


ſecond certiarari, which was denied; the court ſaying 


it may be granted to affirm, but not to reverſe a judg- 
ment. Merxyficld.v. Berry, Str. 765. 


an If a certiorari be prayed to certify an ar not ep or a 


warrant of attorney of a wrong term, the ollie 
Juſtice or the ciſtos brevium return, that, there is no 
original or warrant of the term, the defendant in error 
may make a ſuggeſtion of the right term, and pray a 
certiorarĩ; which, when returned and filed, he may join 
in nullo eſt erratum, and enter it on the roll, pay ing the 
plaintiff's $ attorney 28. 4d. tor it. 


Want of original was aſſigned, certiorari prayed, and 
return no original; afterwards the defendant applied to 
chancery; and upon affidavit, that inſtruCtions. were 
given to the oaur/itor for an original, but they were loſt, 
the court of chancery allowed, that the original ſhould 
be ſupplied. Upon which the defendant in error 
5 another certiorari, and an original was certified of 
the ſame term in which the default of an original was 
certified before ; on which it was moved, that this was 
irregular ; for, before the ſecond certiorari was returned, 
the defendant ought to. have given a copy of the ori- 
ginal to the plaintiff's attorney; but the maſter inform - 
ing the court, that the courſe was, ſq when the ſecond 
original certified was of another term, but not when it 


was of the ſame term, the motion was diſallowed, 
Com. 118. 


See alſo a caſe where defendant had a new certiorari 
in error upon a fine. 3 Leon. 106, 


After in GER eſt erratum. pleaded no diminution. can 
be alledged, either by the plaintiff or defendant 1 in error, 


without leave of the court. 


But the court can ex icio award a certiorari to ſupply 


any 8 a detect 1 in the body of tie record, even after in nullo ef 


erratun 
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erratum' pleaded. Salk. 270. It is called a certiarari ad dn inſorma- 


informandum conſcientiam. 


Want of original was aſſigned for error; the de- 
fendant, before the return of the certiorari, came in 

tis and pleaded a releaſe in bar, to which plaintiff 
— and defendant joined. Per Cur. The releaſe 
is miſpleaded for want of a venue, and it was agreed, 
that the court could award «x officio a certiorari ad infor- 
mandam conſcientiam, Whether there was an original or 


not; ſed Holt cont. Salk. 268. 


If error be aſſigned in the original, and upon a cer- 
tiorari granted an erroneous original is returned; and 
upon this in nul g erratum is pleaded ; and after, the 
court ad informandam conſcientiam, grant another cer- 
tiorari for another original; and upon this a godd ori- 
ginal is certified; the court ought to intend that this is 
the original upon which the judgment was given, in fa- 
vour of judgments, which ought to be intended to be 
= Cro. Car 91. Style, 176. 2 Roll. Rep. 362. 
odb. 407. Roll. Abr. 765. | 


On error of a judgment in aſſumpſit, by nil dicit in 
C. B. and writ of inquiry executed, and final judgment, 
plaintiff in error aſſigned the general errors, and alſo 
that there was no writ of inquiry or inquiſition taken, 
filed, and remaining upon record in C. P. and prayed a 
certiorari directed to the cuſtos breumm. To which he 
returned, and there was no writ of inquiry, &c. upon 
which defendant in error ſuggeſted, that there is a writ 
of inquiry in the cuſtody of the es brevium of the 
Common Pleas, of ſuch a term affiled, and prayed a cer- 
tiorari. To which the ci brevinm returned, that upon 
ſearch he found the writ of inquiry, &c. and then de- 
fendant ſet out the writ of inquiry, & which war- 
ranted and agreed with the record. And thereupon 
pleaded in nullo eſt erratum. And for the plaintiff it 
was inſiſted that judgment ought to he reverſed, becauſe 
the cigſlos brevium could not return a tact upon the 
ſecond certiorari in every particular, contrary to his re- 
turn upon the firſt. And the court cannot tell to which 


What the court 
will intend in 
favour of judg- 
ments. 


return to give credit. Sed nan a/lo-atur; For there 


being a poſitive return ofa writ of inquiry, which war- 
rants the record, we wall take that to be true. And 
; judgment 


/ 
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judgment was affirmed. Shipman v. Lethieullier, Ld. 
Raym. 1476. 


What original When all the proceedings are in one and the ſame 
returned will term, an original of that term will warrant the ſame, 
— but not otherwiſe. 1 Keb. 327, Booth v. Beard. But 
an original of the term final judgment is given will not 
warrant that judgment, if it appear upon the ſame re- 
cord, that there have been proceedings of a precedent 
term. Duke v. Sweeting, 1 Wilſ. 181. 
Of the differ- The caſe of original differs from warrants of attorney ; 
8 for it is ſufficient if a warrant of attorney be filed at any 
e of at. time pending the ſuit, let it be which term it will. The 
torney-. ſtat. of Hen. 8. only requires a warrant of attorney to 
be filed in the cauſe : and the 4 Ann. requires it to be 
filed according to the courſe of the court; and that is, 
to have it filed any time pending the ſuit ; but it is 
otherwiſe as to an original writ, for if there be proceed- 
ings in the action in a term preceding the return thereof, 
the original of a term after will not ſupport them. 


Defendant not Error of a judgment from C. P. on a j dgment by de- 
mon nar fault, the error alſigned was, that there was no warrant 
deple& in not Pf attorney for the defendant (the now plaintiff), en- 
entering war- tered on the record below. Tt was objected, that a man 
rant of attorney. ſhall not take advantage of his own neglect in not 
making proper entries. To which it was anſwered, that 
in a judgment by default, the plaintiff is to make up the 
whole record, and therefore it is his own laches. But 
the court ordered the cauſe to ſtand over, till the court 
of Common Pleas could be moved to amend the record ; 
and afterwards the chief juſtice of C. P. directed a pro- 
per warrant of attorney to be filed and entered, and 
thereupon a new cerizorar: iſſued, and the judgment was 

affirmed. French v. Cornelys, 1 Blackſ. Rep. 453. 
Court will not If the error complained of is want of an original, or 
nge unn the like, and no certiorari is returned, court will not 
ing again : tor . 
judgments, if preſume any thing againſt the judgment, as that it 


no certiorari re- might be a bad original, or the like. 
turned. : 


Either that the The caſe was error of a judgment in C. P. after a 
original might 


CES wt. verdict. Want of original aſſigned for error, but no 
certiorari taken out to get the want of the original 2 
titie 


JJ. . 257 Sit 


Oo 


his 5 wo on 
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tified, In nullo eft erratum pleaded. And when the 
cauſe came on in the paper, it was objected, that there 
ought to have been a certiorari, and a certificate made 
of the error; for it might be, that there was an ill ori- 
ginal, and if that were returned, the plaintiff in error 
might take advantage of that, and that would not be 


helped by verdict, though the want of an original were. 


Per Holt, Ch. Juſt. If the want of an original be aſſigned 
for error, and the plaintiff in error does not take out a 
certiorari, and get a return to it, and the want of an 
original certified ; the courſe is for the defendant to go 
to the maſter of the office, and get a rule for the plain- 
tiff in error to return his certiorari; and if he does not get 
it done, as ordered by. the rule, the aſſignment of error 
ſtands for nothing. But if the defendant in error will 
come in gratis, and confeſs the error, there need be no 
certiorari returned. And as to the matter, that there 
might be a bad original, &c. there is another ſort of er- 
ror-; and when the want of an original is aſſigned for 
error the court will never intend that there is a had ori- 


inal, and judgment was affirmed. Smit and others v. 
toneard, Ld. Raym. 1156. 


$07 


Attorney and his wife ſued by writ of privilege, and or that à writ 
had- judgment by default, on which error was brought of privilege was 


in B. R. and want of a writ of privilege aſſigned for 0 


error. A certiorari was taken out to make good the 
error, but was not returned. And the court were of 
opinion, that if this ſuit was by wr of privilege, it was 
ill; but they held that it does not ſufficiently appear to 
them, that it was by writ of privilege : for the recital 
in the declaration is not ſufficient for them to found a 
judgment upon ; but the writ of privilege ought to 
have been brought betore the court, by the return to 
the certiorari, and therefore judgment was affirmed, 


Drew & Ux. v. Roſe, Ld. Raym. 1398. 


Error in judgment in C. P. after verdict in a ſuit or that there 
againſt an attorney. General errors were aſſigned. And %** 80 original, 


the plaintiff in error inuſted that all actions in C. P. 


muſt be either by original writ, original bill, or attach- 
ment of privilege. But this action does not appear to 
have been by any of theſe ways, for which reaſon the 
proceedings were irregular, and therefore he prayed 


judgment. Sed per Cur. This being before us by writ 
RE . : of 
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- of error, we cannot take notice whether there was any 
original bill or not, the defendant being ſued as attor- 
ney, it not being aſſigned for error that there was no 
original bill. But in order to have taken advantage of 
this, the plaintiff in error thould have aſſigned for error, 
that there was no bill, and taken out a certiorari, and 
got it returned that there was none. Judgment affirmed; 
.Graddell and others v. Tyſon, Ld. Raym. 1441. 


What 2 be Continuances cannot be returned upon the ſame certi- 
returned on - . * 
certiorari, arari with the original. Salk. 269. 


If upon error, diminution, want of original, warrant 
of attorney, &c is alleged, and a certiorari is ſued out, 
upon which a record is returned contrary to what is be- 
fore returned, it cannot be received. Jyſen v. Hiyard, 
2 Ld. Raym. 1122. r 


How to tan When judgment is by default, in which caſe only an 
an original, if ; of: Me 5 lic the h 
judgment by Original is neceſſary, (for aiter verdict the want thereof 
default, and er- is cured by ſtatute, ) it defendant, now plaintiff in error, 
ror likely to be has aCtually brought a writ of error; before defendant 
brought or ac . . k g 's 
tually brought in error gives a rule to tranſcribe, he mult obtain an ori- 
for want of one, ginal: which can only be done by petition to the maſter 
of the rolls, and is granted upon payment of coſts to the 
plaintiff in error, in caſe he does not further proſecute the 
writ. A copy of petition muſt be ſerved with the maſter 
of the rolls? order thereon, on plaintiff's attorney, and 
after ſervice coſts ſhould be tendered, which, if accept- 
ed defendant may nonproſs the writ, and ſue out execu- 


tion, For form of petition, ſee Appendix, W.] 


Appendix, W.] The maſter of the rolls? order is carried to the cur- 
ſitor, with the præcipe, which makes out the writ return- 
able the term on which proceedings are entered on the 
roll, which is to be left with the (heriff of the county 
where venue is laid and ni returned thereto, and then 
carried to the c“ bre Em- of Common Pleas and filed. 


If plaintiff ſuſpects defendant will bring a writ of 
error, he may, on the taxing ot coſts in original action, 
get the original allowed by prothonotary, and then car- 
ry præcipe to curtitor, and get it made out, and aſter- 
wards, if nece{iary, petition-as above. E of 


SY 


Ew —, © 
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E. Of aſſigning Errors, Joinder in Error, of E. 
diendum Err or S4. F enn 


The tranſcript on record ought to be entered by the gf 8 
plaintiff in error the ſame term it is brought into che tranſcript, 
office ; but if he negleQs ſo to do, the defendant in error 
may enter it. 4 | | root ac 


And the a ent of errors by the plaintiff ought to when errors to 
be in the ſame term in which the record is removed. be aſſigned. 
Lutw. 354. F. N. B. 20. g. 


Otherwiſe the defendant may nonproſs the writ of 
error after a ſcire facias quare, &c. and alias returned 
z:hil, and a rule thereon given to affign errors, which 


The errors aſſigned muſt be ſigned by counſel, and How to be 
muſt be aſſigned in term, and not in vacation. Prac. * 
Reg. 203. | " „„ ? itt! 


And muſt be aſſigned upon the record. 


An aſſignment of errors may be either general or Errors general 
ſpecial, or ſpecial. 


The plaintiff may aſſign for error, error in fact or in ſad or in 
error in law. F. N. B. 20. e. But he cannot aſſign both, law. 
for this will be double. 1 Roll 761. 1. 35. 1 Lev. 105. 
76. 1 Sid. 147. | 


Nor can he aflign ſeveral errors in fact, but he may 
ſeveral errors in law. F. N. B. 20. e. 


In error from an inferior court, the plaintiff in error What error 
cannot allege diminution of the record. Sid. 40. 147. ſrom inlericr 
Nor can the defendant ; but the court, if they fee oc- „ 
caſion, may award a certiorari ad informandam conſcion- 
tam. z 


EI 


Nor can he aſſign for error matter contrary to the What raay be 
record. Cro. Jac. 21. 1 Lev. 76. 1 Salk. 262. 1 Lev. — 8895 
513. Cro. Jac, 244. 8 


Nor 
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Nor matter which he might have pleaded. 1 Rol. 
762. 1.40. Though judgment were by default. Cro. 

Jac. 547. But Carth. 124. ſays—Not matter which 

might have been pleaded in abatement. © | 


” How affignment An aſſigument of errors is in the place of a declara- 


_ be engroffed. tion in error, and muſt be engroſſed and delivered over 


Air, w.1 to the defendant on treble-penny ſtamped paper. For 
[Appen ; the form thereof, ſee Appendix, W.] ö 


What are general errors and what ſpecial, ſee the 
abridgments and other books on the ſubject. 


Of the ſci. fa. ad 3 TOY TW 
1. 10 ad As ſoon as the tranſcript is entered and the plaintiff 


urn tg hath alſo aſſigned his errors, and entered the ſame on 

record; if the defendant does not immediately plead, 

or join in error, the Pooney' way ſue out a ſcire facias 

1 w. ad audiendum erro1es, ¶ For the form thereof, ſee Appen- 
„ | 


Effect thereof, If the defendant in error does not come in and plead, 
or join to the aſſignment of errors upon the return of 
the ſcire facias ad audiendum errores, the plaintiff may 
have an alias ſcire facias, &c. and upon default thereto, 


the plaintiff in error muſt. proceed to argument, and 
will be heard ex parte. 


After judgment for the defendant, the plaintiff brought 
error and aſſigned infancy in defendant, and appearance 
dy attorney, and then took out a ſcire facias ad audiendum 
errores; and after a ſcire feci returned, entered the de- 
fault; and on producing the record, the judgment was 
reverſed on motion, without making it a concilium, or 
putting it in the paper. Maulmſſey v. Roſon, Str. 1210. 


Now diſuſed, But the writ of /cire facias ad audiendum errores is now 
ſeldom ſued out, as the defendant appears uſually gratis; 
or the plaintiſ in error, after his aſſignment of errors, 
takes: rule out for the defendant to appear thereto, and 


ſerves a copy thereof on the defendant. Moſeley v. Corks, 
Carih. 40. 


Of the joiader If the errors aſſigned are ſpecial, the joinder in error 
in error. . 
muſt be engrolled on ſtamped paper, anddelivered over to 


A NE 


- A 
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the plaintiff's attorney: but if the errors aſſigned are ge- 
neral, the defendant's attorney may join in error direcly, 
and deliver the common joinder in nuilo eft er ratum, on 
treble-penny ſtamped paper, to the plaintiff's attorney, 
paying him 25. 44. for entering the ſame on record. 


Mansfield and Way. 
Hilary term, thirty-ſixth George the Third. 


A. B. 
ats. | There is not any error. 
C. D. 


Thomas Smith, attorney for the 
defendant in error. 


The joinder need not be ſigned by counſel. 
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By pleading in nullo eft erratum, the defendant admits EffeR thereote 


the record to be perfect, and cannot afterwards allege 
diminution. 1 Salk. 270. | 


The joinder of . in nullo eff erratum® to an aſſign- How, if the 
ment of error in fa#, is a confeſſion thereof, if the error be in faQ. 


error in fact be well aſſigned ; for if error in fact be 
aſſigned, and the defendant in error would deny it, he 
ſhould not join in nullo eff erratum ; but ought to take 
iſſue upon it, ſo as to have it tried by the country. Sid. 


93. Raym. 59. 


But if the aſſignment is of an error in at, and that 
be ill aſſigned, in nullo eſi erratum, is no confeſſion 
of it; as if it be aſſigned, that ſuch a one at the time of 
the return of the venire, was not ſheriff, and the record 
be removed; there, in nullo eft erratum is no confeſſion 
of that act; becauſe the record thereof is not in court, 
that being no part of the record, tor the plea is in nullv 
eſt erratum in recordo. Cro. Jac: 12. 29. 521. Raym. 
231. Cro. Car. 421. Roll. Abr 758. 


Alſo if an error in vad, that is not aſſignable, be 
afligned, and in nullo eſt erratum be pleaded, it is no con- 
feſſion; as if it be aſſigned, that on ſuch a day there 
was no court fitting ; becauſe that is againſt the record, 
and then in mulls 40 erratum is only a demurrer. So 

id 4 the record ſays he 
dd, 


if a man ſays, he did not appear, an 
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did, zu null eft erratum is no confeſſion, but a demurrer, 
becauſe it is againſt the record. Bac. Abr. tit. Error, 
2 vol. 218. and authorities there cited. W 


Defendant If the plaintiff in error therefore affigns error in 7, 
—.— plead which is aſſignable, and the defendant would not con- 
reto, 


and go feſs it, he mult not join in nullo eft erratum, but plead 
thereto, and then the parties go to iſſue upon the error 
in fact, the record is made up, as in other caſes, and the 
matter goes to a Jury. BF: 


to trial. 


How, if the But where the defendant joins in nullo ęſt erratum, 
error be in law. the parties the ifſue in law for the deter- 
e parties thereupon are at iſſue in law for the deter 
mination of the court; and in ſuch caſe either of them 
may enter the ſame on record, and move for a concilium, 
or day, for arguing the errors. Then the cauſe for ar- 
gument muſt be entered with the clerk. of the Papers, 
and error- books made up and delivered to the reſpeCtive 
Judges of the court, in like manner as upon argument 
of a demurrer. 


Of paper-books, Tivo days at leaſt before the cauſe comes to be ar- 

— gued, paper- books muſt be delivered to the judges. 2 
Jac. 2. Though that rule of court ſays four days be- 
fore, yet the practice has been for a long time paſt to 
deliver the paper-books only 2 days before. 


The plaintiſt in error delivers paper- books to the chief 
juſtice and the ſenior judge, the defendant to the two 
junior judges. | 


The court will not hear arguments unleſs books be de- 
livered to all the judges ; therefore it behoves the attor- 
ney who expects the judgment of the court to be for 
his client, to deliver all the books, eſpecially as he will 
be allowed in his coſts for the copies he makes for the 
other ſide. Mich. 17 Car. 1. 


The court has So to hear any argument- on, the 
fide of the party who hath neglected to deliver books, 
though he has been willing to pay the other fide for 
them. 


If plaintiff's attorney therefore neglects to deliver his 
books, let deſendant in error deliver all, and judgment 
will of courſe be given againſt plaintiff. 


Give 


„ 


il 


for 
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Give brief to counſel, wich one guinea to pray judg- 
ment when it is called on. 


The paper-books are a copy of the entry on the roll, What they muſt 
which mult be of the whole proceedings, beginning with tn. 
the writ of error to the end of final judgment in C. B. 
and then the aſſignment of errors and joinder intitled 
As yet of Term, 36 Geo. 3. (the term the tran- 
{cript is of.) 


When judgment is obtained, get rule from clerk of How to pro- 
rules, on which the maſter will tax coſts and afterwards ceed on getting 
mark the roll, which muſt be had of the clerk of trea- Judgment. 
ſury for that purpoſe. | 


F. Of the Judgment and Execution. F. 


If a judgment be below for the plaintiff, and error is What judgment 
brought, and that judgment reverſed; yet, if the record 1 
will warrant it, the court ought to give a new judgment * 
for the plaintiſt. Cro. Car. 443. Salk. 401. Hob. 194. 

But if the judgment be erroneous and againſt the plain- 
tiff, that ought to be reverſed, and no new judgment 
given for the plaintiff. Lid. 


If any erreneous judgment be given for the defend- 
ant, and that is reverſed, and the merits appear for the 
plaintiff, he ſhall have judgment. But if the merits be 
againſt the plaintiff, the detendane ſhall have a new 
judgment. So it is in the Exchequer Chamber, for they 
are to reſorm, as well as to afirm or reverſe it. [bid. 


But in Salk. 262. it is laid down, that where the 
Plaintiff” brings the writ of error, and the court reverſes 
the judgment below, they give a new judgment for the 
plaintiff; but otherwiſe if the detendant below brings 
the writ of error, for then they only reverſe it. So in 
Burr. Rep. 2156. if error is brought by the plaintiff” 
below, the court upon the reverſal of the judgment, may 
give ſuch judgment as the court below thould have 
2 but if error is brought by the defendant below, 
t 


ie court can only reverſe it. 8. P. J/ 55! v. Stapleton, 
Stra. 617. 


Vol. II. 1. I And 
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And per Lord Mansfield, in Cuming v. Sibley, Burr. 
2490. where the plaintiff below brings a writ of error, 
we may not only reverſe what is wrong, but give judg- 
ment for what is right. Where the defendant below 
brings a writ of error, we only reverſe ſuch wrong part 
of the judgment as he complains of. 


Of reverſing it A judgment cannot be reverſed in part and affirmed in 
3 and af. part, unleſs part is by common law and part by flatute. 
5 m Fakt. Salk. 24. As where in aſſumpſit and two ſeveral counts 
laid, one on a promiſſory note, on which plaintiff had 
counted as on a bill of exchange upon the cuſtom of mer- 
chants. Non aſſumpſit was pleaded, entire damages given, 
and judgment given accordingly. And on error brought 
in B. R. it was held, 1. That the plaintiff could not de- 
_ clare on a promiſſory note, as on a bill of exchange, and 
as there could be no ſuch count or action, ſo there could 
be no ſuch damages. 2. That they could not reverſe 
the judgment in part, viz. as to one count, and affirm i: 
as to the other, and denied the caſe of Jacob v. Will, 
Hob. 6. and took the difference above, viz. where the 
judgment 1s partly by the common Jaw and partly by 
ſtatute, it may be reverſed in part; for that which ws 
a judginent at common Jaw, will remain a judgment, 
and be complete without the other. 


How if error be If on error brought into B. R. of a fine in C. B. the 
on ſine. ſame is reverſcd, a certiorari goes for the foot of the 
fine, and it is cancelled in B. R. If it is affirmed the 
tranſcript is remitted into C. B. becauſe there is no 

_ chirographer in B. R. 


Of the execu- Upon affirmance of the judgment, the defendant in 
= alm- error may take out his execution, cither a Ff. fa. ca. ſa. 
or elegit, which writ of execution recites the former 
judgment below, the removal of the record into the 
court above, and the athrmance thereof, together with 

the colts given upon the affirmance. 


Where it muſt The writ of execution muſt go into the county 

go. ' where the original venue was laid, and if in any other 

Ol the teſtatum. County, a ze/Zatizm is to iſſue, for which the firſt writ 
muſt iſſue and be returned. | 


- Although 


it A. oe ew Los as 
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Altliough on a writ of error from the Common By what court 
D . . as „* 5 awarded. 
Pleas a tranſcript only is removed into the King's Bench, 
yet the King's Bench award execution. Cow. 843. 


When judgment is reverſed, the party ſhall be re- Of the writ of 
ſtored to all that he has loſt, and a writ of reſtitution **#itution. 
ſhall bea warded. 2 Cro. 698. 4 Mod. 161. [For form CAppendix, W.] 
thereof, ſee Appendix, W. 


Where the plaintiff has execution, and the money is When ſci. fa. 
levied and paid, and that judgment is afterwards re- neceſſary. 
verſed ; there, becauſe it appears on the record that the 
money is paid, the party ſhall have reſtitution without a 
ſcire facias, and there is a certainty of what was loſt ; 
otherwiſe where it was levied but not paid, there muſt 
then be a ſcire fucias ſuggeſting the mattter of fact, viz. 
the ſum levied, &c. But where judgment is ſet aſide 
after execution for irregularity, there needs no /cire 

Jacias for reſtitution, but an attachment ſhall be granted 
upon the rule for contempt, Anon. Salk. 588. 


S EKECTION III. 


Of proceeding in Error from inferior Courts into 
” the King's Bench. 


The court of King's Bench by its conſtitution has a Juriſdidtion of 
ſuperintendency over all inferior juriſdictions, ſo that K. . 
whenever there is any error in the proceedings of an 
inferior court of record, a writ of error lies into the 
King's Bench; except in a very few inſtances men- 
toned in the firſt ſection of this chapter. [For juriſ- 
diction of this court, ſee Appendix, A.] [Appendix, A] 


The mode of bringing and profecuting ſuch writ of 
error is as follows: 


Let the plaintiff in error make the application to the How writ ef 
curſitor for a writ of error, which writ may hear ze/te error procured- 
before the judgment given; and this is the uſual courſe 
tor preventing and ſuperſedjng the execution; but then 
judgment below mult he given betore the return of it. 

3 Keb. 308. Vent. 96, 33 133. Fer it it ſhould 
LI 2 be 


- 
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Allowance and 


ſuperſedeas. 


Bail thereon. 


Rule to tran- 
| (cr ibe. 


Of writ of exc- 
cutio judicii. 


Of ſubſequent 
proceedings. 
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be made returnable before judgment given, it is ſuch a 
fault as is not amendable. Str. 807. 


Make out præcipe for curſitor, who will prepare writ 
of error returnable in the King's Bench. 


As ſoon as the writ is made out, the party who ſued it 
muſt carry it to the | por. of the inferior court, and 
get it allowed; and if execution ſhould have been ſued 
out, that officer will alſo grant a ſuperſedeas to the ſame ; 
but if no execution ſhould have iſſued, the allowance of 
the writ of error is of itſelf a ſufficient ſuperſedeas, and 
no execution can then be taken out. 


Now, by the ſtat. 19 Geo. 3. c. 70. bail in error muft 
be put in on all writs of error from inferior courts. 
For the time and manner of putting in bail, ſee ante, 
ſec. 2. A. 


On the return of the writ of error, the defendant in 
error ſhould ſerve the plaintiſf in error with a rule out 
of the inferior court to tranſcribe the record, who, upon 
ſervice thereof, ſhould beſpeak the tranſcript of the re- 
cord of the proper officer below, and carry the ſame 


into the office, and file the ſame, if in B. R. with the 


ſigner of the writs, who is the proper officer for this pur- 
poſe. 5 


The tranſcript ſhould be filed before the ſecond ſeal, 
or the defendant in error may apply and get a certificate 
from the office, that the writ of error is not returned, 
and the tranſcript brought in; and may thereupon 
apply to the cur/itor for a writ of executio judicii directed 
to the court below, and commanding them, that, not- 


withſtanding the wrt of error, they proceed to execu- 
tion on the ſaid judgment. 


But if the tranſcript is brought in, the cauſe is then 
in the court of King's Bench, and defendant proceeds 
to ſue out a ſcire facias quare executionem non, and in all 
other reſpects the parties purſue the ſame ſteps as are 
directed to be taken in proceeding in error from the 
Common Pleas into the King's Bench ; for which ſee 
ante, (ec. 2. B. C. D. E. F. and for the forms of the 


(Appendix, W.] Writs, &c. | ſce Appendix, W.] 
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SECTION IV. 


Of proceeding in Error from the King's Bench into 
the Exchequer Chamber. 


Formerly no tort of error lay of a judgment in the 
| King's Bench but in parliament, and as the ſubjects were 
often diſappointed ot their writ of error by the par- 

liament not ſitting, or by their being employed in public 
buſineſs when they did it : 


: By the 27 Eliz. c. 8. it was enacted, That where This court in- 
: „ any judgment ſhall, at any time hereafter, be given\n ſtituted 73 
| &« the ſaid court of the King's Bench, in any ſuit o 18 
„action of debt, detinue, covenant, account, action upon the 
* caſe, ejectione firmæ, or treſpaſs, firſt commenced there, 
(other than ſuch only where the queen's majeſty ſhall 
„ be party,) the party plaintiff or defendant, againſt 
« whom any ſuch judgment ſhall be given, may, at his 
« election, ſue forth out of the court of Chancery a in what caſes 
4 ſpecial writ of error to be deviſed in the ſaid court of this writ of error 
| Chancery directed to the chief juſtice of the ſaid court 

of the King's Bench for the time being, commanding 
him to cauſe the ſaid record, and all things concerning 
* the ſaid judgment, to be brought before the juſtices 
of the Common Bench, and the Barons of = Ex- 
* chequer into the Exchequer Chamber, there to be ex- 
% amined by the ſaid juſtices of the Common Bench, and 
© barons aforeſaid ; which ſaid juſtices of the Common 
* Bench, and ſuch barons of the Exchequer as are of 

the degree of the coif, or ſix of them at the leaſt, b 

virtue of this preſent act, ſhall thereupon have full 
power and authority to examine ſuch errors as ſhall 
obe aſſigned or found in or upon any ſuch judgment; 
and thereupon to reverſe or affirm the ſaid judgment 
as the law ſhall a for other than for errors to 


«c 


cc 
«6 


* be aſſigned or found for or concerning the juriſdiftion 
H the ſaid court of King's Bench, or for any want of 
% form in any writ, return, plaint, bill, declaration, or 
** other pleadings, proceſs, verdict, or proceeding what- 
* ſoever; and that after the ſaid judgment ſhall be af- 
* firmed or reyerſed, the ſaid record, and all things 
concerning the ſame, ſhall be removed, and brought 

L13 «« back 
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* back into the ſaid court of the King's Bench, and 
„ ſuch further proceeding thereupon had, as well for 
execution as otherwiſe, as ſhall appertain.*? 


This ſtatute only gives the party his option in ſuch 
caſes, of bringing his error in Parhament or the Exche- 
quer Chamber *. 4 9 


Conſtruction of The v: of error can only be returnable in the Ex- 

ne chequer Chamber in the /even caſes mentioned in this 
act, where the ſuit was f commenced in B. R. There- 
fore if a ſuit is by original in B. R a writ of error on a 
judgment thereon muſt be returnable in Parliament, 
and cannot be in the Exchequer Chamber, becauſe ſuch 
a ſuit is not commenced there, but in Chancery, where 
the original writ is purchaſed, | 2 


No writ of error A writ of error thereſore can only be returnable on 
here unleſs ſuit judgments in B. R. in actions of debt, detinue, covenant, 
by bill, account, adtion on the caſe, egjettment, and treſpaſs, firſt 

commenced in B. R. which muſt be by /“. 3 Salk. 148. 


Not thoroughly This is the conſtruction which ſeems uniformly to 

explained. have been put upon the ſtatute, though in Comberb. 
295. Holt, Ch. Juſ. ſays, „It hath” obtained that no 
« writ of error lieth in the Exchequer Chamber where 
& the action was commenced here by original, but | 
never underſtood the reaſon of it, the ſtatute ſays 
„ firſt commenced here.“ Doug. 352. n. 


To what ations Though the words “ a&on on the caſe”? are general, 
the ſtatute ex- and ſeem to comprehend every action on the caſe, vet 
tends. it hath been held, that this ſtatute does not extend to 


lt is to be obſerved that there are three diſtin courts of Exchequer 
Chamber. The one is by the common law holden befare the troeive | 
Judges, for the determination of any matter of great doubt and import- 
ancc, or any cauſe avzjourned there when any court is divided in opinion, 
or any ſpecial verdict found in any criminal cafe» The other two are 
conitituted by acts of portiament, the one by 31 Edw. 3. C+ 12+ con- 
lifting of the chancellor, treaturer, and juſtices of each bench, who 
are empowered by w:it of error to review the judgments given in the 
common law court cf the Exchequer, its decree in equity being ſub- 
je to appeal only in the Houte ot Lords, and the other by the ſlat. 
27 Eliz. conſiſting of the juſtices in C. B. and barons of the Exche- 
quer, who have authority by writ of error to reverſe or affirm judg- 
ments in K. B. not ſo generally as that created by the ſtat. Edw. 3. 
but in certain actions expreſsly enumerated and commenced as therein 
tpecificd, 1 Wovdclon Eſlim. 122. 


the 


ſcacc. by force of this ſtatute of Elizabeth. For the 


notice, ſuch bail hall be allowed. Mich. 5 W. & M. 
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the action of ſcandalum magnatum, although that is an 


action upon the caſe: ſo that error does not lie in cam. 


ſtatute of cand. mag. 2 Rich. 2. c. was made for the 
preſervation of the public peace; and beſides, an action 
thereon is of an higher nature than an action upon the 
caſe, being founded ſpecially on a ſtatute. Cro. El. 142. 
Ld. Raym. 954. 


But the ſtatute extends to an action of debt on the To qui tam 
ſtatute of uſury, though a penal action. Lloyd qui tam * 
v. Skutt, Doug. 320. | . 


The Exchequer Chamber, under this ſtatute, hath No writ for 
nothing to do with errors in fact. 2 Lev. 38. 1 Vent, error in fact. 
207. 2 Mod. 194. Com Rep. 597. 


This writ of error is obtained of the curfitor in like How writ ob- 
manner as all other writs of error are; and by Reg. tained and al- 
Eaſt. 36 Car. 2. every attorney who ſhall ſue out any lowed. 
writ of error on an; judgment of this court returnable 
in the Exchequer Chamber, ſhall forthwith allow ſuch 
writ of error with the cler of the errors of this court for 
the time being, and no execution ſhall be ſtayed until 
fuch allowance, | 4 | 


* 


And where ſpecial bail is required, if the plaintiff of bail thereon, 
upon ſuch writ of error does not within four days after 
the allowance thereof put in /pecral bail, the plaintiff in 
the action may proceed to take out execution, notwith- 
ſtanding ſuch writ of error. Same rule. | 


_ 
1 
g 

ö 
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' 
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If ſpecial bail is put in, the Plaint if in error, or his Excepting 
attorney, mult forthwith give notice to the defendant in thereto, &c. 
error, or his attorney; and if the defendant in error does 
not except againſt ſuch bail within twenty days after ſuch 


For the manner of putting in and excepting to bail, 
&c. ſee ante (ec. 2. B. | | | 


When bail put in, if any required, if not upon the pe to tran- 
allowance of the writ of crror, give a rule to tranſcribe, ſcrive, = 
if plaintiff in error means to proceed, let him obtain 
tranſcript as directed ante, ſec. 1. B Pay the tran- 
leript money, and get it examined and complete * 

2 p 14 the 


— 
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& 


the time of the rule which is eight days. The tranſcript 
is delivered over to the clerk of the error of the Exche- 
After tranſcript quer Chamber: all the rules, until the making up and 
of whom rules delivering over the tranſcript, are given by the clerk 
Sor. of the errors; but after delivery of the tranſcript, all 
rules, &c. are given by the c/erk of errors of the Ex- 
chequer Chamber. 


All writs iſſuing out of the Exchequer Chamber are 
witneſſed by the chief juſtice of the Common Pleas. 


Of alledging di- In the next term (the ſecond) apply to clerk of errors 
— of Exchequer Chamber for a rule to allege diminution, 
which is to be ſerved on plaintiff in error. It is an eight- 
day rule from the ſervice, if plaintiff does not allege 
diminution; upon affidavit of the ſervice of the rule, 
Of the non clerk of errors will ſign non prof. or he will ſend to 
proſ. plaintiff's attorney, which is more uſual; and if no 
anſwer the next morning, he will ſign non prof. But if 
plaintiff in error does not allege diminution, defendant 
the next term (the third) gets a rule from clerk of 
errors to aſſign errors and ſerves copy thereof on plain- 
tiff's attorney. It is an eight-day rule from the ſervice. 


Of aſſigning Plaintiff may aſſign common errors or ſpecial ones 
1 8 88 in the ſame mannea as deſcribed, ante, ſec. 2. So if he 


alleges diminution, he gets certiorari returned as therein 
above deſcribed. | | 


Of joinder in In the fourth term, defendant may plead in mullo ef 
* erratum, ſet down the cauſe, move tor judgment, and 
four days atter affirmance, get the coſts taxed, and ſue 
out execution; but before the writ of execution is re- 
turnable, apply to clerk of errors in Exchequer Cham- 
ber for tranſcript, which muſt be taken to the King's 


Bench treaſury. 
Of the notice But if the plaintiſf in error, after errors aſſigned in 
3 the Exchequer Chamber, intends to argue the ſame, he 


mult give ten days notice to the clerk of the errors there, 
betore they thall be argued; and copies of the paper- 
book in error muſt be made and delivered by the parties. 
The plaintiſf in error delivers books to the judges of the 
Common Pleas, and the defendant to the barons of the 


Exchequer four days before the hearing of the cauſe. 
R. Cart, 33 Car, 2, . 


In 
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In the Exchequer Chamber, there are only two re- Of the return 
turn days in each term, one the general affirmance day, _ 2 co 
appointed by the judges of that court for the general for argument, 
afhrmance or reverſal of judgments, and held a few &c. 
days after the beginning of the term. The other, 
called the adjcurnment day, held a few days before the 
end of the term, which is for tinithing any buſineſs left 
undone on the former day. Cauſes may be ſet down 
for the latier day, but the fees are much higher, and 
they muſt be ſet down two days before the adjourn- 
ment day. Imp. K. B. 678. 


It is obſervable, that the practice has always been to Tranſcript onl 
ſend only a tranſcript of the record into the Exchequer ſent, why ſo- 
Chamber ; but by the ſtatute, the record is to be brought 
there. Dovg. 352. n. 


As the tranſcript however is only ſent, it is abſolutely Of the remit- 
neceſſary, whenever judgment is given in the Exchequer titur. 
Chamber, that the tranicript be tent back to the King's 
Bench, and a remittitur entered; for execution thereon 
muſt iſſue out of the King's Bench. 


So, if a writ of error abates in cam. ſcacc. or is When neceſ- 
diſcontinued, there muſt be a remittitur entered in fary- 
B. R. for without ſuch remittitur it cannot appear to the 
court of King's Bench, but that the writ of error is ſtill 
depending in the Exchequer Chamber. But if it ap- 
pears that a remittitur was entered, the court will not 


examine into the time of the entry. Carth. 237. 2 D. 
& E. 737. 


I error is brought by many in the Exchequer Cham- 
ber, and fome die, a remittiutur ſhould be entered to 
warrant execution in B. R. againſt the ſurvivors. Carth. 


236. hh | 


Upon a ſpeciat verdict, the judgment was in B. R. 
for the defendant, which judgment was feverſed in the 
Exchequer Chamber. Beſides the reverſal, that court 
gives a complete judgment for the plaintiff, viz. that he 
do recover. Carth. 319. Ld. Raym. 10. 


Judgment for defendant on demurrer was reverſed in 
the Exchequer Chamber; and judgment that the pn. 
EA ti 


522 


Of charging in 


c xecution. 


Nature of the 
proctedings. 
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mf do recover was given, &c. But becauſe that court 
had not power to award a writ of inquiry, it was ſent 
into B. R. for the execution of that writ, and there- 
upon to give final judgment. Vide Carth. 319. Ld. 
Raym. 10. and authorities there cited. 


If the plaintiff recover a judgment againſt two de- 
ſendants in B. R. and one of them bring a writ of error 
in cam. ſcace., the plaintiff cannot charge the other 
defendant in execution till the record he remitted 
into the court of B. R. notwithſtanding the writ of 
error might have been quaſhed immediately becauſe not 
brought by both defendants. Larocke v. Waſbrough 
and another, 2. D. & E. 737. 


For coſts in error, and in what caſes intereſt will be 
allowed, lee poſt. Ch. xxi. 


SYdTIion V. 


Of preceeding in Error returnable in Parliament. 


If a judgment apprehended wrongful and illegal be 
given in the King's Bench, or even in the Exchequer 
Chamber, the party thinking himſelf aggrieved may 
upon a petition of right made to the king, (which pe- 
tition is not, ſays Sir Edward Coke, ex debits juſtitiæ but 
for decency, becaule ſuch judgment was coram rege, and 
which form having been thus introduced is ſtill pre- 
ſerved) and upon his anſwer thereunto . fiat juſtitia, 
have a writ of error directed to the chief juſtice of the 
Ning's Bench for removing the record without delay, in 
pre/ens parliamentum, and thereunto the roll itielf and 
a tranſcript in parchment is to be brought by him into 
the Lords' Houle ; and after the tranſcript is examined 
with the record, the chief juſtice carries back the re- 
cord itſelf᷑ into the King's Bench; and then the plaintiff 
is to ailign the errors. This aſſignment of errors is to 
be in writing, and left with the clerk of the Parliament. 
The adverſe party denies that there is any error, and 
prays, ** That the court of our lord the king, before 
* tac king in his parliament, may examine the record, 

a F „ proceſs, 
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« proceſs, and matters for error aſſigned, and that the 
« former judgment may in all things be affirmed.“ 
This is called joinder in error. Queſigons of fact are 
not examined in this cliannel of juriſdiction, 


The judicial power is only in the lords ; but legally In whom the 
and virtually it is the judgment of the king, as well as judicial power 


of the lords, and perhaps too, ſays chief juſtice Holt, 
of the commons ; although it was declared in the firſt 
year of Henry the Fourth, that all judaments apper- 
tained to the king and lords, and not tc them.” 


relides. 


The cauſe is determined by the majority of the lords The dernicr 
preſent, however ſmall the number, no proxies being ort. 


allowed, and their determination is final, this being the- 
dernier reſort. 


This reſort to parliamentary deciſion by writ of error, lis antiquity. 


to reviſe judgments at law, is of the earlieſt antiquity ; 
not owing its origin to any poſitive ſtatute, nor deter- 
minable to any certain period. It ſeems indeed, by the 
principles of our governinent, hardly capable of reſtraint 
or diminution. The ſtat 4 Hen. 4 c. 23, which was 
paſſed to prevent the irregular re-examination of judg- 
ments given in the king's courts, and which recites as 
the grievance to be 1emedied, that, after ſuch judg— 
ment, parties were brought ſometimes before the king, 
ſometimes before his council, and ſometimes before the 
parliament, exprelsly faves the proceeding by writ of 
error, which exception refers (notwithſtanding the tor- 
mer expreſſions) to this high tribunal, as well as to in- 
ferior judicatures. This judicial ſupreinacy of the lords, 
was at all times before and ſince the paſſing of that jaw 
alike undiſputed and undoubted. 


The jydgments which are immediately examinable by What 'udg- 


writ of error in Parliament, are given in the King's 
Bench, or in one of the ſeveral courts of Exchequer 
Chamber, See note, p. 518. 


„ mcuts examin- 


If an action be proſecuted in the King's Bench by How if acdion 


original writ out of Chancery, recourle muſt be had di— 


in King s Beach 


rectly to the Houſe of Lords; but in cates where the How it by bill. 


ſtat 27 Eliz. c. 8. allows the Exchequer Chamber there- 
by created, to interpoſe, it only gives the election to the 


party 
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party thinking himſelf aggrieved, and does not take away 
the common law method of relief in parliament. In- 
deed it has been doubted, whether this Court of Ex- 
chequer Chamber did not come into the place of par- 
liamentary correction of erroneous judgments ; but it 
is now clearly agreed and ſettled to be, if reſorted to, an 
immediate tribunal. The court of Exchequer Cham- 
ber, conſtituted by the ſtat. 31 Ed. 3. c 12. has been 
determined to be a neceſſary ſtage between the law fide 
of the Exchequer and the Houſe of Lords We may re- 
member that there is a third court of xchequer Cham- 
Of the common ber (ſee ante, ſec. 4. n. p. 518.) ſubſiſting by the com- 
eee mon law, holden before all the judges of ngland, into 
5 which cauſes may be adjourned betore judgment on ac- 
count of their great weight and difficulty, and from 
which alſo a writ of error is returnable in parliament, 


If action in 
Exchequer. 


Of error from : 295 ee 
the law fide of In the 14th year of queen Elizabeth rror, 


Chancery, from the law fide of the Chancery, was brought in the 

King's Bench, where the prior judgment was reverſed. 
This caſe however, and other authorities being cited 
before lord-keeper North, he declared that the judg- 
ments, even on the law ſide of his court were not liable 
to be reviewed in the King's Bench, and that he would 
grant injunCtions againſt all ſuch writs of error. Sir 
William Blackſtone differs from this judicial opinion, 
which feems to him not well conſidered. I thall not 
preſume to arbitrate in this controverſy, obſerving only 
that there are ſeveral reſpectable authorities.in.confirm- 
ation of the lord-keeper's doQrine, as well as thoſe al- 


leged by the learned commentator in oppoſition to it. 
1 Woodeſon Eft. 223. 


Of judgments Laſtly, as to the Common Pleas, it has been ſettled, 
in C. B. at leaſt ever ſince the reign of Edward the Third, that 

jadgments there given, cannot be examined per ſaltum 
in the Lords' Houle, but muſt paſs the King's Bench, 


and be there previouſly reverſed or affirmed. 1 Woode- 
ſon's Eſtimate, 224. 


The writ below 
obtained. 


Allowance. 


The writ of error is obtained of the curſitor as in 
other caſes, who procures the king's fi or warrant, 
but a proper præcipe muſt be made. The clerk of er- 


rors will allow it, plaintiff in error muſt ſerve copy of 
allowance on detendant's attorney. | 


Bail 
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Bail if required is put in before a judge; clerk of Bail. 

errors will attend for that purpoſe. Notice of bail (ſame 

as in common caſes, only ſaying that they are put in on 

the writ of error) muſt be given to defendant, who, if 

he pleaſes, may have a rule for better bail, and they 

muſt juſtify as in other caſes, clerk of errors attending 

the court with his book for that purpoſe. Rule for al- 

lowance of bail muſt be got and ſerved. 


When this writ is brought it is made returnable im- Return of writ. 
mediately, except on a 2 ; then ad proximum 
parliamentum ; becauſe uring the ſeſſion, they fit con- 
tinually and have no vacation. 


When bail is perfected, get a rule to tranſcribe at Rule to tran- 
clerk of errors; ſerve copy on plaintiff's attorney, who fcribe. 
muſt leave copy of proceedings for clerk of errors to 
make tranſcript, and pay tranſeript- money as in other 
caſes of error, otherwiſe nen pre will be ſigned ; fee 
ante, ſec. LY 


It is an eight-day rule from the ſervice. 


The tranſcript when complete and examined is deli- How tranſcrip: 
vered by the clerk of errors to the chief juſtice of the debvercd- 
King's Bench, who carries the record and tranſcript to 
the Houſe of Lords; and after they are examined there, 
leaves the tranſcript and brings back the record, 


There is no /cire facias quare, &c. on this writ (ſo No fcire facias 
that the proceedings are more expeditious) ; but on mag 4quare but ſub- 
tion made in the houſe by a peer on behaif of the de- ee, 
fendant, a day is appointed by plaintiff in error to aſſign der- F 
errors. He is only allowed eight days for that purpote ; 
if not done within time, a un prof. & remiltiiny iſſues 


from the clerk of the parliaments. 


For as ſoon as the tranſcript is carried to the Houſe Who conduct 
of Lords, a clerk in Parliament is e:nployed to conduct Proceeding alter 
the ſubſequent proceedings, and the days are appointed . 
for plaintiff to aſſign errors, for defendant to appear 
and make his defence upon the aſſignment of errors by Of aſſigning 
plaiatiff, and for the hearing of the errors, upon mo- errors. 


tions made in the Houſe by Peers. In which laſt cate, 
ſorctunes 
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ſometimes a ſhort day will be appointed if the ſeſſions 
are nearly at an end or the like. 


Alleging dimi- If plaintiff in error alleges diminution, and prays a 

2 1 9 85 certiorari, ſame to go without motion, and to be re- 
turned in ten days; if not ſo returned, nor good cauſe 
thewn for the. neglect, the benefit of the writ will be 
loſt. 

Joinder in Upon the aſſignment of errors, the defendant joins 

error · 


iſſue in nul/s eſt erratum, a peer moves the houſe to ap- 
point a day tor hearing the errors ; at which day both 


parties attend by counſel, Ay two on a fide, but 
they maſt not have more. 


Printing caſes, If printed caſes are delivered, 500 on each fide is 
&c. the uſual number, as 250 are to be left at the Parlia- 
ment office for the lords and judges ; they muſt be ſigned 
Arguing, &-. by counſel. On the hearing, the lords either affirm or 
reverſe the judgments on which the clerk of the Parlia- 
ments draws a remittitur, by which the tranſcript of the 
record is remanded into the King's Bench, with the 
affirmance or reverſal to be a of record. 


Remittitur. 


Day for hearing When a day is appointed for the hearing, it cannot 
how to be al- 


: be altered except by petition, of which two days notice 
9288888 muſt be given to the adverſe party. 


How counſel to proceed to open and argue the errors, 
ſee the order fra of 2 Mart. 1727. 


For the regulation of the proceedings on error in Par- 


liament, as above mentioned, the follow ing orders have 
been made by the lords: 


By Ordo Dom. Procer. de Ven. 1 3 Dec. 1661. 


Orders of Houſe Foraſmuch as upon writs of error returnable in this 
of Lords. high court of Parliament, the parties therein often de- 
| fire to. delay juſtice, rather than to come to the deter- 
„ As to proſecut- mination ot "the right of the cauſe; It is therefore or- 
19 Pr rg «© dered, by the lords ſpiritual and temporal, in parlia- 
ertors; Sens e ment aſſembled, that the plaintifts, in all ſuch writs, 

% after che ſame 400 the records be brought in, thall 


« ſpeedily repair to the clerk of the parliament, and 
«© prolecute 
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« proſecute the writs of error, and ſatisfy the officers 
« of this houſe their- fees juſtly due unto them, by 
* reaſon of their proſecution of the ſaid writs of error, 
« and the proceedings thereupon ; and further, ſhall 
« aſſign their errors within erght days =_ the ringing 
« in 4 fuch writs w!th the records; and if the plainti 
„ makes default ſo to do, then the ſaid clerk, if the 
« defendant in ſuch writ requires it, ſhall record, that 
« the plaintiff hath not proſecuted his writ of error; 
“ and that the houſe do therefore award that ſuch plain- 
e tiff thall loſe his writ, and that the deſendant ſhall go 
« without day, and that the record be remitted ; and 
« if any plaintiff, in any writ of error, ſhall allege di- 
% minution, and pray a certiorari, the clerk thall enter 
e an award thereof accordingly, and the plaintiff may, 
„ before in nullo eft erratum pleaded, fue forth the writ 
« of certiorari in ordinary courſe, - without ſpecial peti- 
© tion or motion to this houte for the ſame; and if he 
4e ſhall not proſecute ſuch writ, and procure it to be 


$27 


alleging dimi- 
nution, &c-+ 


returned w:t/hin ten days after lis plea of dimmution put 


& in to this houſe, then, unleſs he ſhall thew ſome 
« good cauſe to this houſe for the enlarging of the 
« time for the return of ſuch writ, he ſhall loſe the be- 
« nefit of the ſame, and the defendant in the writ of 


error may proceed as it no ſuch writ of certiorars 
„ were awarded.” 


And by Ordo Dom. Proccr. die Martis, 19 Aprilis 1698. 


The houſe taking notice, that upon appeals and writs 
of error, there have been of late ſeveral ſcandalous and 
frivolous printed caſes delivered to the lords of this 
houſe ; for preventing whereof for the future, it is this 
day ordered, by the lords fpiritual and temporal, in par- 
liament aſſembled, that no perſon whatſoever do pre- 
ſume to deliver any printed caſe or caſes to any lord of this 
houſe, unleſs ſuch caſe or caſes ſhall be /oned by one or 
more of the counſel who attended at the heariny if ihe 
cauſe in the courts below, or hall be of counſel at the hear- 
ing in this houſe : and this order to be added ti the roll 
of ſtanding orders, and affixed on the doors ot us 
houſe, and the courts in Weſtminſter. | 


And by Ordo Dom. Procer. die Mercur. 22 Dec. 1103, 


Upon conſideration of the great inconveniencies 
ailing by motious and petitions for putting off cauſes 
alter 


Of printed cafes 
ipncs by coun- 


ICs 
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Of altering day after days have been appointed for hearing thereof; it 
4 — is ordered, by the lords ſpiritual and temporal, in parlia- 
- ment aſſembled, that when a day ſhall be appointed for 
the hearing any cauſe, appeal, or writ of error, argued 
in this houſe, the ſame ſhall not be altered, but upon 
petition ; and that no petition ſhall in ſuch caſe be re- 
ceived, unleſs two days notice thereof be given to the adverſe 
party, of which notice oath thall be made at the bar of 
this houſe ; and it is further ordered, that this order be 
added to the roll of ſtanding orders. 


And by Ordo Dom. Procer. die Veneris, 21 Feb. 1717. 
Of the certifi- 


ß. Ordered, that in all caſes upon writs of error depend- 
oy that dimi- ing in this houſe, when diminution ſhall be at any time 
ion is al- ; i a , 
leged. alleged, and a certzorar; prayed and awarded betore in 
nmnullo eff erratum pleaded, the clerk of the Parliaments 
ſhall, upon requeſt to him made, give @ certificate that 
diminution is fo alleged, and a certiorari prayed and awarded 
thereupon. And it is further ordered, that this order be 
entered on the roll of the ſtanding orders of this houſe. 


iy  Z% 4b 


And by Ordo Dom. Procer. die Sabbatis, 2 Mart. 1727. 


Upon report from the committee of the whole houſe, 

appointed to take into conſideration matters relating to 

How counſel to the proceedings on appeals, and writs of error; it is 

be heard on the ordered, by the lords ſpiritual and temporal, in parlia- 

oc anni ment aſſembled, that at the hearing of cauſes for the 

future, one of the counſel for the appellant ſhall open 

| the cauſe, then the evidence on their ſide ſhall be read; 

. which done, the other counſel for the appellants may 

i nl make obſervations on the evidence; then one of the 

N counſel for the reſpondents thall be heard, and the evi- 

dence on their ſide ſhall be read, after which the other 

counſel for the reſpondents ſhall be heard, and one 
counſel only for the appellants to reply. 


what abates the If the parliament is diſſolved, the writ of error is 
Write, 


ja 5\ abated, but not if it be prorogued. Ray. 383. 2 Leo. 93. 


Mow if pending If pending the writ of error, an action is brought 
writ action 


againſt the bail below upon their recognizance, and a 
3 againſt vrit ſerved upon them, it is a contempt and breach of 
privilege. P. Wms. 685. 


: - gy 


I, 
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If, on a judgment in C. B. a writ of error be brought When new re- 
in K. B. and bail put in thereon and judgment affirmed, — 
and afterwards a writ of error brought in parliament, a 
new recognizance muſt be given, for the firſt does not 


include coſts to be aſſeſſed in the Houſe of Lords. 
Str. 527. Colebrook v. Diggs, Sal. 97. 


The court of K. B. will oblige defendant to enter 
into a rule not to commit waſte pending the writ of err- 
or, if the juſtice of the caſe requires it. Mlarod v. 
Smart, Burr. 1823. 


As to the judgment itſelf, it may often happen, of the judg- 
that a ſimple judgment of affirmance or reverſal will not ment; 
avail, but that the ſame ſentence ought to be given, 
which ſhould have been pronounced by the inferior 
court. Thus, in the action of ejectment, the preſcribed when to be re- 
judgment, if for the plaintiff, is that he recover his verſed; 
term in the eſtate in queſtion; if for the defendant, it is 
formally entered, that the plaintiff take nothing by his 
writ. If then, in this action, a prior judgment is given when another 
for the defendant, which is deemed erroneous by the judgment to be 
lords, it is not ſufficient, it is not going far enough, Penbunceds 
merely to reverſe it ; but there ought to be added, that 
the plaintiff recover his term, being the judgment which 
ought originally to have been given. If the lords ne- when only to be 
glect to make this order, it cannot be ſupplied in the afhrmed - 
court below; but the ſuitor muſt again reſort to their 
bar to reCtify the omiſſion which has been done by mo- 
tion in parliament before the remitting of his tranſcript 
of the record back into the King's | vs was entered 
in that Court. x Woodeſon. Eſtim. 227. 


If the prior judgment, deemed erroneous, be given 
for the plaintiff, it is ſufficient ſimply to reverle it. 
( 1 7 and another v. Goodtitle. Houſe of Lords, Mav 
1787.) 


So, if judgment be given in the Exchequer for plain- 
tiff reverſed in the Exchequer Chamber, and that rever- 
ſal approved by the lords, it is ſufficient that ſuch ſe- 


cond judgment be affirmed. {Sutton v. Johnſon. Houſe 
of Lords, May 1787.) 


Vol. II, M m Or, 


Of the remitti- 
tur into B. R. 


How if writ of 
enquiry ne- 
ceſſary. 


How if remit- 
ted without 
proper judg- 
ment given. 


Of the coſts in 
parliament» 


Error coram 
nobis is where 
writ of error 
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Or, if judgment below be given for plaintiff and 
deemed right, it need only be affirmed. {Eaft India 
Company v. Todd. Houſe of Lords, May 1788.) 


So, if two former judgments concur, and are deemed 
right, they need only be affirmed, but probably diſcre- 
tionary coſts would be awarded. {Foley v. Burnell. 
Houſe of Lords, April 1789. 1 Woodeſon, 228. N.) 


In a writ of error from K. B. to the Houſe of Lords, 
only a tranſcript of the record is ſent up, which muſt 
after judgment be remitted, and the King's Bench 
awards execution. Vicars v. Haydon, Cow. $43. 


If judgment below was given for the defendant, upon 
demurrer, and the judgment be reverſed, whereupon a 
writ of enquiry becomes neceſſary in ſuch caſe, as the 
lords cannot award a writ of enquiry, the record is re- 
mitted to B. R. for them to award the writ of enquiry, 


and upon return thereof, then to give final judgment. 
Lid. | | | 


Error of a judgment in B. R. for defendant, into 
Dom. Proc. and the judgment was reverſed, and the re- 
cord was remitted into B. R. whereupon the plaintiff 
moved B. R. for a new judgment. Per Cur. a new 
judgment cannot be given here contrary to that which 
is already given; the ſame court which reverſed muſt 


give a new judgment. Philips and Bury, Carth. 319. 
d. Raym. 9, 10, 


The Houſe of Lords give 69s at their diſcretion, ac- 
cording to the nature of the caſe, and the reaſonableneſs 


or unreaſonableneſs of litigating the judgment of the 
court below. Burr. 1097. 


SECTION VI. 


Of proceeding in Error coram nobis, &c. 


There are ſome caſes in which a writ of error lies in 
the ſame court where the record is. Thus, if upon © 


lies in the ſame Judgment in B. R. there be error in the proceſs, ot 


court where 
record is. 


through 


N 
5 
g 


in 
WW 
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through the default of the clerks, it ſhall be reverſed in 
the ſame court by writ of error ſued there before the 
ſame juſtices, but not if the error is in the judgment. 


All errors in fact on any judgment in B. R. are redreſſ- 
ed there, and not in Parliament, nor in the Exchequer 
Chamber, for the ſtatute 27 Eliz. does not extend to 
them; and the reaſon is, becauſe error in fact is not Why this writ 
the error of the judges; therefore the reverſing ſuch lics 
judgment is not reverſing their own judgment. 


Thus if an infant appear by attorney, and judgment jnſtances there- 
be againſt him, this writ may be brought to reverſe it ; of- 
but then a guardian ſhould be appointed to proſecute it 
as in other caſes of infancy ; and this is called a writ of 
error coram nobis reſident. &c. becauſe it recites that the 
record 1s remaining before us. 


Upon all judgments in criminal caſes in B. R. error Criminal caſes. 
will lie in the ſame court, whether the error be in fa 
or in /aw; but it lies alſo in Parliament. 3 Sal. 147. 


If a writ of error once good, abates by plea or death, Where it does 
the inferior court cannot proceed; but the ſuperior or does not lie. 
court and party may have a new Writ guod coram vobis 
reſidet; but where the writ is ill, no new writ coram vo- 
bis can be had; as where the writ was to remove a 
judgment quod fuit in curia noſtra where it was in the 


time of a predeceſſor. Latch. 198. 


Error coram vobis lies not after an affirmance of a 
judgment, except in caſe of error upon a fine in C. B. 
after afhrmance thereof in B. R. Salk. 337. although in 
this caſe of a fine, the tranſcript is only tranſmitted into 
B. R. upon error brought. 


Error coram vobis does not lie in B. R. after error 
brought in Cam. Scacc. and judgment affirmed. Becauſe, 
before the ſtatute of Eliz. B. R. could not examine its 


own errors in ad, after an affirmance in parliament ; 


and the Exchequer Chamber is now in the ſame de- 
gree with regard to B. R. in thoſe caſes within the ſta- 
2 as the parliament was before, and is now. Stra. 
690. | 
M m 2 Error 
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Error coram vobis lies not in the Exchequer Cham- 


ber. Cro. Jac. 620. 


— — 


Iu F. N. B. 21. it is ſaid, that a judgment cannot the 
ſame term it is given be reverſed in B. R. without a 
writ of error, though a judgment in the Common Pleas 
may: but there ſeems no foundation for this diſtinction. 
Moor, 166. pl. 332. Yelv. 157. Pop. 181. For dur- 
ing the whole term in which any judicial act is done, 
the record remains in the breaſt of the judges of the 
court; and therefore the roll is alterable during the 
term, as they ſhall direct. But when the term 1s paſt, 
the roll is the record, and admits of no alteration, Co. 
Lit. 200. a. 
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When a record is removed upon error brought from 
C. B. or other inferior court, into B. R. and the ſame 
writ of error is quaſhed for any other fault than vari- 
ance, error coram vobis lies in the ſame court to which 
the record is removed. Co. Ent. 289. 1 Stra. 607. and 


in ſuch caſe ſuch writ of error is the only writ that can 
be had. Jbid. Ld. Raym. 1403. 


When errors are aſſigned, and afterwards that writ of 
error is diſcontinued, the plaintiff in error may have 
another writ quod coram vabis reſidend. and upon this 
new writ may aſſign other errors than thoſe he aſſigned 


before, either within or without the record, and is not 
bound to the ſame errors. 


This writ of error coram vobis recites the former writ 
of error, and muſt recite it accurately; for where ſuch 
writ recited the former writ to be returnable coram nobis, 
where it was before the king, and the late queen, it was 


quaſhed. Ld. Raym. 151. Carth. 370. 


How it operates It is generally laid down in the books of practice, 
as ſuperſcdeas that this writ does not operate as a /uper/edeas, and that 
no bail is ever required thereon, but in Mr. Impey's 

| Practice, K. B. 1793, which I take to be correct, the 
How to ſue it Contrary is holden ; and the mode of proceeding 1s, to 
_ make præcipe tor curſitor in the county where venue is 
_ proceed on laid, when the writ is obtained to get it allowed by the 
maſter, and to ſerve the allowance on the oppoſite at- 


corncey, 
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torney, which ſhall operate as a ee upon the 


plaintiff in error putting in and juſtifying bail within 
four days after ſuch allowance. 


The rule for allowance is drawn up to the above ef- Allowance, 
fect. When the writ is allowed, and notice thereof 
given, and bail perfected, get a rule of the maſter for Bail. 
plaintiff to aſſign errors, it is a four-day rule from the 
ſervice, If errors not aſſigned within the time, a non- 
proſs may be ſigned, 


Upon the aſſignment of error in fads, if the error in Aſſignment of 
fact is aſſignable and well aſſigned, the defendant may errors. 


confeſs it. Salk. 268. But a defendant can never con- 
feſs error in law. 


But if the error in fact is not truly aſſigned, the de- 
fendant may plead thereto, upon which the parties are 
at iſſue in act; and that muſt be tried by a jury. The 
record for trial is then made up the ſame as in other 
caſes; and either party may carry it down ; and in ſuch 
caſe, if the iſſue is found for the plaintiff” in error, he 
muſt move to put the cauſe in the paper for argument, 


and then upon producing the po/tea the court will give 
judgment of reverſal, 


Or if the error in fa# aſſigned is not aſſignable for Operation of 
| 3 plea in nullo 
error, then the defendant may join in nullo eft erratum, 
46 3: . eſt erratum. 
which 1s in nature of a demurrer, and the ſame is argued 
in court as in other caſes, 


Where matter of fact is inſufficiently alleged, in 
nullo eft erratum is a demurrer. So it is if matter of 
fact is alleged againſt a record. But if matter of fact 
is well ſet forth with matter of law, it is a demurrer as 
to the doubleneſs, but that muſt be ſpecially aſſigned; 
or otherwiſe, upon in nullo &ft erratum pleaded, the 
matter of fact will be confeſſed, and the matter of law 
reterred to the judgment of the court, 


Error coram welis, and infancy aſſigned, a ſcire facias How if defend- 
ad audiendum errores, and ſcire feci returned; but de- ànt does not 


tendant did not appear and join in error; on which R 
plaintiff applied to know what to do. The court di- 
rected him to put it in the paper, without tak ing out 
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When it lies. 
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any rule to join in error; and when it came on, the 
judgment was reverſed. Thatcher v. Stephenſon, Stra. 
144. | 


Error in C. B. infancy aſſigned. Doubt del court, and 
feigned iſſue, which was found for plaintiff in error, 
and the judgment was reverſed on return of the pęſtea, 
upon motion, without argument in the paper, but with- 
in a day or two after, Oſborn v. Barrington, Stra. 127. 


SECTION VII. 


Of proceeding in Error tam quam. 


A writ of error tam in redditione judicii quam in adju- 
dicatione executions, is a writ of error brought by bail 


| (after /cire facias againſt them, and award of execution 


thereon) of the judgment againſt them, and the execu- 
tion awarded thereupon ; tor they cannot have error of 
the principal judgment. Cro. Car. 481. 2 Leon. 101. 
Cro. Car. 561. | 


Nor can the bail join with the principal in error. 
Palm. 567. 


The writ of error recites the judgment againſt the 
principal, but alleges the error in the ſecond judgment, 


— in the execution thereof 0 the damage of the 
ail. 


For error in fa the bail are relievable by audita que- 
rela, Yelv. 155. and now by motion. 155 


Bail brought a writ of error tam in redditione judlicii in 
the original action, quam in adjudicatione executionis. And 
it was quaſhed, becauſe bail cannot have error on the 
principal judgment. Carth. 447. 


After an award of execution againſt bail, on a re- 
cognizance in error. they brought a writ of error, as to 
ſuch award of execution: the plaintiff moved for leave 
to take out execution for want of bail on the writ ot 
Criot 


- my, | 


i 


- 
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error brought by the bail, and obtained a rule to ſhew 
cauſe ; which was afterwards diſcharged, no bail in this 
caſe being required. Barnes, 194. 


This writ lies on a judgment for plaintiff in B. R. 
afterwards affirmed in the Exchequer Chamber, and an 
award of execution in B R. on a ſcrre facias brought 


by plaintiff againſt defendant's bail. 


$33 


The defendant cannot have this writ returnable in the How return. 


Exchequer Chamber. Sal. 263. 


This writ is taken out, allowed and proceeded on as How proceed- 
ca 0 


on the writ of error coram nobis. 


SECTION VIII. 


Of proceeding in Error by Plaintiff ta reverſe his 
own Judgment. 


If a plaintiff having obtained judgment below, brings 
a writ of error to reverſe his own judgment (which is 
nothing ſtrange or unreaſonable where it is given for a 
leſs ſam than he has a right to demand), the common 
method of bringing a ſcire facias quare executionem non 
would be improper, ſo would his ſuing out a ſcire facias 
ad audiendum errores. Therefore if ſuch plaintiff in er- 
ror will not proceed after his writ of error brought, the 
court of B. R. may and ought to make a role to oblige 
him to aſſign errors within a limited time; which rule 
the court will make upon the plaintiff in error, to aſſign 
errors within four days, or elſe that his writ of error ſhall 


be nonprofſed. Johnſon v. Febb, Burr. Rep. 4. p. 1772. 


M m4 
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A. 


| Who muſt join 
iu error. 


How if ſome 
refuſe. 


Of ſummons 
and ſe verance. 
Time allowed 
for that pur- 
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SEKcTION IX. 


A. Of Summons and Severance in Error. 
VB. Of Quaſhing Writs of Error. 
T. Of Abatement of Writ of Error, 


D. Of amending Judgments after Error 
brought. 


E. Of amending Writs of Error. 


A. Of Summons and Severance in Error. 


It is a certain 1vle, that all the parties to the ſuit be- 
low mult in all caſes of error be made parties alſo in the 
writ of error; and in caſe of the death of a party he 
muſt be named, and his death alleged in the writ. Brewer 
v. Turner, Str. 233. Cooper v. Ginger, Str. 606. 


If therefore there is a joint judgment againſt two, 
and the writ is laid ad damnum of one of them only, it 
will be quaſhed on motion, 


It one therefore brings error, he muſt do it in the 
name of all; and if afterwards any of the others reſuſe 
to appear, upon the ſcire facias quare, & c. or to aſſign 
errors upon the rule given tor that purpoſe, ſummons 
and ſeverance lies; and the court will grant the other 
plaintiff in error time till ſuch ſummons and ſeverance 


can be effeded. Mod, C. 40. Yelv. 4. 


Aſter a ſcire facias taken out ard ſcire feci returned, 
one of the plaintifls in error moved for time to aſſign 
errors till there could be a ſummons and ſeverance of 
the other, upon an affidavit that the other executor was 
in the intereſt of the detendant in error, and would not 


join; and time was given accordingly. Freſcobaldt v. 
Kinaſton, Sir. 783. 


Three join in bringing a writ of error, the defendant 
pleads cutlawry in abatement as to one of them; but 
the court held this no good plea, becauſe they are all 
compellable to join. Palm. 151, | n 

ut 


wal 
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But although there is this ſtritneſs in all the parties 8 


' ror mult aſter- 
ſcem to hold with reſpect to the defendants in error; tor wards a 


where one defendant in error only appeared, and ſued i proceeding. 


who ſhould be plaintiffs in error joining, yet it does not 


out the /cire facias quare, and plaintiff aſſigned errors, it 
was deemed a watver of the objecion that the other 
ſhould have joined; and it was ſaid, that the reaſon why 
plaintiffs ſhould join, did not apply to defendants, viz. 
the inconvenience that would ariſe by a perpetual delay 
of execution if every defendant might bring a writ of 
error by himſelf, Knox v. Ceſtello, Burr. 1789. 


A writ of error was quaſhed becauſe all the proper Conſequence of 


parties were not plaintiffs. Ld. Raym. 71. 


But if the defendant in error proceeds without quaſh- 
ing the writ, and judgment is affirmed, he can only ſue 
out execution again!t the one who was party to the 
writ ; nor can he do that if the error be in Exchequer 
Chamber till the remittitur is ſent into B. R. 2 D. & E. 
737. Lareoche v. Waſbreugh and another. 


VB. Of Quaſhing Writs of Error. 


If one brings error without the other, who ought to of quaſhing 
join with him, though the writ ſhall be quaſhed, yet writs of error; 


the record ſhall be removed by it. Ld. Raym. 1403. 
Such writ cannot be amended ; Ld. Raym. 1532. and 
in this caſe ſaid, that the record is not removed by ſuch 
bad writ of error. 


Several judgments were againſt three executors, two for what; 


of whom only joined in bringing error, and bad, 1 


Will. 88. 


No perſon can bring error to reverſe a judgment, who 
was not a pait y or privy to the record, or who was not 
irjured by the judgment, and therefore to receive ad- 
vantage by the reverlal. Roll. Abr. 747. Dy. 90. 


So error does not lie againſt any but him We was 
party or privy to the firſt judgment, his heirs, executors, 
or adminiſtrators. Roll. Abr. 747. 9 Hen. 6, 36, &c. 

| A wilt 


rr 4 — 


r — - 
\ 2 
n —— — ö ISIS 2 
r 


ar 


— — 


— 


Hs 
Y = 2 —_— - 
_ . - o » n 4 - " — 
= 8 : 2 * yy 
— OL = 4 2 En WE 9 
== *. ; - k. . 
= . ow — ———_——_ K — 


— 44 


— ur 


For variance. 


At what time 
to be quaſhed. 


In what court. 


Nor becauſe 
brought too 
late. 


Cofts in ſuch 
caſe» 


C. 


Of defendants 
quaſhing their 
own ſcire facias 


writ having 
abated by mar- 
Ylaye, 


Of abatem-nt 
of writ, 
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A writ of error tam quam may be quaſhed as to one 
judgment, and ſtand good 4s to another, if it ſhould be 
brought for error in the principal judgment, as well as 
for error in adjudicatione exe cutionis, which is wrong. Ld, 


Raym. 328. 


A writ of error of a judgment on a recognizance was 
quaſhed, becauſe it was in adjudicatione executions judicii, 
1d. Raym. 553. for it ought to have been in adjudicati- 


one executionis ſuper recognitionem. 


So quaſhed for variance in the ſtile cf the court. Ld. 
Raym. 704. | 


A writ of error cannot be quaſhed till the tranſcript 
is returned and filed. Ld, Raym. 329. 


A writ of error on a judgment in B. R. returnable 
in the Exchequer Chamber, cannot be quaſhed in B. R. 
Dove). 336. but only by that court into which it is re- 
turnable. 


The court will not grant a writ of error on motion, 
though it appears to be brought wenty-nine years after 
the judgment, and the ſtatute reſtrains the party to 
twenty years; becauſe if they did, it would deprive the 
plaintiff in error of the benefit of replying to the excep» 
tions in the ſtatute. Higgs v. Evans, Str. 837. 


Coſts upon queſhing writs of error are to be given in 
all caſes. Stra. 606. 


C. Abatement of Writ of Error. 


Error of a judgment in C. B. in an action there by 2 


feme ſole. To the ſcire facias quare executionem non, the 


plaintiff in error pleaded in abatement, that the defend- 
ant in error was married ſince the judgment, and before 
the iſſuing of the ſcire facias; on which defendants in 
error moved to quaſh their own ſcrre facias, and the 
other ſide inſiſted upon coſts. Per Cur. It is the ſame 
in a /cire facias as in an action, where you plead in 
abatement, and plaintiff's writ is abated, he pays no 
colts. Had there been no plea in abatement, and the 
party had moved to quaſh his own writ, we ſhould N 

made 
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made him pay coſts. The writ was quaſhed without 
colts. Pocklington v. Peck, Stra. 635. 


If the plaintifF in error dies before errors aſſigned, the By death of 

writ abates, and the defendant in error may ſue out a plaintifle 
ſcire facias to revive the judgment againſt his executor, 
&c. But if he die after errors aſſigned, and a joinder 
in error, it does not abate the writ, and the defendant 
in error may proceed to get the judgment affirmed, but 
muſt then revive it againſt the executor, &c. of the 
plaintiff in error, 


After the record removed from C. B. into B. R. by 
writ of error, defendant died, and the plaintiff moved 
in C. B. for leave to take out a ſcire facias againſt de- 
ſendant's executors. But on thewing cauſe the rule was 
diſcharged. The record being removed out of C. B. 
the motion was improper in that court. Barnes, 206. 


A writ of error does not abate by the death of the de- By death of de · 
fendant in error. Ld. Raym. 439. Salk. 246. but other- fcndant not- 
wiſe if the plaintiff die. Sir H. Tyne v. Corte, 1 Vent. 

34. A ſeire facias ad aud. errores went againſt the exe- 
cutor, when the defendant in error died. Barnes, 432. 


If there are ſeveral plaintiffs in one writ of crror, the By death of 
death of one abates the writ of error, becauſe there can. ſome of the 
not be any judgment according to the writ ; but if there Pier 
are ſeveral defendants in error, and one dies, it is other- 
wiſe, for they are not named in the writ. Ld. Raym. 244. 


So a writ of error does not abate by the death of the When death 
defendant in error after in mulls ot erratum pleaded, muſt happens 


Ld. Raym. 1295. 


If a writ of error abates by the act of the party, exe- Conſequence of 
cution ſhall go. Stra. 1025. as where a writ of error Writ abating. 
brought by a feme ſole abated by her marriage; and then 
ſhe and her huſband brought a ſecond writ ; the court 
gave leave to take out execution, it being a delay by the 
act of the plaintiff in error. 


Entry of diſſeiſce, pending a writ of error, abates it. 
Ld. Raym. 476. An abateable writ is abated as to a 


ſtranger. 161d. 
Where 


Of ſecond writ 


in ſuch caſe. 


How a ſuper- 
ſedeas. 


Paſtea · 


Verdict as to 
entering a re- 
mittitur. 


Verdict by 


judge's notes. 


Judgment in 
replc vin. 


brought. 


the judges notes, on payment of coſts. 
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Where a writ of error abates by motion, the court 
muſt be moved to take out execution; but otherwiſe if 
for variance. Salk. 264. But now if the writ varies 
from the record, &c. it is amendable by 5 Geo. 1. c. 13. 

If a writ of error abates or diſcontinues by the a& 
and default of the party, a ſecond writ ſhall be no ſuper- 


ſedeas. Keb. 658. As if plaintiff in error be nonſuit, 


he ſhall not have a writ of error again. Salk. 263. pl. 4. 
Ld. Raym. g1. . $126 


But if a writ of error abates by the act of God, or 
the law, a ſecond writ of error will be a /uper/ſedeas. 
As where a writ of error abated by the death of the 
lord chief juſtice Foſter, and a ſecond writ of error was 
ſued out and allowed, and it was held a ſuperſedeas, 
Keb. 658. So a ſecond writ is a /uper/edeas upon abate- 
ment of the firſt writ of error by death. | 


D. Of amending the Judgment after Error 
| brought, 


The peſea may be amended by the judges notes at 
any time, even after final judgment, and writ of error 


Doe dem. Church v. Perkins, 3 D. & E. 749: 


Where a verdict is given for a greater ſum than the 
amount of the damages laid in the declaration, and for 
that cauſe a writ of error is brought, the court will per- 
mit the plaintiff to enter a remittitur of the exceſs above 
the ſum laid in the declaration, on payment of the coſts 
pf the writ of error. Pickwead v. Hright, 1 C. B. T. R. 

73. | 


Defendant pleaded the general iſſue, and the ſtatute 
of limitations, a verdict was found for the plaintiff on 
the firſt iſſue, and no notice taken of the laſt ; after 
error brought and joinder in error (which was aſſigned 
on this point) the court allowed it to be amended by 
Petric v. 


Hannay, 3 D. & E. 659. 


Where the defendant in replevin made cognizance 
for rent in arrear, and the jury found a yerdict tor on, 
an 
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and damages to the amount of the rent claimed in his 
cognizance, without finding either the amount of the arrear 
or the value of the cattle diſtrained, and judgment was en- 
tered for the damages aſſeſſed, the court permitted the 
defendant to amend his judgment, and to enter a judg- 
ment pro retorno habendo after a writ of error brought. 


Rees v. Morgan, 3 D. & E. 349. 


If error is aſſigned on a miſtake in form, the miſtake A miſtake in 
may be amended in the court below, pending the writ of form on which 
error, Richards v. Brown, Doug. 116. 


And this in a penal action. 3:7, 


A judgment may be amended by changing it from Judgment 
© de honis propriis“ to de bonis teſtatoris ſi, Ic.“ after error gainſt execu- 
brought. Richards v. Brown, Doug. 116. Short v. 2 5 
Coffin, Burr. 2730. 


So, if the judgment do not ſay that the damages c- Judgment in 
caſione detentionis debiti were awarded ex afſenſu ſuo, it debt. 
may be amended though that has been aſſigned for error. 
Lid. | 


The name of the attorney in the plaintiff's warrant Name of at- 
may be altered ſo as to make it correſpond with that in terney in Ware 
his declaration, after error brought, and the variance * 
between the warrant and declaration aſſigned for error. 

Richards v. Brown, Dougl. 116. 


So a miſtake in the addition in the warrant of at- Addition in 
torney may be amended after error brought. Lid. Warrants 


So the ſirname of the attorney in the declaration may Stname of at. 
be amended, and made to correſpond with that in the Sg 
4 108+ 
warrant after error brought. Lid. 
So the judgment may be amended by the paper-book, Judgment a- 
ſigned by the maſter. Par/ons v. Sill, Salk. 51. — — 


Amendments of the judgments have been made after Amendments 


writ of erroc; and a record tranſcribed ; but tranſcript alter crauſcript3 


not carried into K. B. Bar. 18. 


And after nulla eft crratum pleaded. Bar. 7. Foſter v. after pleading 
Blackwell, in error; 


And 


error is aſſigued · 


torney in decla- 
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after argument 
and time al- 
lowed for that 


purpoſe. 


Coſts in ſuch 
vaſe, 


Stat. 5 Geo. 1» 
© 13 


What amend- 
ments allowed. 


\ 


How as to coſts 


ing. And by the record certified, the judgment ap- 
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And even after argument on error, court of K. B. 
poſtponed judginent, though they thought the judgment 
below not to be ſupported, upon the importunity of de- 
fendant in error, to move the court of C, B. to amend 


the record by verdict, which was afterwards done. 
Smith v. Fuller, Sir. 786. | 


Theſe amendments are generally allowed upon pay- 
ment of coſts, provided plaintiff does not further pro- 


ſecute his writ of error, but if he proceeds, then with- 


out coſts. Bar. 17. 


E. Of amending Writs of Error. 


A writ of error was not amendable at common law, nor 
by any of the ſtatutes of amendments and jeofails, till 
the 5 Geo. 1. c. 13. for all amendments are granted for 
the ſupport of judgments ; but the principal deſign of 
writs of error 1s to reverſe them. Ld. Raym. 71. 


But by the ſtat. 5 Geo. 1. c. 13. it is enacted, That 
all writs of error, wherein there ſhall be any variance 
« from the original record, or other defect, may and 
«* {hall be amended, and made agreeable to ſuch record, 
& by the reſpective courts where ſuch writ or writs of 
« error ſhall be made returnable, &c.”? 


A writ of error was returnable before any judgment 
given, and on conlideration it was held to be fuch a 
fault as is not amendable by the 5 Geo. 1, Stra. 807. 


There was a variance between the writ of error and 
the record; and as it ſtood in the paper the court ob- 
ſerved it; but neither party would move to amend it, 
for fear of paying coſts. Upon which the court ſaid 
the ſtat. 5 Geo. 1. c. 13. would warrant their amending 
it, which they did without coſts, Gardner v. Merratt, 


902. Ld. Raym. 1587. 


Error was brought by B. to reverſe a judgment given 
againſt him in C. P. aſter verdict in ejectment, wherein 
he was defendant. The writ was ze/ted 23d of Ot. and 
returnable in erg/t days of St. Martin, in Micſi. follows 


pear 


—_— k Ai. 1 
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peared not to be given till _— following. Where- 
upon it was clearly held, that the record was not re- 
moved by this writ of error. Then it was moved, that 
the writ of error might be amended by the 5 Geo. 1. 
c. 13; but upon reading the ſtatute, the court were of 
opinion it could not be done; for it would be to amend 
the writ, contrary to the truth of the caſe, as the judg- 
ment, in fact, was not given till Hilary term; and 
therefore, this was not ſuch a variance as was intended 


to be amended by that act. Ld. Raym. 1531. Stra. 807, 


Aſter error in Cam. Scacc. from B. R. the tranſcript 
was brought back and amended in B. R. by the original 
record there; and it was held neceſſary to make the 
amendment in B. R. becauſe this differs from the caſe 
of a writ of error from C. B. into B. R. for C. B. ſends 
up the very record, whereas B. R. only ſends the tran- 
ſcript. Rutter v. Redſtane, Stra. 837. 


Judgment was againſt two, one only brought error, 
the writ was never moved to be quaſhed, but defendant 
in error went on, and judgment was affirmed in Cam. 
Scacc. and coſts given, and g de fendants were taken 
under a writ of execution on the whole ſum, including 
the coſts of the writ of error as well as the original ſum 
recovered ; the court of K. B. permitted the plaintiff to 
amend his writ of execution as to the defendant who 
did not join, by altering it to the original ſum recovered. 


Larache v. Waſbrough and another, 2 D. & E. 737. 


If a writ of error is amended in B. R. new hail ſhall 


be given to the amended writ in C. B. and the plaintiff 


below ſhall not take out execution for want of bail. 


2 Blackſ. Rep. 1067. 


In what court 
to be amended. 


Of amending 
writ of execu- 
tion upon exxox. 


New bail on 
zmended writs 


No coſts are to be paid on any amendment of writs Coſts 


of error, purſuant to this ſtatute; but if the writ of 


error be quaſhed, the defendant in error ſhall have c/s. 
Fitzgib. 201. ; 


How to ſue it 
out and prop 
ceed on it. 
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SrcTion K. 
Of Falſe Judgment. 


A writ of fal/e judgment lies where an erroneous judg- 
ment is given in any court not of record, in which the 
ſuitors are judges. F. N. B. 18. a. ö 


If there are no ſuitors by whom the plaint may be cer- 
tified, there ſhall not be falſe judgment, as in a copyhold 
court; in which, upon an erroneous proceeding, the 


copyholder muſt ſue to the lord by petition, F. N. B 
18. h. 


A writ of falſe judgment upon a judgment in the 


ſneriff's court, is in the nature of a reeordar;. F. N. B. 
18. a. b. 


And upon a judgment in another court, not of re- 
cord, it is in the nature of an accedas ad curiam. bid. 


A writ of falſe judgment may be ſued by any one 


againſt whom judgment is given, his heir, executor, or 
adminiſtrator. 


Or by any one who has damages, though the other 
defendants do not join as they ought to do in error. 


R. Mod. 854. 


A writ of falſe judgment iſſues as a writ of error out 
of Chancery, upon application to the proper cur/itor. 


Upon the return of the writ, and the whole record 
certified and not before, the plaintiff ſhall aſſign his 
errors. F. N. B. 18. i. 


And he may have a ſcire facias ad audiendum errores, 
as in error. F. N. B. 18. f. g. Or now he may ſerve 
a rule as in caſes of error, 


Or, if the defendant has day by the roll, the plaintiff 
may aſſign errors without a ire facias againſt him. 


The 
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The writ of falſe judgment ought to be ſerved in 
court. 6 Hen. 7. 16. a. 
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And being ſerved, ſhall be a ſaperſedeas to all pro- operates as a 
ceedings below. 6 Hen. 7. 15. b. ſuperſedeas. 


Upon two ſei. fa. ad aud. errores awarded, and nihils 


returned, or ſcire fect and default made, the judgment 
ſhall be reverſed. 


If a writ of falſe judgment abates, or the plaintiff Of itsabating. 
therein is nonſuited, the defendant ſhall have a ſcire 


facias quare executionem non. F. N. B. 18. g. 


If upon falſe judgment brought, which ought to be 
ſerved in court, and ihe lord refuſes to hold his court, 
a diſtringas tenere curiam goes againſt him. 6 Hen. 7. 
16. a. | 


When the parties are once in court, the ſubſequent 
proceedings in falſe judgment are the ſame as in error. 


A writ of falſe judgment was delivered to the under- Of the writ de | 
ſheriff, but no money was tendered or paid for the re- **<<vtione 3 
turn; for want whereof, the ſheriff took no notice of it, — 

and executed a writ de eæecutione judicii. Upon hearing 

counſel on both ſides, the ſheriff's proceedings were 

held to be regular. Per Cur. The defendant, if he 


thinks fit, may proceed on his writ of falſe judgment. 
Gale v. Hooker, Bar. 199. 28 


For the form of this writ, and the return, &c. there- | 
to, fee Appendix. Won 
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CHAP. XXI. 5 
Of Coſts. 


Src. 1. Of Plaintiff's Right to Cofts. 
A. In what Caſes he is entitled to them. 


B. When no more Coſts than Damages, and 
herein of the Statutes 43 Eliz. 21 Jac. 1. and 
22 & 23 Car. 2. 


T. Of Plaintiff's Coſts againſt inferior Tradel- 
men, under 4 & 5 W. & M. 


D. Of Plaintiff's Coſts in Caſes of Wilful 
Treſpaſs, under 8 & 9 W. 3. | 


E. Of Plaintiff's Coſts where the Action ought 
to have been brought in the Court of Requelts, 
and herein of the Suggeſtion. 


SEC. 2» Of Defendant's Right to Coſts. 


SEC. 3. Of Cofts where there are ſeveral De. 
fendanis and Verdict againſt ſome only, and whert 
there is double Pleading, and ſome inſufficient Fleas 
under the 4. & 5 Anne, or ſeveral Counts and Ver- 
dict only upon ſome, and where ſome ' Defendants 
let Judgment go by Default, and others go 1 
Trial. 

SEC. 4. Of Cofts in Error, and of allowing In- 
tereſt on the Judgment. 


SEC. 5. Of ftaying Proceedings till Security for 
Cofts is given, or until Coſts of former Action are 
paid, and of deducting leſſer Cofis from the 
&r eater. 
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SECTION I. 
Of Naintiſf's Right to Caſis. 
A. In what Caſes he is entitled to them. 


1 was no ſuch thing as coſts es nomine at 
common law, but they were generally included in 
the damages given by the jury. This however being diſ- 
cretionary, and often inadequate, the legiſlature thought 
proper to put the plaintiff's title to coſts upon a ſurer batis; 
and in the reign of 6 Edw. 1. paſſed a ſtatute, which is 
the firſt upon the ſubject, and generally known by the 
name of the Statute of Glouceſter, whereby it was en- 


acted, that * The demandant in aſſize of novel diſſeiſin, Of the ſtatute of 
« in writs of mort d'aunceſter, coſinage, aiel and beſail, ſhall Gloueeſter. 


have damages. And demandant thall have the coſts of 
the writ purchaſed, together with the damages, and this 
act ſhall hold place in all cafes where the party re- 
* covers damages, and every perſon ſhall render damages 
„where land is recovered againſt him upon his own 
« intruſion or his own act.“ 


Though the ſtatute ſays coſts of the writ, it has been Conſtruction 


conſtrued to extend to coſts of the ſuit generally. 
Theſe coſts, therefore, are the expen/a litis, ſuch as ſhall 
be allowed upon taxation of coſts by the maſter or 
prothonotary, but plaintiff is not to be allowed money ex- 


pended on account of himſelt, or for the loſs of his own 


By the ſtatute of Glouceſter, therefore, coſts are To what aQions 
given as well in thoſe actions mentioned in it, as in all it extends. 


actions whatever, in which the plaintiff, before that 
ſtatute, could recover damages; but if damages were 


not recoverable before, no coſts are thereby given. So How as to f- 
that if a ſubſequent act gives damages where none were {quent tatu ce. 


recoverable before, no coſts can be recovered unleſs 
colts are expreſsly given alſo. 


to the above ſtatute of Glouceſter giving damages; 
| Nn 2 but 


common law. 


There are various inſtances of ſtatutes ſubſequent 


* 
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but by not mentioning coſts, the party is not entitled to 
them, amongſt which are the following: 


Action of waſte, Statute of Glouceſter, c. 5. which gives an action 
of waſte with treble damages againſt tenant for life, 

Quare impedit. years, or in dower. Stat. of Weſtm. 2. c. 5. giving da- 
mages in quare impedit and darrein preſentment. & Edw. 6. 

1 & 2 P. & M. c. 14. againſt engroſſers, and 1 & 2 P. & M. c. 12. for 
driving a diſtreſs out of the hundred. 


Scan. mag. So, no coſts in an action for ſcar. mag. becauſe action 
did not lie at common law, and the ſtatute giving the 
action makes no mention of coſts. 2 Show. 506. 


Tormedon. So, no coſts in formedon or writ of right, begauſe no 
damages are recoverable therein. 


How, if damages But where a certain ſum is given by a ſubſequent 

before, recover» ſtatute, to a party injured in an action wherein da- 

5 mages were recoverable beſore the ſtat. of Glouceſter, 

the plaintiff ſhall alſo have coſts, though coſts are not 

mentioned in ſuch ſubſequent ſtatute ; as in an action 

Riot act; by the party injured on the riot act, 1 Geo. 1. c. F.; 

Black act; or on the black act, for ſetting fire to plaintiff's houſe, 

Hue and cry. &c. 1 D. & E. 71. ; and on ſtatutes of hue and cry, 
; coſts are recoverable. 2 Wil. 92. 


Aten of debt So, in an action of delt on any ſtatute by a par 
for penalty- grieved for a certain penalty, though ſuch ſtatute docs 
not mention coſts. 2 D. & E. 154. 1 H. Blac. 10. 


Of doullle or So, if double or treble damages are given by a ſtatute 

trevle damages. in any caſe where at common law ſingle damages were 
recoverabie, but not otherwiſe, the coſts ſhall be doubled 

When to be had · OT trebled, though no coſts mentioned in the ſtatute. 
Carth. 297. Pintold's Caſe, 10 Co. 116. 


What they are. So, if ſtatute gives treble damages and coſts of 
ſuit, coſts itha!i be trebled, Sal. 205. not only ſuch 


coſts as are given by the jury, but the coſts adjudged 
de increments, ſhall be weblel, Str. 1048. 


If plaint ff obtains judgment on a demurrer, he ſhall 
have coſts, provided he would have been entitled to 
them 
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them on a verdict ; becauſe a de:nurrer is a confeſſion of 


damages. X 


But no coſts can be recovered in any aAion by a com- 
mon informer or proſecutor qui tam, unleſs given by the 
ſtatute, 
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No coſts in qui 
tam actions. 


In actions ſounding in damages, the jury cannot re- Jury may ſind 


gularly give plaintiff more than he counted for; yet if colts beyond 


the jury would give him full damages, they may award 
him cots diſtinct and ſeparate from the damages. And 
though ſuch coſts exceed the damages laid in the decla- 
ration, yet the plaintiff ſhall have both. For in ſuch 
caſe the damages are given for the wrong, for which the 
action is brought, and the cs for the charge of the 
ſuit, 


B. In what Caſes Plaintiff ſhall have no more 
Colts than Damages, 


ges. 


B. 


As by the ſtatute of Glouceſter, coſts were recovera- Inconveuience 


ble in all caſes indiſcriminately where damages were re- 
covered, however (ſmall the quantum of ſuch damages, 
ſuitors were naturally encouraged to forſake the interior 
courts, and to bring their cauſes into Weſtminſter Hall, 
t!ifling as the nature of the demand might be, which at 
lengtli became very expenſive and oppreſſive to defend- 
ants. The legiſlature, therefore, to prevent this abuſe, 
and to confine actions of ſmall value to the courts below, 
by the 43 Eliz. c. 6. enaQted, that © if upon any per- 
* ſonal action, not being for any title or intereſt of land, 
% nor concerning the freehold or inheritance of lands, 
nor for any battery, it ſhall be certified by the judge 
before whom tried, that the debt or damages reco- 
vered ſhall not amount to forty ſhillings or above, the 
6 plaintiff ſhall have ns more co/ts than the debt or da- 
mages recovered.” 


ol ſtat. of Glou 
ceſter. 


How remedied, 


B. 1. 
Stat. 43 Eliz. 


By perſonal actions, the ſtatute means ſuch actions conſtruction 
as debt, aſſumpſit, aſſault, treſpaſs de bons, and all thereof, 


other the like actions, where the title or intereſt of land 
might not come in queſtion, though co/laterally, or 
where it is not for any battery of plaintiff's perſon; for 

Na 3 it 
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it extends to treſpaſs for beating plaintiff *s dog, or the 
like. 3 D. & E. 37. | | 


8 re- ut it is to be obſerved, that it is not the mere find- 
MAY ing by the jury of damages under 40s. which deprives 
the plaintiff of his coſts, unleſs the judge thinks proper 
wee. | | | 


When tobe , 'The certificate may be granted after the trial. Say. 
granted, Coſts, 18. E 4 
| 3 re- Formerly the judges almoſt uniformly perſiſted in re- 


fuſing to certify in ſuch caſes ; but latterly there have 
of late granted. been ſeveral inſtances of its being done. Dand v. Sexton, 
| 3D. & E. 37. | | | ED 


Notwithſtand- And ſuch certificate may be given notwithſtanding de- 
— "cop aagg fendant may plead a juſtification. Say. 266. 
V. 2. B. 2. In Caſes of Slander, under 21 Jac. 1. c. 16. 


It ſeems then by the above ſtatute of Elizabeth, that 
the judge, by his certificate, deprives plaintiff of his coſts, 


The next ſtatute upon the ſubjeCt is the 21 2 I. e. 
16. ſ. 6. This depends not upon any certificate, but 
upon the mere verdict of a jury; for it is enaQed, that 

21 Jac: I. « in actions for ſlanderous words, if damages are given 

. “ (that is, either by a jury at trial, or on a writ of in- 
„ quiry, for it extends to both caſes) under forty fhilling:, 
« plaintiff ſhall have no more coſts than damages,” 


What caſes of This ſtatute means only words in themſelves action- 
14 able without ſpecial damages. Therefore, for words not 
IS actionable in themſelves, ' but only aQionable by reaſon 
of ſpecial damage, the plaintiff, though he recovers da- 
mages under forty flullimgs, ſhall nevertheleſs have full 
coſts. But for words in themſelves aQionable, although 
plaintiff lays ſpeczal damages, if the jury gives him leſs 
damages than forty ſhillings, he ſhall have no more coſts 
than damages. 2 Blac. 1062, ' | 


though defend- Even if defendant pleads double, and juſtifies, and 
ant jultifes. there be a general verdict againſt him, it ſeems, if 
- F 3 plaintiff 
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plaintiff recovers leſs than forty Hillings, he would have 
no more coſts than damages under this act, if the words 
in themſelves were actionable. 2 Wil. 258. Bar. 128. 


Slander of title, is neither within the words nor the Slander of title 
meaning of this act; the ſpecial damage being in ſuch 2. within che 
caſe the giſt of the action. Cro. Car. 141. N 


Action for a libel is not within it, and plaintiff ſhall nor a libel. 
have his coſts, though the damages given are under 40s, 


But the ſtatute of James only precludes the court Jury may give 
from giving more damages; but a jury may aſſeſs what coſts 
coſts they pleaſe, though they give damages under 40s. 
Salk. 207. 


B. 3. In Caſes of Treſpaſs, under 22 & 23 Car. 2. B. 3. 


The next ſtatute on this ſubje& is the 22 & 23 Car. 2. Difference be- 
c. 9. ; and as by the ſtat. of 43 Eliz if the judge certifies — 7 
where the damages are under 49s. plaintiff can have no 
more coſts than damages: ſo, by the ſtatute of Charles, 
if the damages be under 40s. plaintiff ſhall have no more 
coſts if the judge does not certify. 


For that ſtatute enaQs, that in all actions of tre/- 22 & 23 Car, 2. 

« paſs, aſſault and battery, and other perſonal actions, 
« wherem the judge at the trial ſhall not certify under 
« his hand upon the back of the record, that an aſſault 
and battery was ſufficiently proved by the plaintiff 
« againſt the defendant, or that the freehold or title of 
« the land mentioned in plaintiff 's declaration was chiefly 
* 3 the plaintiff in ſuch action, if the jury 
« find damages under forty ſſllings, thall not recover 
more cofts than the damages found; and if more coſts 
* thall be awarded, the judgment ſhall be void, and 
defendant acquitted from the ſame, and may have his 
action againſt the plaintiff tor ſuch vexatious ſuit, and 
recover his damages and coſts of ſuch his ſuit.““ 


This ſtatute, notwithſtanding the words “ offer per- 


© ſonal actions,“ extends only to actions of treſpaſs quare — 


This ſtatute, and all ſtatutes preceding it, for prevention of fri- pals ʒ 
volous and vexatious ſuits in the ſuperior courts, are extended to the 
courts of great i in Wales, and courts of the counties palatine, by 


I & 12 W. 3. c 9. 
Nn 4 clauſum 
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clauſum fregit, and aſſault and battery ; becauſe the in- 
tention was not to prevent a plaintiff from recovering 
full coſts in any action, except ſuch wherein it was 
poſſible for the judge to certify that an aj/ault and battery 
were ſufficiently proved, or that the free/9/d or title of 
the land was chiefly in queſtion ; which certificate can 
be but in thoſe aCtions. 


but not if judg- On a writ of inquiry on this ſtatute, if damages under 

ment by default; £,,, /hill-ngs are given by the inqueſt, the plaintiff ſhall 
have full cots, becaule this ſtatute is confined to the caſe 
of damages found by the jury at the trial ; and does not, 
like the ſtatute 21 Jac. 1. c. 10. extend to both caſes. 


nor to cauſes After removal of a cauſe from an inferior court by 

removed from defendant, if damages are given under forty ſhillings, 

inferior courts. tough the judge do not cerrify, plaintiff thall have full 

coſts. But not if the cauſe be removed by the plaintiff, 
for if ſo it might make him vexatious. 


Jury may give This ſtatute only prevents the court (without a certi- 
more colts. ficate from the judge), but not the jury at the trial, 
| from giving more coſts than damages, , under forty 
illings; therefore the jury may find ceſis to more than 

ferty ſlillingos, though they find dumages under tl iat ſum. 


Certificate muſt The certificate, to entitle plaintiff to full coſts upon 

> e at this ſlatute, muſt be granted at te trial; and mult” be, 

, that an &@//au/t and battery, or that the freehold, or title of 
the land mentioned was chiefly in queſtion, 


In what ations So that, where the judge cannot certify that an aſſau/! 
of treſpaſs judge and battery was proved, or that the freehold or title was 
can certify, and . : 1 „ | x 
eee chiefly in queſtion, the plaintiff ſhall recover his ful/ 
coſts, notwithſtanding damages under o/ ty killings, with- 
out a certificate; as in debt, aſſimpfit, trover, treſpaſs for 
taking his horſe, bull, or fheep ; or far cutting or breaking 
his net; or for taking his goods; treſpaſs for ſpoiling lis 
goods; treſpaſs for beating his ſervant, per quod, &c. ; 
or for breaking his cloſe, and impounding his cattle (it de- 
tendant is ſound guilty of the impaunduig) ; or for breat- 
ing his cloſe, and cutting and taking away his corn (if de- 
fendant is found guilty of cutting and taking the corn*). 


» But if the defendant is acquitted of cutting and taking awvay the 
cor n, or of impounding the cattle, then the cate is within the ſtatute ot 
Car. 3. and without a certificate plaintiff wall not have full cofts. 


But 


>" rost 


But in treſpaſs for breaking his cloſe. and digging therein ; 
or for entering his houſe and breaking the door; or for fix- 
ing ſtakes on his ground : or entering hi: cloſe, and throwmg 
down fences and pales ; or for entering and building a wall 
on his cloſe ; or upon iſſue of exua viam to Fuſtcfcation of 
right of way; it damages are given under forty fhullings, 
plaintiff ſhall not have his full coſts without a certificate 
from the judge at the trial; becauſe in ail ijuch cates, the 
freehold or title to the land or houle, mentioned in the 
declaration, is in queſtion, 


In all caſes however, if it appears upon the pleadings 
that the free/o/d or title was in que{tion, there neeus no 
certificate to entitle the plaintiff to Full caſis, though the 
damages are under forty ſhillings ; becauſe the certificate 
could fay no more than what appears on the record. 
As in aſſault and battery, if defendant juſtities, for then 
he admits the battery. So, it plaintiff declares ou a 
clauſum fregit in one count, and for an injury to a 
chattel, or for taking his hog, or for an aſportation in 
another count, and there be a general verdict, and da- 
mages under forty fillings, he thall have full coſts with- 
out a certificate; becaule, upon the ſecond count, it was 
not in the judge's power to certify. So, it treſpaſs on 
land and an aſportution be charged in one count, and 
there be a generai verdict and damages wnder forty fil- 
lings. So, if a treſpaſs on land, and chating his cattle, 
be charged. So, it it be tor breaking and entering his 
free warren, and killing and chating his hares, conies, 
Sc. But in treſpaſs for breaking aud entering a houſe, 
breaking window fhutters, and ſpoiling the belts thera ; 
or for breaking and entering a houſe, making a noiſe, con- 

tinuing there, &c.; or, for breaking cloſe, cutting down, 

lepping, and ſpoiling trees; or breaking cloſe, treading 
down, digging and taking away feds, earth, &c. tor 
here what is called an aſportation is a mode, a qua- 
lification of the injury done to the land. Or, = 
treſpaſs in his cloſe with cattle, and ſpoiling the fruit 
there found; or, for breaking and entering a houfe, 
keeping plaintiff” out of poſſeſſion with a per qued : or, for 
breaking and locking up a hnuſe, detaining goods therein; 
or, for on.y breaking the windows of plamt:ff *s hyuſe ;, or, 
for aſſault and battery, throwins him down and thereby 
ſpoiling his clothes; in all thete and the bike cales, ir 
a general verdict and damages ander forty ſuillings are 

| given, 


$33 


In what caſes 
no certiſicate 
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given, there ſhall be no more ceſis than damages, with- 
out a certificate. See a variety of caſes, and the law 


fully diſcuſſed hereon in Hullock's Law of Coſts, ch. 1. 


C. C. Of Plaintiff's Coſts in Actions againſt in- 
terior Tradeſmen, &c. 


The next ſtatute relating to plaintiff's coſts, is the 
4&5 W. & M. c. 2.1. 10. which to a certain extent re- 
peals the ſtat. 22 & 23 Car. 2. by giving plaintiff his full 
coſts, however trifling the damages, where an action is 
brought againſt any perſon of the deſcription mentioned 
therein for the offence therein deſcribed. 


48 W. & M. «© Whereas great miſchiefs do enſue by inferior tradeſ- 


—  ekar men, apprentices, and other diſſolute perſons, neglect- 
tradeſmen. ing their trades and employments, who follow hunt- 


cc 
6c 
6c 
& 
66 


Who are infe- 


ing, fiſhing, and other game to the ruin of them- 
ſelves and damage of others. It is enacted, that if 


any ſuch perſon thall preſume to hunt, hawk, fiſh, 


or fowl (unleſs in company with the maſter of ſuch 
apprentice, duly qualified by law), ſuch perſon ſhall 
be ſubject to the penalties of this act, and may be 
ſued and proſecuted for their wilful treſpaſs, in ſuch 
their coming on others land; and if found guilty 
thereof, the plaintiff ſhall not only recover his da- 
mages thereby ſuſtained, but his full cofts of ſuit : any 
former law to the contrary notwithſtanding,” 


Who is an inferior tradeſman or not, has been often 


rior tradeſmen a matter of diſpute ; ſome judges holding it to be a mere 
within the act. point of law, and that all tradeſmen not qualified to hunt, 
&c. ſhould be deemed interior tradeſmen and vice ver/a ; 
wailſt other judges have held it to be a mixed queſtion 
of law and fact, to be obſerved upon by the judge in 
ſumming up, and left to the jury to determine ; and by 
no means to include every tradeſman not qualified. 2 


Will. 70. 
Flow $ _ c If in an action upon this ſtatute, againſt defendant 
part or the calc X . 8220 
be not proved. AS a d:ffolute perſon, &c. if the plaintiff proves only the 


treſpaſs, but not the circumſtances under the ſtatute, 
and has a verdict, he ſhall recover as in common actions 


of treſpaſs, vit. no more coſts than damages, if the da- 
| mages 


— DS Doe er — 
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mages are under 40 fillings : for not proving the ſpe- 
cial circumſtances, the action is then no other than a 
common action of treſpaſs. 5 


D. Of Plaintiffs Coſts in Caſes of wilful Tref- 
5 pals. 


The ſtatute 22 & 23 Car. 2. above mentioned, being 
conſtrued ſo ſtrictly by the courts, that in zre/ſpaſs guare 
clauſum fregit the judges could not certify, unleſs the 
freehold or title were in queſtion ; plaintiffs were fre- 
quently deprived of coſts if they recovered but ſmall 
damages, when the treſpaſs they complained of was wil- 
fully and maliciouſly committed. To remedy this, it 


«6 


&« record at Meſiminſier, wherein, at the trial of the 


 « cauſe, it ſhall appear and be certified by the judge, 


under his hand, upon the back of the record, that the 
e treſpaſs upon which any defendant ſhall be found 
“ guilty was wilful and malicious, the plaintiff ſhall re- 
cover, not only his damages, but his ful! offs of ſuit, 
any former law to the contrary notwithſtanding.” 


Falles. 
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was enacted, by 8 & ꝙ W. 3. c. 11. ſec. 4. in all of8 &g W. z. 
actions of treſpaſs in any of his majeſty's courts of 25 to wilful 


| Every treſpaſs is wilful, within the meaning of this What ſhall be 
act, where the defendant has notice, and is eſpecially deemed a wilful 
forewarned, nat to come on the land; as every treſpaſs (1<Pals within 


is malicious, though the damages may not amount to 
forty flillings, where the intent of the defendant plainly 
-appears to have been to haraſs, vex, and diſtreſs the 
plaintiff : ſo that every treſpaſs, that is ill-naturedly 
committed or done, after notice, is a malicteus treſpaſs. 


1D. & E. 636. | 


ct. 


The certificate on this ſtatute muſt be made by the When certif- 
judge in court at the trial, otherwiſe it is void. 2 Will. 21. ut ogg be 


E. Of Plaintiff's Coſts where the Action ought 
to have been in a Court of Conſcience. 


To diſcourage plaintiffs from ſuing in the ſuperior 
Fourts for trifling matters, aſter reciting an act for the 
. 5 eſtabliſhment 


E. 
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Of the 3 Jac» 1. 
c. 15+ court of 
requeſts in 
London. 


Defendant may 
plead it, or 
take advantage 
by ſuggeſtion; 
but no ſuggeſ- 
tion alter de- 


fault- 


To what caſes 


ſtatute does not 


c xtend : 


ſer oft; 
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eſtabliſhment of the court of requeſts in the city of Lon- 
don, for the recovery of {mall debts, it was enacted, by 
3 Jac. 1. c. 15. ſec. 4. That if any action of deb: 
or upon the caſe upon an aſſumꝑſit, for the recovery of 


any debt, proſecuted againſt any of the perſons * afore- 


« ſaid, in any of the king's courts at Weſtminſter, or 
* elſewhere, out of the ſaid court of requeſts, it ſhall ap- 
« pear to the judge or judges that the debt to be re- 
covered doth not amount to the ſum of forty fillings, 
and the defendant in ſuch action ſhall duly prove, either 
by ſufficient teſtimony, or by his own oath, to be al- 
lowed by any of the judge or judges of the ſaid court 
«© where the action ſhall depend, that at the time of 
** commencing ſuch action, defendant was inhabiting 
and reſiant in the city of London, or liberties thereof; 
the ſaid judge or judges ſhall not allow to the ſaid 
«© plaintiff any cots of ſuit, but ſhall award the plaintiff to 
pay ſo much ordinary coſts to the defendant as he 
„ {hall prove, before the ſaid judge or judges, it hath 
truly coſt him in defence of the ſaid ſuit,” 


66 


66 


«c 


If the defendant does not plead the ſtatute in bar of 
the action in the ſuperior court, but ſuffers a verdi# to go 
againſt him, he may take adyantage of ſuch ſtatute by 
entering a ſugge/iion on the roll. — But if he lets judgment 
ga by default, he precludes himſelf from taking any ad- 
vantage of the ſtatute, and cannot make a ſuggeſtion on 
the roll to have his coſts; for when an inqueſt is taken 
by default, the defendant 1s out of court to all purpoſes 
bur having judgment againſt him. 


Notwithſtanding plaintiff declares for more than forty 


illings, yet if the jury give a verdict for leſs than forty 


ihillings, being the real debt or demand at the commence- 
ment of the action, the defendant (if a perſon within the 
act) may make his /#gge/{:on on the roll to have his coſts, 
and the coſts of the ſuggeſtion ſhall alſo be included. 
But if the original debt was above forty /hillings at 
the commencement of the ſuit, and defendant pleads, or 
gives in evidence a /ei-off, and plaintiff has a verdict 


* That is, perſons inhabiting within the ſaid city, being trad:ſmen, 
wvictuallers, or labouring men; but the ſtatute 14 Geo. 2. c. 10. extends 
this act to all perſons renting or keeping ſhop, ſhed, ſtali, ſtand, vr 
ſecking a livelihood in the city or liberties ; which vide, as alſo the ſta- 
tute 2 and the exceptions in that act. ; 


for 
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for the balance under forty fillings, the defendant can 
make no ſuggeſtion.— Otherwiſe, if defendant gives in 
evidence, payment before action commenced, which 
reduced the debt under forty fillings, at the time it was 
commenced ; ſo no ſuggeſtion if tender pleaded, tender. 


$57 


If defendant, would take advantage of ſuch ſtatute, it How to move 
muſt be by motion for leave to enter a ſugge/tion on the for ſuggeſtion. 
roll, which motion muſt be made on an afrdavit of the 
fact on the part of the defendant. | 


When the /ugge/tion is entered with leave, the method 
is to grant a rule; and unleſs plaintiff pleads thereto 
within the time limited, or demurs, the allegation of 
defendant in his ſuggeſtion is taken pro confeſſs, and the 


officer will allow the coſts, whether /ingle, double, or 
treble, as the ſtatute directs. 


Theſe ſtatutes do not extend to caſes where exccutors To what per- 
are defendants or attornies, or to defendants where an _ TO N 
attorney is plaintiff. ö 


Since the making of this ſtatute, courts of requeſts or 
conſcience have been eſtabliſhed in various places, as in 
Weſtminſter, Southwark, Briſtol, Glouceſter, &c. and 
ſome ſtatutes give double cots to the defendant, if ſued 
in a ſuperior court for a debt under forty ſhillings. 


Beſides it is neceſſary to refer to the particular ſta- 


tutes as they differ in the mode of taking advantage of 
the objeCtion. 


Thus by the ſtat. 23 Geo. 2. c. 27. yen court Of 23 Geo. 2. 
of requeſts is eſtabliſhed for the city and liberty of courts of re. 
Weſtminſter, and that part of the duchy of Lancaſter 2 e. 
adjoining thereto, the defendant if not liable to be ſued 5 

in the court above, ought either to plead the ſtatute as defendant muſt 
therein directed (p. 8.), or at leaſt to make the objec- plead the fa ; 
tion at the trial to nonſuit plaintiff ; for after verdict he 


cannot take advantage of it by ſuggeſtion as in other no ſuggeſtion. 
caſes. 3 D. & E. 452. 
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SEer lo II: 
In what Caſes Defendant may have Cofts. 
A. A. After Nonſuit or Verdict. | 


Of the ſtatute Until the 23d year of the reign of Hen. 8. a defendant , 

of Marlbridge- Was not entitled to coſts in auy caſe, except in a writ of 
right of ward maliciouſly brought, which coſts were 
given by the ſtatute of Marlbridge ; and even from the 

Of the 23 Hen. time of Hen. 8. to the reign of James 1. a defendant 

8. | was only entitled to coſts in certain actions; but 

Of the 4 Jac. x. the 4 Jac. 1. c. 3. * coſts are allowed to defendants in 

« all actions whatever in which the plaintiff if he re- 

* covered would be entitled to coſts, and this either 
« after nonſuit or verdict.” 


In all caſes, thereſore, the only queſtion is, whether 
the plaintiff if he had had judgment would have been 
entitled to coſts ? 


conſlruction And this whether the verdict be general or ſpecial. 
. Cr. Els. 65- 


Or, whether on the face of the declaration plaintiff 
ſhews a good cauſe of action or not, which uſed for- 
merly to be doubted. | 


extends only to So it extends to a nonſuit upon a ſecond trial after a 
_— or ver. ſpecial caſe reſerved on the firſt ; but upon coming on 
for argument, the facts not appearing properly ſtated, 
it was recommended and agreed to go to trial again, 
when plaintiff was nonſuited, and 4 had all his 
coſts. Str. 300. 


BV. B. After Diſcontinuance, Nonproſs, and De- 
mur rer. 


The foregoing ſtatutes extend only to the caſes of non- 
ſuit or verditt; but to prevent malicious attachments 
and arreſts by latitat, alias, and pluries capias in the 


King's 


s 
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King's Bench, and by proceſs in the Marſhalſea court, 

and other inferior courts, it was enacted, by 8 Eliz. c. 2. 

ſec. 2. That as often as any perſon ſhall ſue, or cauſe 8 Elie. e. 2. 
« gr procure to be ſued forth, any of the writs or pro- — Rs 
« ceſs before mentioned, againſt any perſon, by which FI. 
« ſuch perſon is arreſted, or to which he thall appear B. R. 

« upon the return, and put in bail, that then, if the 

« party ſuing do not within three days aſter ſuch bail 

& taken, put into the ſame court his declaration, or if 

& after declaration had and put in, the plaintiff ſhall not 

& proſecute the ſame with effect, but thall willingly de- 

lay or diſcontinue his ſuit, or become nonſuit thereon, 

„the judges ſhall award defendant his cs, Se.“ 


If the plaintiff enter a nol. pro/. defendant has coſts 
on this ſtatute. 3 D. & E. 511. 


There are like clauſes for the inferior courts therein 
mentioned, but the court of Common Pleas is not 
within it. 


But by 13 Car. 2. ſtat. 2. c. 2. it is enacted, that, 
« unleſs plaintiff, who has ſucd proceſs out of the 13 Car. 2. f. . 
« King's Bench and Common Pleas, ſhall put in his cots . 
« declaration againſt detendant in perſanal actions and * 27 
« egjeftment, beſore the end of the term next after ap- 
„% pearance, a nonſuit may be entered, and defendant 
„ ſhall have cats, to be levied as provided by the ſtar. 
43 Hen 


This ſtatute however does not extend the proviſion in . 
the 8 of Eliz. above mentioned, in caſe of a diſcanti- 
mance in the King's Bench to the court of Common 
Pleas; and the reaſon for the omiſſion ſeeins to be, 
that in the Common Pleas a plaintiff could not difcon- 
tinue without leave; in granting which, the court al- 
ways anne:ced the condition of paying co/ts. 


The ſtatutes before mentioned only give a defend. 
ant his c upon plaintiff's diſcontinuance, not declarine 
in time, upon being non ſuited, and upon a verdid? againtt 
him. 8 


It was afterwards extended to judgments on demur- Coſts on de- 
rer; for by 8 & 9g W. 3. c. 11. it was enacted, it nwrrer, 
+5 any 8 & 7 W. v. 
Co 11. 


To what caſes 


ners [cx 


any one ſhall commence or proſecute an action in 
any court of record, wherein pon any demurrer, 
either by plaintiff or defendant, demandant or tenant, 
„judgment ſhall be given againſt ſuch plaintiff or de- 
mandant, the defendant or tenant ſhall have judg- 
e ment to recover his cs, and have execution for the 


« ſame by ca. /a. fi fa, or elegit.“ 


This ſtatute only gives coſts to defendant if judgment 
upon demurrer is given for him when the demurrer is to 
the merits, and not when the demurrer is to a plea in 
abatement ; for if on a demurrer to a plea in abatement 


the plaintiff has judgment gud reſpondeat ouſter, the 
plaintiff is not entitled to coſts; and if on ſuch de- 
murrer the defendant has judgment, either quod breve 


or Billa caſſetur, or quod quærens nil capiat, he is not en- 
titled to coſts. 


And it only gives coſts on demurrer in ſuch actions 
wherein the plaintiff would have had coſts if he had 
obtained a verdict therein. Therefore no coſts are re- 
coverable within this act in formedon or in quare impedit. 


1 H. Blac. 530. 


SECTION III. 


A. Of Coſts where there are ſeveral Defend- 
ants, and VerdiQ, againſt ſome only. 


B. Of Coſts of double pleading and inſuffi- 
cient Pleas. 


T. Of Coſts where Verdict on ſome of the 
Counts only. 


D. Of Coſts where ſome Defendants let Judg- 
ment go by Default, and others go to Trial. 


A. Of Coſts where ſeveral Defendants, and 
Verdict againſt ſome. 


The above ſtatutes only noticed defendants where all 
obtained the verdict, and did not provide for the caſe of 
{ome defendants being acquitted, and others found 


guilty ; 


Sec. III.] OF COSTS. 861 


uilty; in which caſe, at common law, the acquitted 
— was not entitled to coſts. Therefore by 
the 8 & 9 W. 3. c. 11. ſec. 1. it is enacted, that, 
„where ſeveral perſons thall be made defendants in 8 & 9 W. z. 
e treſpaſs, aſſault, falſe impriſonment, or &efiment, and e. 11-1. 1. 
any one or more ſhall, upon trial thereof, be acquitted 
« by verdict, he or they thall recover his co/ts of ſuit, 
<< unleſs the judge before whom the cauſe ſhall be tried, 
„ ſhall immediately after the trial, in open court, certify 
upon the record, that there was a reaſonable cauſe 
for making him or them defendant or defendants.” 


From the words of this ſtatute, it extends only to To what caſes 
treſpaſs vi et armis and ejeftment, not to treſpaſs on the it extends. 
caſe, or repliuin; for every ſtatute giving ces is to be 
conſtrued ſtrictly, coſts being in the nature ot a penalty. 

Str. 1005. 3 Burr. 1284. 1 Blac. 355. 


Nor to an action of trover. 3 Burr. 1285. 


B. Of Coſts of double pleading and inſufficient . 
Pleas. 


At the time the ſeveral ſtatutes above mentioned At common law 

were Paſſed, a defendant could only plead one plea or no double 
juſtification, and was obliged to rely upon that for his Pleadiag 
defence, although he might have had other matters to 
allege in bar of plaintiff's action; the legiſlature there- 
fore remedied this evil by an a& of parliament of the 
4 and 5 Anne, whereby a defendant is allowed to 
plead double ; at the fame time, by way of preventing 
unneceſſary expence by uſeleſs pleas, they alſo made a 
proviſion reſpecting the coſts. By the 4 and 5 Anne, introduced by 
c. 16, ſec. 4 it is enacted, that, „a detendant or te- 4 & 5 Aus. 
„ nant in any action, or any plaintiff in rep/cvm, may, 
with leave of the court, plead as many feveral mat- 
* ters as he ſhall think neceſſary for his defence ; pro- 
* vided, that if any ſuch matter ſhall, upon demurrer 
joined. be adjudged inſufficient, cs ſhall be given at 
the diſcretion of the court; or it a verd:#t ſhall be 
found upon any iſſue for plaintiff or demandant, coſts 
** thall alſo be given in like manner, unleſs the judge 
*+* who tried the iſſue thall certify that the defendant or 

Vol. II. Oo a tenant, 
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Conſtruction 
thereoſ. 


Avowants 
within it. 


What coſts in- 
tended thereby» 


How taxed and 
paid, 
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< tenant, or plaintiff in rep/evin. had probable cauſe to 
s plead ſuch matter vpon which the ſaid ifſue ſhall be 
found againſt him.“ 

* 

This ſtatute does not extend to %, tam actions, ſo as 
to give defendant liberty to plead 2 in them; nor 
to plead double in any caſe againſt the crown: nor 
does it extend to plead double matters which ſhall have 
different trials. | 


If the iſſue is found for plaintiff on a ſpecial plea, or 
there is judgment for him on a demurrer to ſuch plea, 
he is to have coſts by the expreſs proviſion of this act, 
4 & 5 Anne. But if on a demurrer to a ſpecial plea 
there 13 judgment for plaintiff, before trial on the ge- 
neral iſſue, and afterwards defendant has a verdict on 
the general iſſue, it ſeems the plaintiff ſhall not have 
thoſe coſts, becauſe it appears ultimately that he had no 
cauſe of action. | 


An avowant, though not named in the act, is within 
the meaning of it; if, therefore, one or more iſſues be 
found for him, and there is no certificate that plaintiff in 
replevin had probable cauſe to plead ſuch double plea, the 
avowant ſhall have coſts of that iſſue which is found for 
him. So, avowant ſhall pay coſts on the ſpecial avowries 


found againſt him. 2 D. & E. 235. 


The coſts intended by this ſtatute are nothing more 
than the coſts of thoſe pleadings which have either been 
adjudged inſufficient upon demurrer, or found by the 
verdict for the plaintiff ; conſequently the right to the 
general coſts of the cauſe remains unaffected by this 


ſtatute. Hullock, 106. 3 D. & E. 391. 


And whatever theſe coſts are when taxed, they are 


deducted out of the greater coſts, 


The certificate upon this ſtatute is not required to be 
made in court at the trial of the cauſe ; and where the 
judge refuſes to grant it, the court have not a diſcre- 
tionary power Whether they will allow the defendant 
any coſts at all, but are bound by the ſtatute to allow 
him ſome coſts, though the quantum is left to their diſ- 
cretion. Bar. 140, 2 D. & E. 394. 

e 
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The intention of the legiſlature was, that if there be 
ſeveral matters pleaded, ſome of which are found for the 
plaintiff, he ſhall be entitled to the coſts of thoſe, not- 
withſtanding other matters are found for the defendant, 


which entitle him to judgment upon the whole record, 


unleſs the judge before whom the cauſe was tried, 
ſhall certify that the defendant had a probable caule to 
plead the matters which are found againſt him. Tidd 
on Coſts, 32. 2 D. & E. 391. 1 D. & E. 266. 


C. Of Coſts where Verdict on ſome of the 
| Counts only. 


C. 


. 56 


Where there are ſeveral counts in the declaration, Difference of 


and verdict upon one only, the courts differ in their 


practice as to coſts, the Common Pleas allowing plain- 


tiff his coſts on the whole declaration; whereas in the 
King's Bench, neither party are allowed the coſts of 
thoſe counts, the iſſues upon which are found for the 
defendant. 2 Blac. 800 Say. on Coſts, 212, 


And in C. B. this rule holds not only where the cauſe 
of action is ſubſtantially the ſame in all the counts, and 
only varied in the mode of ſtating it ; but even where 
the counts are for different and diſtinct cauſes of action. 


2 Blac. 1199. 


But in K. B. if there are two counts on diſtin 
cauſes of action, and defendant ſuifers judgment by de- 
fault on one, but pleads to the other, and on trial ob- 
tain a verdict, plaintiff ſhall he entitled to his coſts on 
the firſt, and defendant ſhall have his coſts taxed on the 
laſt, Day v. Hanks, 3 D. & E. 654.; and there muſt 
be two diſtinct judgments on the record. Lid. 


But if there are two counts, and defendant pleads not 
guilty to one, and a juſtification to the other, and on 
emurrer to juſtification, judgment is for defendant ; 
but on trial of the iſſue, verdict for plaintiff, defendant 
ſhall have no coſts. 2 Burr. 1232. 


But where different iſſues are joined on different 
pleas, the defendant is allowed in the King's Bench his 
Ooz ' | coſts 


practice in the 
two courts in 


that reſpect · 


564 OF COSTS. [Ch. XXI. 
coſts on the iſſues found for him. Doug. 677, Butcher 


v. Green. 


D. D. Of Coſts where ſome Defendants let Judg- 
ment go by Default, and others go to Trial. 


Coſts depend on If one defendant let judgment go by default, and the 
omg” er ein other juſtifies and obtains a verdict, the queſtion of coſts 
this cal, — depends upon the nature and extent of the plea, and 


cauſe of aCtion. 


For, if the plea goes to the whole cauſe of action, 
and therefore ſhews that plaintiff had no juſt ground 
to proſecute, both defendants ſhall have coſts. 1 Sid. 
76. 1 Will. 89. 


But if the plea only goes perſonally to diſcharge the 
defendant who pleads it, he only ſhall reap the benefit of 
It ; and the defendant who ſuffered 1 by de- 


fault ſhall pay coſts. Bid. 3 D. & 56. See alſo 
chap. 14. ſec. 1. E. 


SECTION IV. 


Of Cofts in Error, and of allowing Intereſt on the 
Fudgment. 


No coſts at At common law there were no coſts allowed on 2 
common law 3 yyrit of error. 


The firſt mention of cots in error is in the 3d of 
firſt given by Henry 7. c. 10. when it was enaCted, that ** if any de- 
3 Men 7-10 « fendant or tenant, or any other bound by any judg- 
error, who were ©* ment, before execution, ſue any writ of error to re- 
proc be- <* verſe ſuch judgment, in delay of execution; that, 
as „then, i the ſame judgment be affirmed, or the writ of 

© error diſcontinued, or party ſuing error be nonſuited, 
in what caſes; «« the perſon againſt whom it is ſued ſhall recover his 
* cofts and damages, for his delay and wrongtul vexation, 


* by diſcretion of the juſtices before whom the faid 
«« writ of error is ſued.” 


As 
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As there are no damages in a writ of error, but only 
a reverſal or affirmance of the judgment, this ſtatute 
was made to redreſs the miſchief that aroſe from writs 
of error to delay execution. 


This ſtatute extends to writs of error given by ſub- _— ws 
ſequent ſtatutes, as the writ of error in Exchequer Went atutes. 
Chamber given by 27 Eliz. c. 8. 


As a further diſcouragement to writs of error for the Double coſts 

delaying of execution, elpecially after a verdi&, dauble — 
coſts were given on ſuch writs of error, provided the 
judgment was affirmed by 13 Car. 2. ſtat. 2. c. 2. where- 
by it was enacted, that if any perſon proſecute error by 13 Car. 2. 
for reverſal of judgment after a verdi#t in any court of. . 
« record at Weſtminſter, counties palatine, or great 
i ſeſſions in Wales, and the ſaid judgment be affirmed, 
„ ſuch perſon ſhall pay to defendant in error double 
* co/ts, to be aſſeſſed by the court, where ſuch writ of 
« error ſhall be depending for the delay of execution.” 


The above ſtatutes give coſts to defendants in error Coſts given to 
(the plaintiffs in the original action); but no coſts are defendant in 
thereby given to defendants below, if the plaintiffs in — 
the original action bring error. But to give ſuch de- below; 
fendants relief it was enacted, by the 8 & ꝙ W. 3. c. 11. 

That if, after judgment given for the defendant in any by 8 & 9 

action, the plaintiff or demandant ſhall ſue any writ W. 3. & . 

of error, and the ſaid judgment ſhall be afterwards 
affirmed, or the writ of error be diſcontinued, or plain- 
* tiff ſhall be nonſuit therein, te defendant or tenant 
in every ſuch writ (hall have judgment to recover 
*« his coſts againſt ſuch plaintiff or demandant, and have 
execution tor the ſame by ca. /a. fi. fa. or elegit.“ 


It is obſervable, that by the above ſtatutes, coſts are Statutes only 
only given in cafe the judgment is affirmed ; but if the — — _ 
court of error reverſe the judgment of the court below, judgment, 
then there are no coſts on the writ of error, but only not reverſal; 
the coſts of the original action, the court above on luck 
reverſal only giving ſuch judgment as the court below 


in the firſt inſtance ought to have done, 1 Str. 617. 


Ooz | But 
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and give coſts But if judgment be affirmed, coſts are recoverable on 

though none in error, notwithſtanding coſts were not recoverable in the 

original ation. _ » Gi B : 8 | 
original action. 3 Burr. 1511. Str. 1084. 


How as to exe- 
cutors or admi - 
niſtrators. 


Executors or adminiſtrators bringing error are liable 
to coſts when the judgment againſt them in the court 
below was as to the debt de bonis teftatoris, and as to 
coſts de bonis teſtatorts, & fi non de bonis propriis. 1 H. 
Blac. 506. | 


So, if it were an action charging them with a de- 
vaſtavit. Str. 1072. 


Court of error The court of error is bound to give double coſts on 


muſt give... the affirmance of a judgment on writ of error after ver- 
duns dose. dif; and it is in their diſcretion to give damages alſo, 
which they ſometimes do in the ſhape of intereſt ; for 

which ſee pot. Shepherd v. Macreth, 2 H. Blac. 284. 
Statutes only The above ſtatutes of Hen. 7. and 13 Car. only give 


ogg erscu brought for delay. Whenever therefore error is brought 


after execution, and judgment is affirmed, no coſts are 
allowed. Str. 1199. 


extend to error coſts where the writ of error is wo execution, and 


| And if execution be executed in part, coſts ſhall be 
proportionably diminiſhed. Cro. Car. 173. | 


—— 5 In order to protect the defendant in error ſtill further 
by ball in error: againſt any delay of execution, it was thought expedi- 
ent not only that he ſhould have his coſts of the pro- 
ceedings in error, but alſo ſhould be ſecure in the reco- 
| very of his former judgment. It was therefore enaCt- 
required by ed, by 3 Jac. 1. c. 8. That no exccution ſhall be 
3 Jace 1, c. 8. © ſtayed upon error brought in certain caſes (for which 
« ſce chap. 20. tit. Error), unleſs plaintiff in error put 
© in Vail tor double the ſum recovered to proſecute the 
« writ of error with effect; and alſo to ſatisfy and pay, 
e it judgment be affirmed, the debt, damages, and coſts 
„ adjudged upon the former judgment, and alfo all coſts 

„and damages to be awarded for delaying execution.“ 


This 
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This ſtatute therefore preſcribes the terms on which 
a delay of execution may take place ; and by the latter 
words, evidently refers to the 3 Hen. 7. c. 10. 


As new bail upon a different kind of recognizance Bail in original 
muſt in ſuch caſes he given, the bail to the original ac- _ _ 
tion are not hable to pay the coſts of error. Yates v. ——_ 1 
Deughan, 6 D. & E. 288. 


As the above ſtatutes only extended to the caſes of a Of coſis on 
firmance FA the judgment, nonſuit, or diſcontinuance ; it * writs 
was enacted, for preventing vexation by defective writs “ error. 
of error, That upon quaſhing of any writ of error for 4 & 5 Ann. 
t variance from the record, or other defect, the de- © 16. 

«© fendant ſhall recover, againſt the plaintiff iſſuing ſuch 
*« writ, his cs as he ſhould have had if judgment was 
« affirmed.” 4 & 5 Ann. c. 16, ſec. 25. 


Defendant in error ſhall be allowed the coſts of his Conftrution 
motion, as well as the other coſts under the above ſta- of ſtatute, 
tute, upon quaſhing a defective writ of error, Ld. Ray. 

1403. though no coſts might be recoverable in the ori- 

ginal action. Str. 262, But not ſo if the defect of the 

writ was occaſioned by his oven acts, as by entering con- 

tinuances on the judgment, or delaying the ſigning of 

* judgment till the writ of error is ſpent. Str. 139. 
34+ 


We have hitherto conſidered the ſtatutes on this ſub- — intereſt on 
ject ſo far as they relate to co/?s ; but it may be proper d aw 
to ſhew what further recompence they afford the party error. 


delayed in their execution by way of damages. 


It is obſervable, that the ſtatute of Hen. 7. particu- How warranted 
larly mentions ceſts and damages, clearly ſhewing that by the ſtatutes. 
the legillature intended ſomething more than the mere 
coſts. And indeed were it otherwiſe, jt might often be Juſtice thereof, 
advantageous to the party againſt whom judgment is 
obtained to delay execution by writ of error, even upon 
payment of the coſts, inaſmuch as if the amount of 
ſuch judgment were conſiderable, the very intereſt of 
the money, by delay of payment, might exceed the coſts 
on the writ of error; for this reaſon, therefore, intereſt 
from the time of ſigning the judgment until the affirm- 

Oog ance 
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ance thereof, is now generally allowed, and added to the 
coſts by way of damages. 
Courts formerly Formerly indeed the courts were very cautious in 
re hag granting intereſt. It uſed therefore to be done very rare- 
os and that not by all the courts of error, but only b 
By what courts the Court of Exchequer Chamber eſtabliſhed by 31 
formerly Ed. 3. holden before the lord chancellor, treaſurer, and 
n. judges for examining erroneous judgments in the Ex- 
chequer, and by the King's Bench; but neither by the 
Houſe of Lords, nor by the Exchequer Chamber eſta- 
bliſhed by 27 Eliz. c. 8. Bodley v. Bellamy, Burr. 1097. 


And even in the King's Bench it was not allowed as 


of courſe, but only by ſpecial order of the court in par- 
ticular caſes. Lid. 


Afterwards it But by degrees the ſcruples of the judges with reſpect 

became more to granting intereſt vaniſhed, and the court of King's 
Bench determined, that the word damage in the ſtatute 
of Hen. 7. muſt mean ſomething more than the mere 
coſts ; and that the intereſt ought ro be the meaſure of 
ſuch damage. Accordingly, a rule for the maſter to 
compute intereſt on the ſum given by the jury on the 
writ of inquiry, from the day of ſigning final judgment 
belew, down'to the time of the taxation of coſts on the 
afhrmance of ſuch judgment after error brought, was 
made abſolute. Zzncit v. Langton, Doug. 7 52. 


Granted by And now the court of Exchequer Chamber under 27 
court of Exche- 


quer Chamber. Eliz. allow intereſt by way of damage; which damage 

| is in the diſcretion of the court, either to grant or refule, 
and alſo to fix the quantity of the recompence. Shep- 
herd v. Macreth, 2 H. Blac. 287, in which the differ- 

ent acts of parliament are enumerated and explained. 


Sean what The intereſt ſeems to be computed from the ſigning 
time ivtereſt final judgment, if after verdict ; but if judgment by de- 


computed. fault, in the caſe of Z: ct v. Langton, intereſt was given 
from the time of ſigning interlocutory judgment to the 
time of the affirmance. | | 
Now allowed All the courts of error therefore, except the Houſe 


by all court>of of Lords, now give intereſt at their diſcretion upon ap- 
error, mlicat! 
| plication 


except 
Houſe of Lord. 
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\ 
plication by motion for that purpoſe, if not allowed on 
taxation of coſts, 


But the ſtat. of Hen. 7. does not extend to the Houſe 
of Lords, only to courts of law ; and whether the court 


in which error is brought can allow intereſt or not, mull 
depend on that ſtatute, 
* 


But the Houſe of Lords give coſts at their Ace, Of the coſts al- 
ſometimes very large, and ſometimes very ſmall, accord- eee * 
ing to the nature of the caſe, and the reaſonableneſs or 
unreaſonablenels of litigating the judgment in the court 
below ; ſo that in their allowance of coſts, they may, 
if they think fit, make the party ſome compenſation, 


Beſides, if an action is brought upon a judgment Colts of error in 
affirmed on error in the Houſe of Lords, the jury, by a eee, _ 
way of damages, may give intereſt upon the ſum reco- in an aciun, F 
vered by the judgment from the time of ſigning it ; 
which may be done whenever, by the practice of the 
court in which error is brought, ſuch intereſt is not al- 
lowed in coſts upon the affirmance. Entw:/7/c and others 


v. Shepherd and others, 2 D. & E. 78. 


So, where after an affirmance in the Exchequer After affirm- 
Chamber of a judgment obtained in B. R a ſcire facias HU 
was brought in B. N. againſt the bail in error, who, by ET 
tham pleas and the like, delayed payment until the in- 
tereſt exceeded the colts that by the ordinary taxation 
they were to pay; the court on motion ordered the 
maſter to allow intereſt from the time ot athrming the 
judgment by the Exchequer Chamber. /Yeford v. Da- 
vidſon, Burr. 2127. 


The bail therefore are liable to the intereſt due ſub- hy; 
ſequent to the affirmance, becauſe when the judgment 
is affirmed, it becomes from that time the debt on the 
bail; and if an action was brought on that judgment, 
the jury might give damages for the detention of the 
debt, ſo as to include intereſt up to the time of final 


judgment. Frith v. Leroux, 2 D. & E. 57. 


But in debt upon recognizance, bail in error in the but not liable to 


Exchequer Chamber are not liable to pay intereſt on intereſt belore 
; N ; the aflirmancc. 
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the judgment between the ſigning of the judgment in 
B. R. and the aſſirmance of it in cam. ſcacc.; becauſe 
it is beyond their engagement, as by their recognizance 
they undertake only to pay what was due upon the ori- 


ginal judgment, and the coſts given in the Exchequer 
Chamber. Hid. 


— * . - 
— en No intereſt allowed on nonproſſing a writ of error re- 


—_ turnable in Parliament for want ot tranſcribing, Cum- 
ming v. Hanforth, 14 Geo. 3. cited 2 D. & E. 58 ; for 
when final judgment is given, the demand is liquidated, 
and no intereſt can be computed. 


SECTION V. 


A. Of ſtaying Proceedings till Security for 
Coſts are given. | 


B. Of ſtaying Proceedings in a ſecond Ac- 
tion till Coſts of former one paid. 


C. Of deducting leſſer Coſts from greater. 


A. A. Of ſtaying Proceedings till Security for Coſts 


are given, 


Only two caſes There are only two cafes in which the court will 

where ſecurity interfere on behalf of a defendant to oblige the plaintiff 

3 eto give ſecurity for coſts. | 

iſt, of an infant The firſt is when an 2 ſues, the court will oblige 

deing plaintiff ; the procllein ami, or guardian, or attorney to give ſec u- 

Do rity for the coſts, leſt upon a nonſuit or verdict for de- 
fendant he ſhould not have a reſponſible perſon to reſort 
to for his expences. 1 Wilf, 130. Str, 932. Doe on 
dem. Sclby v. Alſton, 1 D. & E. 491. | 


2d, of plaintiff The ſecond is, when the plaintiff reſides abroad; in 
reſiding abroad- which caſe the court will ſtay the proceedings till ſecurity 
is given for the coſts, hecauſe the plaintiff is beyond 

the reach of the proceſs of the court; and therefore 

defendant, 
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defendant, if he ſucceeded, might not get any redreſs 
againſt him. Pray and others v. Edie, 1 D. & E. 
267. 


It extends therefore to plaintiffs reſident in Ireland. 
Fitzgerald v. Whitmore, 1 D. & E. 302. 


But before the court will grant ſuch motion, defend- In which caſe 
ant muſt put in bail. De la Preude v. Duc de Biron, 3 mult firſt 
4 D. & E. 697. * 


In the Common Pleas the court is more ſtrict in this C. B. more 
reſpect, and do not order ſuch ſecurity to be given, brick than K. B. 
merely upon the ground of plaintitf's being reſident 
abroad, but require an afhdavit of his having gone 
thither to avoid payment of his debts, or of his inſol- 
vency in a foreign country, or the like. Parquot v. 


Eling, 1 H. Blac. 106. 


And to gain ſuch rule, it is not enough that plaintiff Plaintiff muſt 
is a foreigner, he mult be reſident abroad; for it was DE 
refuſed on an affidavit that he was a foreigner, had left not enough; 

rance to avoid being arreſted for debt, and was is 


England inſolvent. Porrier v. Carter, 1 H. Blac. 106. 


Nor will the court grant it merely becauſe plaintiff is even in qui tam 
a foreigner, or becauſe plaintiff is inſolvent, though the . 
action be a qui tam action. Gelding qui tam v. Barlow, 
Cow. 24. Keal and others v. 1/ackay, Str. 1206. 


B. Of ſtaying Proceedings in a ſecond Action . 
till the Colts of the former one are paid. 


Formerly it was held, that the courts could not ſtay Former!y only 
the proceedings in a ſecond action for the ſame caute — W 
until the s of the former one were paid in any cafe : 
excepting ejectments; and the reaſon given was, that why. 
ejectment, being the creature of the court, was con- 

{iidered more under the power of the court than other 
proceedings. Real and others v. Mackay, St. 1206. 


But in later times this rule has been extended to Now extended 
other cauſes. In Moulton qui tam v. Bingham, 17 Geo, to other actiona: 
3. it was granted in an action of bribery, plaintitF hav- 


ing 


though plain» 
tiff a priſoner 
and pauper. 


Denied in . B. 
becauſe merits 
not tried · 


Court will not 
ſtay proceed- 
ings till judg- 
ment e 
againſt plaintiff 
fatisficd. 


In caſes of 
judgments ; 


or coſts; 


or different 
parties; 
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ing been nonſuited in the firſt action. Afterwards in 
an action for a malicious proſecution, proceedings were 
ſtayed till the colts which had been taxed as on a judg- 
ment in caſe of a nonſuit were paid. 2 D. & E. 511. n. 
And. laitly, after a nonſuit in treſpaſs for taking goods, 
the court ſtayed proceedings in a ſecond action between 
the ſame parties for the ſame cauſe until the coſts of the 
nonſuit were paid, Meſton v. Withers, 2 D. & E. 511.; 
and this although plaintiff was a priſoner, and brought 
the ſecond action in forma pauperis. Ibid, | 


But in the court of C. B. it was in one caſe, though 
a vexatious one, refuſed, becauſe the merits had never 
been tried; but quere ? 2 Blac. 810, Cox v. Chubb. 


But although defendant has recovered a judgment 
againſt plaintiff in a former action, on which ſame cir- 
cumſtances plaintiff now brings his action, the court 
will not ſtay the proceedings till the debt and coſts on 
ſuch judgment are paid, though upon an affidavit that 
defendant had never any dealing with plaintiff ſince 
that judgment, for they cannot try the merits upon af» 
fidavits. Cook v. Dobree, 1 H. Blac. 10. 


In what caſes this rule will be granted in ejectment, 
ſee ch. 16. ſec. 5. 


C. Of deducting the Coſts of one Judgment 


from the Coſts of another, or the like, and 
paying the Balance, 


Tf A. has recovered a judgment againſt B., and B. has 
alſo recovered a judgment to a greater amount againſt A., 
A. may apply to the court for leave to deduct the amount 
of his judgment from that of B. and pay the balance. 


So, if A.'s be only the coſts of a judgment of non- 
ſuit or the like againſt B. he may deduct thoſe coſts. 
Tirufiout v Crafter, 2 Blac. 826. And this although 


tne judgments be in different courts. Barker v. Brahan, 
3 Will. 396. 


So, if A. recovers againſt C., and C. recovers againſt 
A. and B., the court will permit C. on motion to ſet off 
| the 
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the damages which he has recovered againſt thoſe ob- 
tained by A. Mitcſiell v. Oldfield, 4 D. & E. 123. 
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So, where there are many defendants, and ſome go or many de- 
to trial and obtain a verdict, but others ſuffer judgment ſendants. 
to go by default, the court will permit the coſts and da- 
mages, on the judgment by default, to be deduced 
from the coſts taxed on the peſtea to thoſe defendants 
who had a verdict. Sc/hoole v. Noble and others, 1 H. 

Blac. 23. | 

So, where ſeveral actions brought on two policies of Where only 
inſurance, underwritten by the ſame parties (among — * 
whom were A. and B.), were conſolidated; but in one ; 
of the cauſes which goes to trial, A. is defendant, and 
in the other B., ws the plaintiff becomes entitled to 
coſts in one action, and the defendant in the other; 
the coſts ſhall be ſet off and deduQted, though the de- 
fendants be different, as under all circumſtances {uch 


deduCtion is equitable. Nunez v. Modigliani, 1 H. Blac. 
217. 


So, where A. brings an action againſt B., the expences 
of defending which are borne by C. and D., but A, is 
nonſuited, and afterwards C. brings an action againſt 
A., in which D. is intereſted as well as C., and C. is non- 
ſuited. The coſts of the one nonſuit may be ſet off 
againſt the other, O'Connor v. Murphy, 1 H. Blac. 657. 


It ſeems, therefore, that in both courts whenever the why. 
party is equztably entitled to the coſts, they may be ſet 
off; becauſe this does not depend on the ſtatutes of ſet- 
off, but on the equitable juriſdiction of che courts over 
the ſuitors in it. 4 D. & E. 123. 


There is however a difference in the practice of tlie Of the lien of 
two courts with reſpect to the intereſt or lien which che attorney. 
they allow the attorney in the cauſe to have in or upon 
ſuch coſts. 


i In the King's Bench, the attorney is held to have 2 Difference of 
lien on the judgment to the extent of his coſts para- praRice in two 
mount to any claim of ſet- off by the parties; and there- e. this 
fore, on applications in this court to deduct the — os 

Q 
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of one judgment from the other, or the like, it is upon 
an undertaking to pay the attorney having ſuch lien his 
bill before any ſuch ſet-off be made; for whenever an 
adverſe party, againſt whom a judgment has been ob- 
tained, applies to get rid of that judgment, the court 
will take care that the attorney's bill is ſatished, Mitchell 
v. Oldfield, 4 D. & E. 124. ; though they will not inter- 
fere by preventing the plaintiff from ſettling his own 
cauſe without firſt paying the attorney's bill. Lid. 


How in C. 8B. Whereas in the court of Common Pleas, it is held, 
| that the attorney only has ſuch a lien on the coſts as is 
ſubject to the equitable claims of the parties in the cauſe; 
ſo that the attorney has only a lien upon what his client 
is entitled to have aficr deducting ſuch ſet- off or claim 
of the adverſe party. Sc/oole v. Noble, 1 H. Blac. 23. 

Thruſtout on dem. Barnes v. Crafter, 2 Black. 826. 


How the mo» Where the application is made by the party to whom 
tion ſhould be the /arger ſum 1s due, the rule is for a ſtay of proceedings 
. on acknowledging ſatisfaction for the Ir ſum, by en- 

tering a remitlitur on the record for it. 4 D. & E. 124. 
Bull. Ni. Pri. 3 36. But where the Ir ſum is due to the 
party applying, the rule is to have it deducted, and for a 


ſtay of proceedings on payment of the balance, Tidd 
on Coſts, 66. 
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r. 
Of Amendments and Jeofails. 


AVIN G endeavoured to point out the mode of Amendments 
proceeding in a ſuit from its commencement to * common law 
its concluſion, as well in common as in particular caſes, 
it only remains to ſhew what defects in the proceedings 
may be amended, and what inaccuracies are of no ſigui- 
fication, and therefore not required to be correfted, 


Originally all proceedings were ore tenus carried on Proceedings for- 
before the court by word of mouth; the pleadings in a merly ore teuus. 
cauſe were delivered v:va woce at the bar; and any Amendments 
miſtake might have been immediately reCtified, until the only wanted 
record or judgment roll was made up, after which the nude record 
X 1 p. 
judges could not eraſe or amend them, unleſs done 
within the ſame term, in which all miſtakes might be 
amended, becauſe it was a roll of that term, and even a 
new roll might have been brought in the cauſe, conſe- 
quently the tame roll might be amended. Gil. C. P. 

108. 8 Co. 157. 


About the middle of the reign of Edw. 3 it became the Afterwards pro- 
praCtice todraw up the declaration and pleas out of court, na, er 
aud deliver them in writing to the prothonotary, which 88 
the adverſe party had liberty to inſpect, and perhaps might 
have a copy thereof to enable him to give in his plea in 
anſwer. The putting of pleadings into writing was tlie 
firſt ſtep towards the refinement and ſubtilty affected bv 
pleaders in aftertimes, though at firſt they went no fur- 
ther than was neceſſary, to bring the matter in queſtion 
before the court with due clcarneſs and precition. Hitt. 

Eng. Law, 95. It is moſt probable that the declara- 
tion, when delivered to the prothonotary, was entered 
on a roll, together with the plea of the oppoſite party; 
this was the plea roll, which afterwards became, in con- 
ſtruction of law, a record. This roll the different parties 
had acceſs to in order to frame their plea or replication, 
or the like, or to take their exceptions ; and when theſe 


Welte 
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were to be argued, the roll was brought into court as the 
At length plead- Only pleading to be referred to. This courſe was cer- 
ings were deli- tajnly attended with ſome difficulties, and led to the ex- 
vered in paper. pedient of putting the pleadings into paper, and deliver- 
ing the paper from one party to the cther, the entry on 
the roll being deferred till the pleadings were concluded; 
Amendments this proceeding greatly facilitated the perufal and correc- 
became neceſ tion of pleadings both of the party and his adverſary, and 
: made amendments more eaſy and decorous, than in the 
old method, which muſt have defaced the roll. 
Theſe paper proceedings were introduced about the 

reign of Hen. 6. Hiſt. Eng. Law, 427. 


Why allowed Thefe paper pleadings, delivered to and fro, ſupplied 
whilſt proceed- the declaring and pleading ore tenus at the bar; and this 
gs m paper. js the foundation of amendments by the court being al- 
ways allowed, whilſt the proceedings remain in paper, 
or are in feerz as it is termed, that is to ſay, before they 
are recorded, becanſe they may in ſuch ſtage be amended 

as eaſily as if ſpoken at the bar. Str. 11. | 


How to be ap- Upon application therefore to the court by motion, or 
plicd for. to a judge at his chambers by ſummons, the proceedings 
may always be amended, let them be in what ſtage the 
may, and whether in matter of form or ſubſtance, whil 
On what terms they are in paper; but this is done upon equitable terms, 
obtained. ſo that the other ſide may not be prejudiced. 2 Burr. 
750. as paying coſts, not delaying the adverſe party, 
giving him time to plead de novo, which is generally two 
days after amendment made, or as the nature of the cafe 
may require, and the like. Sal. 47. Will. 7. 26. 
223. 3 Sal. 31. 1 Sal, 517. 


Cannot add a But plaintiff cannot, by way of amending his decla- 

new count after ration, after the end of the ſecond term, add a new 

IT Ws count, becauſe it is like a new declaration, and he can- 
not declare after the ſecond term. 1 Wilf. 149. 223. 
Say. R. 234. Though in one inſtance, under particular 
circumſtances, allowed. Str. 890. 


Proceedings in But the other pleadings may be amended at any time 

——ͤ— whilſt in paper, 2 Burr. 7 56. and in one inſtance, even 
after iſſue joined, and the cauſe made a remanet at the 
aſhzes. Say. R. 285. 


Or 
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Or he may, inſtead of amending, withdraw his re- 
plication, and reply de novo. 2 Burr. 756. 


The ſame liberty of amending is given in caſes of de- $0 in cafes of 
murrer, whilſt the proceedings are in paper, Sal. 520. ; demurrer. 
though formerly the court were more ſtrict in this 


reſpect. Ld. Ray. 310. Sal. 50. 


So a demurrer may be withdrawn, and party be per- So pleadings 
mitted to plead, and go to iſſue on the merits. Doug. may be with- 
385. Apres v. Wilſon, Ibid. 452. Say. Rep. 416. _— 


And even after argument on demurrer, amendments Amendments 
have been permitted; and in the caſe of the Dutcheſs After argument. 
of Portland, the court gave leave to amend after three 
ſolemn arguments on demurrer. Steel v, Sowerby, 6 D. 


& E. 173. 


And ſuch amendments, whilſt the proceedings are in Amendments in 
paper, may be in penal actions, and even in criminal as penal xa 
well as civi proceedings. bid. — 

So, amendments upon informations are now a matter 
of courſe, Rex v. Holland, 4 D. & E. 450. 


But the court will not amend a mandamus after a re- wks not al- 
turn has been made to it. R. v. Mayor of Stafford, 4 D. lowed in man- 
& E. 689. dme 


Nor in a penal action, after argument on demurrer to ln penal actions. 
a plea in abatement, will they permit an amendment 
as to the parties in the ſuit, Evans qui tam v. Stevens, 


4 D. & E. 228. 


Such 
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Amendmentsby 


ſtatute. 


How confined. 


By 14 Edw. 3: 


* 


Conſtruction 
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Such are the amendments at common law, but there 
are alſo other amendments authorized by ſtatute ; theſe 
are after the record is completed ; for it may be re- 
membered, that at common law the judges could not 
alter the proceedings after they had become a record, ex- 
cept during the ſaid term, of which the record was, The 
reaſon why they could alter them within that time is, 
that during the whole term in which any judicial act is 
done, the record remains in the breaſt of the judges of 
the court, and therefore the roll is alterable during the 
term as they ſhall direct. But when the term is paſt, 
the roll is the record, and admits of no alteration. Co. 
Litt. 260. 


But as the rigour of the common law in preventing 
amendments of the record was frequently productive of 
great hardſhip and injuſtice, and the ſuitors were liable 
to be defeated of their judgment by a mere flip or in- 
accuracy of their attornies or clerks in court, the legifla- 
ture in the reign of Edw. 3. enacted, That by the. 
« miſpriſzon of a clerk, in any place whereſoever ut be, 
no proceſs ſhall be annulled or diſcontinued by miſ- 
„ taking in writing one Hllable or aus letter too much 
or too little; but as ſoon as the thing is perceived 
by challenge of the party, or in other manner, it ſhall 
be haſtily amended in = form, without giving ad- 
vantage to the party that challenged the ſame, becauſe 
of ſuch miſprifion.”” 14 Edw. 3. ſt. 1. c. 6. 


cc 
*c 


This ſtatute only related to proceedings before judg- 


thereof doubted. ment; but upon the conſtruction of it, and the extent to 


Explained by 
9 Edx. 5+ 


which it ought to be carried, much difference of opinion 
aroſe. Dyer, 342. 5 Co. 45. To obviate which the 
9 Edw. 5. it. 1. c. 4. after reciting the ſtatute of Edw. 3. 
declared, that the King, conſidering the diverſity of 
„ opinions which had been upon the ſaid ſtatute, and to 
put the thing in more open knowledge, had ordained 
by authority of parliament, that the juſtices before 
whom ſuch pleaor record is made or thall be depend- 
ing, as well by adjournment as by way of error or 
*© otherwiſe, thall have power and avthority to amend 
* {ach record and proceſs as afore, is ſaid, according to 
the form of the ſame ſtature, as well after judgment in 
any ſuch plea, record, or proceſs given as — judg- 
ment, as long as the ſame record and proceſs is before 
them, in the ſame manner as the juſtices had power to 
| « amend 


ce 


«6 


v4 
«6 
«Cc 
66 
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« amend ſuch record and proceſs before judgment given 
« by force of the ſaid ſtatute of Edw, 3.” | 


579 


So that this ſtatute, which was made perpetual by Made perpetual 
4 H. 6. c. 3. only extended the power to amend after d 4 H. 6. 


judgment, but {till confined it to a ſyllable or letter as 
before. 


But by the 8 Hen. 6. c. 12. the power of the judges Power —__ 

was enlarged, and it is thereby enacted, . That the Þ7 5 Hen. 6. 
„ king's judges of the courts and places in which any 
« record, proceſs, word, pleas, warrant of attorney, 
« writ, pannel, or return, which for the time ſhall be, 
« ſhall have power to examine ſuch records, proceſſes, 
„ words, pleas, warrants of attorney, writs, pannels, or 
„ returns by them and their clerks, and to reform and 
e amend (in affirmance of tie judgments of ſuch records 
&« and proceſles) all that which to them in their diſcretion 
&« ſeemeth io be miſpriſion of the clerks therein, except 
„ appeals, indictments of treaſon and of felonies and 
&* outlawries, ſo tliat by tuch miſpriſion of the clerk no 
judgment ſhall be reveried nor annulled.“ 


« And if any record, proceſs, writ, warrant of attor- Variance a- 
« ney, return, or pannel be certified defettive, otherwiſe 8 4 
„ than according to the writing, which thereof remain- and certificate 
eth in the —— courts or places from whence thereof on cer- 
« they are certified, the parties in affirmance of the tiorari. 
« judgments of ſuch record and proceſs ſhall have ad- 
6 yaiitage to allege that the ſame writing is variant from 
„the ſaid certificate; and that found and certified, the 
„ ſame variance hall be by the ſaid judges reformed and 
* amended, according to the firſt writing.” 


Such are the ſtatutes of amendment ; and it is under What amend- 
the authority of the above ſtatutes that all amendments mens made un- 


are made of any record, at leaſt after the term in which 1 
the record is of. 


And by this power given to the judges, which, for the 
expediting of juſtice, the courts are willing to exerciſe, 
proceſs, as writs and the like, bail pieces, mf prius rolls, 
records, judgments, and even writs in excution are 
amendable ; tor all of which ſee the different heads in 
the former part of this work, and particularly chap. 20. 
ſec. 9. D. E. where different inſtances ate given of 


Pp 2 judgments 


* 
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judgments being amended after error breught, and even 
the writ of error itſelf amended. 


There ſhould be It is neceſſary, however, that in all ſuch caſes there 

RING to . ſhould be ſomething to amend by; as the præcipe where- 

ne by to amend the writ, the paper-book to amend the 
roll, the judges notes to amend the verdict, and the like; 
by which it may appear that the variance is a miſtake, 


and therefore in ſtrict juſtice ought to be rectified. 


Difference be- For which reaſon alſo the courts make a diſtinction 
tween miſtakes in allowing an amendment where the miſtake has ariſen 
of parties and of 


from the act of the parties, as any defect in the plead- 

ks. P , 4 P 

ings, or from the mere miſtake of the clerk, to which 
only the ſtatutes ſeem to be confined. 


The ſhort caſe of Green v. Kennet, 1 D. & E. 782. 
will ſerve as an illuſtration of all the above points. 


A rule was obtained to ſhew cauſe why the bill of 
Middleſex, which was filed it the 24th year of the 
reign of the preſent king ſhould not be taken off the 
record to be amended according to the truth of the 
fact, and recorded again as of Hilary term, 25 Geo. 3. 


How far mat- On the other ſide it was infiſted that the court could 
ters of record not amend in this inſtance ; it appearing upon the rule 
amendable itſelf that the bill of Middleſex, to amend which was 
the object of the preſent application was a matter of 
record. In the caſe of Robinſon v. Raley, where, after 
a verdict found on ſome iſſues and a demurrer argued as 
to ſome others, an application was made by the de- 
ſendant to withdraw the demurrers and plead, Den- 
niſon, Juſt. ſaid, * The court cannot help ſeeing that 
** this is upon record; therefore we cannot help this: I 


* wiſh we could; becauſe the merits ſeem to be with 
& the defendant,” 


moms be Buller, Juſt. —In Robinſon v. Raley, the application 
tween amend- was to amend the pleadings, which was the act of the 
— —— 5 parties. But the reaſoning of that caſe does not apply 
the clerks, do the preſent; tor this was a miſtake of the defendunt, 

| and the motion is only to amend that miſtake according 
to the truth of the caſe; and beſides, in this caſe there 


is ſomething to amend by, namely the præcipe; which 
i 
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is a circumſtance by which the court has always been 

guided. There is a diſtinction between amending thoſe 

miſtakes which are occaſioned by the act of the party, 

and thoſe which are occaſioned by the act of the clerk. Something to 
As in the caſe of executors, if the clerk enter judgment mend by. 
de bonis prepriis inſtead of de bonis teſtatoris, and error is 

brought, this court will order the entry to be amended, Amendments 
even if the record is ſent back from the Exchequer ter error. 
Chamber. Here we ſee that this is a mere miſtake of 

the attorney of the preſent defendant, 


Groſe, Juſt.—In the court of Common Pleas, fines Amendment of 
and recoveries are amended every day, upon the prin- _—_ and re. 
ciple that there is ſomething to amend by. Green v. 1 8 
Rennett, 1 D. & E. 782. ; 


And now the courts are become fo liberal, that where Time of amend. 
juſtice requires it, they will allow of amendments at ing now en- 
any time while the ſuit is depending, notwithſtanding s 
the record be made up, and the term be paſt; for they 
at preſent conſider the proceedings as in fieri, till judg- 
ment is given, and that therefore till then they may 
amend by the common law; but when judgment is 

ven and enrolled, no amendment is permitted in any 
ſubſequent term. 3 Blac. Com. 497. 


Deſirous as the courts might be to extend the princi- Of the ſtatutes 
ple of amendments to the utmoſt ſtretch that the con- f jeofails. 
ſtruction of the above ſtatutes could bear, yet juſtice | 
was too often impeded by writs of error brought for 
trifling omiſſions and inaccuracies in the record, which 
were not within the ſcope of the judge's power to rectity, 
and were therefore deemed fatal even after verdict and 
judgment, oy 7” 


To remedy this evil, various ſtatutes have been from Why ſo called. 
time to time paſſed, called ſtatutes of jeofail ; fo termed, 
auſe when a pleader perceives any flip in the form of 
his proceedings, and acknowledges ſuch error {je or jeo 
fails, ) he is at liberty by thoſe ſtatutes to amend it; 
which amendment is ſeldom aCtually made, but the Operation 
benefit of the act is attained by the courts overlooking thereof. 
the exception. 3 Blac. Com. 408. | 


Theſe ſtatutes are many in-number, of which a brief 
abſtraQt ſhall be given in their order; and by them it 
. P 13 will 
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will be found that all trifling exceptions are ſo guarded 
againſt, that writs of error cannot now be maintained, 
but for ſome material miſtake aſſigned. See a further 


account of the hiſtory of amendments, 3 Blac. Com. 
408. | 
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The firſt ſtatute upon the ſubject is the 8 Hen. 6. 
12. whereby it is enacted, That no judgment nor 
record ſhall be reverſed or avoided tor any writ, 


proceſs, warrant of attorney, or the like being raſed 
or interlined. | 


The 32 of Hen. 8. c. 30. enacts, That if any ſue 
be tried by the oath of twelve or more indifferent men, 
for the party plaintiff or demandant, or for the party 
of the tenant or defendant, in any action or ſuit at 
common law in any court of record, that then the 
juſtices by whom judgment thereof ought to be given, 
thall proceed and give judgment in the ſame, any miſ- 
pleading, lack of colour, inſuſſicient pleading, or jeofarl, or 
any miſcontinuance or diſcontinuance, or miſconveying of 
proceſs, muyoining of the iſſue, lack of warrant of attor- 
ney for the party againſt whom the ſame iſſue ſhall happen 
te be tried, or any other default or negligence of any of the 
partes, their countellors or attornies had or made to 
the contrary notwithſtanding ; and the ſaid judg- 
ments thereof, ſo to be had and given, thall ſtand in full 
ſtrength and force to all intents and purpoſes, accord- 
ing to the ſaid verdict, without any reverſal or undo- 


ing of the ſame by writ of error or falſe judgments, in 


like form as though no ſuch default or negligence had 
ever been had or committed,” D“ 


The 18 of Eliz. c. 14. enacts,. That if any verdict 
of twelve men, or more, ſhall be hereafter given in any 
action, ſuit, bill, plaint, or demand, in any court of 
record, the judgment thereupon thall not be ſtayed 
or reverſed by reaſon. of any default in form, or 
lack of form, touching falſe Latin, or variance from 


the regißer, or other defaults in form in any writ 


original or judicial, count, declaration, plaint, bill, 
tuit, or demand, or Ver ant of any writ, or by 
reaſon of any imper feet or inſufficient return of any 
ſheriff or other othcer, or for want of any warrant 
of attorney, or by reaion of any manner of default in 


Froceis, upon or aiter any aid prier or voucher, nor 


66 any 
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66 


<< 


£6 


any ſuch record of judgment after verdict to be 2 
hereafter, ſhall be reverſed for any the defects or 
cauſes aforeſaid ; provided that the ſaid act ſhall not Exception. 
extend to any writ, declaration, or ſuit of appeal 

of felony or murder, nor to any indictment or pre- 
ſentment of felony, murder, treaſon, or other matter, 

nor to any proceſs on any of them, nor to any writ, 

bill, action, or information upon any popular or pe- 

nal ſtatute.” 


The 21 Jac. 1. c. 13. enacts. That if anyverdif of 21 Jac. 1. c. 13. 
twelve men or more ſhall hereafter be given for the plain- 

tiff or demandant, or for the N or tenant, 

bailiff in aſhze, vonchee, pray in aid, or tenant by 

receipt, in any action, ſuit, bill, plaint, or demand in 

any court of record, the judgment thereupon ſhall 

not be ſtayed or reverſed by reaſon of any variance in Variance. 


form only, between the original writ or bill, and the de- 
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claration, plamt, or demand, or for lack of any aver- Want of aver- 
ment of any life or lives of any perſon or perſons, ſo as ment of lives. 
upon examination the ſaid perſon be proved to be in 

life; or by reaſon that the venire facias, habeas cor- Wrong award of 
pora, or diftringas, is awarded to a wrong officer, Venire or veuuce 
upon any inſufficient ſuggeſtion, or by reaſon the vine 

is in ſome part miſawarded, or ſued out of more 

places, or of fewer places, than it ought to be, fo as 

ſome one place be right named; or by reaſon that any _ 

of the Jury which tried the ſaid iſſue is miſnamed, either Miſnomer of 
in the ſurname or addition in any of the ſaid writs, 7?" 

ſo as upon examination it be proved to be the ſame 

man that was meant to be returned; or by reaſon Wint of return 
that there is no return upon any of the ſaid writs, fo © ts; 

as a pannel of the names of jurors be returned and 

annexed to the ſaid writ ; or for that the ſheriff's or name of of- 
name, or other officer's name having the return there- AN TD 
of is not ſet to the return of any ſuch writ, ſo as upon 

examination it be proved that the ſaid writ was re- 

turned by the ſheriff, or under ſheriff, or any ſuch 

other . ; or by reaſon that the plaintiff in an or infant ap- 
gjeftione firmæ, or in any perſonal action or ſuit, be- Peuing by ate 
ng an infant under the age of one-and-twenty years, 18 

did appear by attorney therein, and the verdict paſs 

for him; provided that the ſaid act ſhall not extend Exception. 

to any writ, declaration, or ſuit of appeal of felony or 

murder, nor to any indictment or preſentment of 

Pp 4 % felony, 
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felony, murder, or treaſon ; nor to any proceſs upon 
any of them; nor to any writ, bill, action, or infor- 
mation upon any popular or penal ſtatute.“ 


The 16 & 17 Car. 2. c. 8. (called by Twyſden the 


omnipotent act), enacts, ** That if any verdict of twelve 
66 


men {hail be given in any action, ſuit, bill, or demand, 
in any of his majelty's courts of record at Weſtminſter, 
or in the counties palatine of Cheſter, Lancaſter, or 
Durham, or in his majeſty's court of the great ſeſſions 
in Wales, judgment thereupon ſhall not be ſtayed or 
reverſed, for default in form or lack of form; or by 
reaſon that there are not pledges, or but one pledge to 
proſecute, returned upon the original writ ; or be- 
cauſe the name of the ſheriff is not returned upon ſuch 
original writ, or for default of entering pledges 
upon any bill or declaration; or for default of alleg- 
ing the bringing into court of any bond, bill, indenture, 
or other deed, mentioned in the declaration, or other 
pleading ; or for default of allegation of the bringing 
into court letters teſlamentary or letters of adminiſtra- 
tion; or by reaſon of the omiſſion of vi & armzs, or 
contra pacem ; or for or by reaſon of the miſtaking of 
the chriſtian name or ſurname of the plaintiff or de- 
fendant, demandant or tenant, ſum or ſums of money, 
day, month, or year, by the clerk, in any bill, decla- 
ration, 'or pleading, where the right name, ſurname, 
ſum, day, month or year, in any writ, plaint, roll, or 
record, preceding, or in the ſame roll or record where 
the miſtake is committed, is or are at once truly and 
rightly alleged, whereunto the plaintiff might have 
demurred, and ſhewn the ſame for cauſe ; nor for 
want of averment of hoc paratus ef? verificare ; or for 
hoc paratus eft verificare per recordum ; or for not al- 
leging prout patet per recordum; or for that there is 
no right venue, ſo as the caule were tried by a jury of 
the proper county or place where the action is laid; 
nor any judgment aſter verdict, confeſſion by cagnovit 
aclionem, or relifta verificatione hall be tered for 
want of miſericordia or capiatur; or by reaſon that a 
capiatur is entered for a miſericordia, or a miſericordia 
for a capiatur.; nor for that idee conceſſum «<t per 
curiam is entered for ideo conſideratum eſt per curiam ; 
nor tor that the increaſe of coſts after a verdict in any 
action, or upon a nonſuit in replevin, are not entered 
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“to be at the requeſt of the party for whom jndg- 


ment is given; nor by reaſon that the coſts in any 

* jadgment are not entered to be by conſent of the 

&« plaintiff : but that all ſuch omiſſions, varjances, de- 

* fects, and all other matters of like nature, not being 

«*« againſt the right of the matter of the ſuit, nor where- 

by the iſſue or trial are altered, ſhall be amended by 

* the juſtices, or other judges of the courts where 

«* ſuch judgments are or (hall be given, or whereunto 

* the record is or ſhall be removed by writ of error; 

not to extend to appeal of felony or murder, nor to exception as to 
any indictment or preſentment of felony, murder, criminal caſes, 
„ treaſon, or other matter; nor to any writ, bill, action, Ace- 

or information upon any penal ſtatute, other than 
concerning cuſtoms and ſubſidies of tonnage and 

6+ poundage.” | | 


It is to be obſerved that by the above ſtatutes, all de- Above ſtatutes 
fects in mere matters of form are remedied, taking no- only —— 
tice of the ſeveral parts of the proceedings from the verdiee. 
original writ to the verdict; and pointing out what ir- 
regularities and miſtakes therein ſhall be cured after 
verdict. But ſuch defects were {till fatal if there was 
no verdict, as in caſe of judgment by confeſhon or de- 
fault or the like, which occaſioned the proviſion in the 
4 & 5 Anne, c. 16. which enacts, „ That all the ſta- 4&s Ann. c. 16. 


3 5 . extends them to 
* tutes of jeofails thall be extended to judgments entered . 


* upon confeſſion, nil dicit, or non ſum info matus, in any delault, * 
* court of record; and no ſuch judgment ſhall be re- ſion, &c. 


“ yerſed, nor any judgment upon any writ of enquiry 

* of damages executed thereon, ſhall be ſtayed or re- 

* verſed, for or by reaſon of any imperfection, omiſſi- 

* on, defect, matter, or thing, which would have been 

aided and cured by any of the ſaid ſtatutes of jeofails, 

in caſe a verdict of twelve men had been given in 

the ſaid action or ſuit, ſo as there be an original writ Except want of 

* or bill, and warrants of attorney duly filed.” OREN. 
Still, therefore, when judgment is by default, want 

of an original or warrants of attorney is a-good cauſe 

of error. | 


And even after verdict, though by the ſtatute of Eliz. Though _ 
the want of an original n cured, and by the equity of 8 bini aided, 
that act, the want of a bill on the file, which is in the à bad original 


nature is not. 
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nature of an original, is alſo aided (Cre. Eliz. 922.) ; 


Stat. 27 Eliz · 
and 4 & 5 Ann. 
making defects 
in form, cauſes 
only of ſpecial 
demurrer. 


& S Ann. c. 16. 
extending 


27 Eliz. to ſome . 


defects hereto- 
fore matters of 
ſubſtance, ' 


yet if there be an original, and it is a bad one, ſuch 
vitious Writ is not cured. So a bad venire, diſtringas, 
or the like, is not aided, though the want of one is. 


Thus, of miſtakes and imperfeQions in matters of 
form, as above-mentioned, no advantage can be taken 
aſter verdict or after judgment by default; ſtill how- 
ever they would have been fatal upon demurrer, and the 
proceedings held bad for any of the above informalities 
even upon a general demurrer, had not the legiſlature 
guarded againſt it, firſt by the ſtat. 27 Eliz. c. 5. which 
enacts that no want of form in the proceedings ſhall be 
regarded, except ſhewn for ſpecial cauſe of demurrer, 
and laſtly, by the ſtat. 4 & 5 Anne, c. 16. which ex- 
tends the ſtat. of Fliz. to many defects, which other- 
wiſe would have been deemed matter of ſub/tance, 


The flat. 4 & 5 Anne, c. 16. enaQts, ** That where 
% any demurrer thall be joined and entered in an 
action or ſuit in any court of record, the judges ſhall 
proceed and give judgment, according as the very 
right of the cauſe and matter in law ſhall appear unto 
them, without regarding any imperfection, omiſſion, or 
defeft in any writ, return, plaint, declaration, or other 
« pleading, proceſs, or courſe of proceeding whatſcever, 
«© except nk only which the party demurring ſhall ſpe- 
* cially and particularly ſet down and expreſs, together 
with his demurrer, as cauſes of the ſame, notwith- 
ſtanding that ſuch imperfection, omiſſion, or defect, 
might have been taken io be matter of ſubſtance, and not 
aided by the ſtatute made in the twenty-ſeventh year 
ot queen Elizabeth, &c. ſo as ſufficient matter appear 
in the faid pleadings upon which the court may give 
judgment, according to the very right of the cauſe; 
and therefore no advantage or exception ſhall be 
taken of or for an immaterial traverſe ; or of or fof 
default of entering pledges upon any bill or declara- 
ion; or of or for the default of alleging the bringing 
inis court any bond, bill, indenture, or other deed men- 
tioned in the declaration or other pleadings ; or of or 
for the fault of alleging the bringing into court letters 
«© teſtamentary or letters of adminifration ; or of or for 
the omiſſion of v & arms and contra pacem, or either 
© of them; or of or for the want of averment of hoc 

66 paratus 
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© paratus eſi verificare, or hoc paratus eft verificare per 


& recordum ; or of or for not alleging prout patet per re- 
e cordum ; but the court ſhall give judgment according 
„ to the very right of the cauſe as aforeſaid, without 
regarding any ſuch imperſections, omiſſions, and de- 
e fects, or any other matter of like nature, except the 
« ſame ſhall be ſpecially and particularly fer down and 
« ſthewn for cauſe of demurrer.” 
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All the above ſtatutes only extended to civil proceed- 9 Ann. e. 20. 
ings, but by the ſtat. 9 Anne, c. 20. All the ſtatutes above ſtatutes 
« of jeofails are extended to all writs of mandamus, and extended to 
„informations in the nature of quo warrants.” . 


It may be obſerved, that in the ſtatutes of 18 Eliz. How for 
21 Jac. and 16 & 17 Car. 2. there is a proviſion that actions within 
they ſhall not extend to criminal proceedings, nor to 32 Hen. 8. 
penal actions, which proviſion is not in the 32 Hen. 8. 
and it has been held that penal aCtions are within the 
ſtat, Hen. 8. Richards qui tam v. Brown, Doug. 115. 


The laſt ſtatute upon the ſubject is, the 5 Geo. 1. f G. 1. e. 13. 
c. 13. whereby after verdict no judgment can now be al deſects in 
ſtayed or reverſed for any defect or default either in writs aided 
form or ſub/lance in any bill, writ original or judicial, ter verdict. 
or for any variance in ſuch writs from the declaration 

or other proceedings : this ſtatute does not extend to 


criminal caſes, but no exception is mentioned as to pe- 
nal actions. 


This ſtatute alſo authoriſes the amending of writs of And writs of 
error, which none of the other ſtatutes did, becauſe ror amenda- 
they only gave a power of amending in affirmance of '© 


judgments, whereas writs of error have a direct con- 
trary tendency. 


. 
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THE Editor thinks proper to inform the Reader, 
that a great part of the following Appendix 
is collected from the Introduction to the Book of 
Prafice, publiſhed by the late Mr. Crompton, 
the Copyright of which is the property of the 
Editor: For as the preſent Work is intended 
to ſupply the place of that, the Editor feels it a 
duty incumbent upon him not to deprive the Pro- 
feſſion of any part of that Wark which may be 
deemed uſeful and improving. 
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Of the Origin and Juriſdiction of the reſpective 


13. 


HE darkneſs and obſcurity in which the hiſtory 

of the remoter ages of antiquity is hidden, render 

it difficult to obtain any clear or accurate account of the 

legal polity of the ancient Britons, or of thoſe nations 
that from time to time made inroads upon and ſettled 

among them. wb Fo a 


But in the reign of the great and illuſtrious Alfred, 
the light of information breaks in upon us; and we 
find, that upon his ſucceſſion to the monarchy of 
England, founded by his grandfather Egbert, the con- 
ſtitution of the country was entirely new-modelled, and 
the whole kingdom reduced under one regular and 
gradual ſubordination of government, wherein every 
man was anſwerable to his immediate ſuperior for his 
own conduct and that of his neighbours. By his 


eſtabliſhment the people were claſſed in decennaries, Decennaries 


conſiſting of ten families each, who were reciprocally 
the pledges and compurgators of each other. Ten of 
theſe decennaries made up the larger diviſion of an 


hundred, and an indefinite number of theſe hundreds Hundreds 
compoſed the till larger diviſion of a county. Over Counties. 


every claſs of people preſided the moſt diſcreet and able 


- amongſt them. Over the county were the aiderman, How each 
(who after the Dani/l invaſion and conqueſt, was de- governed. 


nominated the earl, ) biſhop, ſheriff, and coroner. Over 
the hundred, the lord; and over every tything, the 


tythingman or borſholder. In the few miſerable towns, Of the Pate of 
in which there was any trade, the people were in all towas at that 
probability under tome ſpecies of corporate governnient, 


of the nature of which we are little informed. Writers, 
| deſcribing 
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deſcribing the progreſs of ſociety, apprehend that ſome 
ſuch government exiſted in them ; but ſay, that it was 
under abſurd regulations, built on oppreſſive notions, 
and tending rather to curb than aſſiſt the ſpirit of in- 
duſtry and commerce. And ſo well indeed are they 
convinced of this fact, that they aſſign it as one of the 
principal cauſes, that prevented towns in England as 
well as in other parts of Europe, from emerging out of 
the deſpicable {tate they continued in till the dawn of 
the fattcenth century. 


The laws at this time were few and ſimple, made at 
the general aſſembly of the ſtate when convened by the 
ſovereign, and promulged to the people by the earls and 
ſnheriffs in their perambulations through their ſeveral 
counties, in order to array and claſs the people within 
them. Matters of debt and contract were uſually ad- 
juſted in the decennaries, but the principal cauſes came 
into the great county court, held by the ſheriff, who 
was aſſiſted by the biſhop and ear], which court had 
cognizance, Firſt, Of offences againſt religion ; Secondly, 
Of temporal offences which concerned the public, as 
felonies, breaches of the peace, nuiſances, and the like; 
Thirdly, Of civil actions, as titles to land, and ſuits 
upon debt or contract. Beſides which, it alſo held the 
view of frankp/edgc; an inqueſt impanelled by the 
ſheriff, to ſee that every one above the age of twelve 
years had entered into fome tything and taken the oath 
of allegiance, From the time of king Edgar, this great 
county court was divided into two; the one a i inal, 


and civil court. the other a cv. court. The criminal was called the 


ſnheriff's tourn, and was held by the theriff and biſhop 
twice in the year in the months following Eafter and 
Michaclmas, for the purpoſe of trying all criminal 


Origin of court- matters whatever ; from this was afterwards derived 


tee: and court» 
barou- 


Of the ordeal, 
corined, or 
wager of law. 


the court-leet. The civil court retained the name of 
the county court (from which came the court-baron), 
and in it all the civil pleas of confequence ariſing in the 
county were diſcuſſed and decided. In the criminal 
court, offences were enquired of by an inqueſt im- 
panelled, and offenders were puniſhed according to 
the ſuperſtition of the times ; if they did not purge them- 
ſelves of the matter wherewith they were charged by the 
ordeal, by the cor/ned or morſel of execration, or by 
wager of law with compurgators. In the civil court, 

partics 
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parties complained againſt might purge themſelves by 

their ſureties by wager of law, Trial by qury was alſo Trial by jury. 
frequently uſed; for that mode of trial is undoubtedly of 

Saxon origin; though whether ſuch jury was compoſed 

only of twelve men, or whether they were bound to a 

ſtrict unanimity, is not preciſely known at this diſtance 

of time. 

Great advantages attended the eſtabliſhment of theſe Advantages of 
tribunals. The people were not drawn away from their — _ 
domeſtic avocations, to attend cauſes at a great diſtance 
from home; due order was obſerved throughout the 
kingdom, the public peace ſecured, and juſtice admi- 
niſtered to every one in an eaſy and expeditions manner 
by the intervention and ſuffrages of his geighbours. 

But in caſe a party conccived himſelf to be agzrieved Of the court of 
by the judgment, or by favour or affection ſhewn at the 9 
trial of tt e cauſe, there lay an appeal to the king in his 
ſupreme court, or general aſſembly of the ſtate, called 
the MWittenagemote; which was convened annually, or The Wittenage» 
oftener, where the ſovereign pleaſed, to conſult on te. 
public buſine's, and to try ygr-at offenders, and which, 
in ſhort, had a ſupreme and univerſal juriſdiction. To Appeals to it 
this ſupreme court, as the nation eme: ged from its ſtate auen. ms 
of barbariſm, and clvilization put men on different pur- n 
ſuits, whereby litigations increaſed, appeals became 
frequent; ſo that the intervention of the Mittenagemote, 
to ſettle the various claims and pretenſions to property, 
and reconcile differences, at length grew neceſſary in 
almoſt cvery caſe. But, notwithſtanding the exerciſe 
of this appellant juriſdiction muſt have taken up a con- 
ſiderable ſhare of the time allotted for the ſitting of this 
great aſſembly, it does not appear that there was any 
other tribunal erected for the hearing and inveſtigation 
of appeals from the interior courts. Such was the na- Such the ſtate ot 
ture of the juriſprudence of the country till the time of — = hs 
the conqueſt, For although the Anglo Saxon conſtitu- b 
tion received many ſevere ſhocks ſrom the irruptions of 
the Danes and other nations, and many news laws and 
cuſtoms were introduced by the ſeveral invaders; yet 
ſo excellent was the outline of ihe government, as 
ſketched by the maſterly hand of king Alfred, that 
through the various revolutions, n ither the provincial 
nor judicial polity of it were diſcontinued or materially 
altered. It is certain however, that the whole race of 
Vor. II. 24 our 
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our Saxon princes, on their acceſſion to the throne, with 
the advice of their great council, made ſuch alterations 
in the laws as the-exigencies of the times might 
require. 


But when the Congueror, by the deciſive advantage he 
gained over Harold at Haſtings, got poſſeſſion of the 
crown, he put in foice the old Saxon law, by which the 
eſtates of all perfons were forfeited, who were found in 
arme tn oppoſition to their ſovereign. Theſe he divided 
amongſt his followers and favourites, to hold of him by 
the like military and feudal ſervices which prevailed in 
his native duchy of Normandy; the nature of which 
was ſcarcely known here before his arrival. This new 
eſtabliſhment, involving in it a variety of prerogatives 
and duties due from ſuch tenants to the king, neceſſarily 
imroduced a great alteration tn the conſtitution of the 
kingdom. The remedjes for the recovery of theſe 
duties, and the conſequences of neglecting them, to- 
gether with the appendages of ſuch tenures, became 
the moſt material and intricate learning in the law: by 
far too intricate for the underſtandings of the ſuitors in 
the county-courts and courts-baron ; and which, for 
that reaſon, came uſually to be diſcuſſed in the ſovereign 
Eyre of the King. The ſubſ-quent treaſons too, of ſuch 
of his Engliſi ſubjects as were permitted to retain their 
ancient potleſſions, had ſo much increaſed the Con- 
queror's ability during the firſt thirteen years of his 
reign, to enlarge the number of theſe grants with feudal 
reſervations, that he at length took occaſion, in a gene- 
ral meeting of the realm, to introduce univerſally that 
ſyſtem of laws, which at firſt had only a partial recep- 
tion amonęſt his tollowers from Normandy, The grand 
principle of this ſyſtem was, that all lands were held 
mediately or immediately of the king, by the ſervices in 
the grants thereof reſpectively reſerved, 


Upon this general eſtabliſhment of the Feudal ſyſtem 

in England, all the intricacies and refinements, which 
diſtinguiſhed it on the cominent, were imported into 
this country by the Norman juſticiars, and, as the 
ſuitors and judges in the inferior courts were unable 
to decide the law on the ſubject, it became neceſſary to 
apply in almoſt every caſe to the ſupreme council of the 
crown ; which neceſſity was ſtill further increaſed, by a 
diſtinction introduced ſoon after the Conqueſt, hetween 
| diſtinction 
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courts of record and not of record. For by an ediC of Diſtinction be- 
the Conqueror's it was ordained, that all proceedings Ween coures of 
in the king's courts ſhould be carried on in the Norman, f rsd 
inſtead of the Engliſi language. By this edict the re- Introduction of 
medial influence of the county-courts, and other infe- Norman lan- 
rior juriſdictions, was neceſſarily narrowed : for as the Ef thereof, 
Judges and ſuitors of ſuch courts did not underſtand 
that language, they were prohibited from recording 
their acts. So that the diſcuſſion of matters of im- Original juriſ- 
portance ceaſed in the great Saxon (eats of juſtice, and — 3 
an original juriſdiction over all cauſes was given to the Pee "Ne 
ſupreme court where the king preſided in perſon. The Seceſſion of 
dignity and importance of the county-courts was alſo JP e 
further impaired by the ſeceſſion of the biſhops *, and . 

the ſeparation which took place in conſequence of their 

ſeceſhon between the civil and eccle/raſtical courts. 

The earls too ſhortly atterwards neglected to attend Decline of 
them; from which time their conſequence has been courts. 
gradually declining, and though there remains a ſhadow 


of them to this day, it is but a ſhadow of their priſtine 


ſplendour and dignity, 


The clergy had been for ſome time endeavouring Separate juriſ- 
throughout Europe, to exempt themſelves from the ſecu- dicrien of the 
lar power; and as they had all along ſeconded the views. 
of the Conqueror, he thought it moſt prudent to com- 
ply with their demands. He therefore granted them peceſiaftical 
leveral immunitics, and amongſt the reſt he permitted courts eſta- 
the biſhops to eſtabliſh courts in their ſeveral dioceſcs, Pbcd: 
in which they aſſumed a juriidiction over the inferior 
clergy and all their dependants, who were to have juſtice 
diſpenſed to them in the conſiſtorial court by the biſhop 
or his ſubſtitute. The erection of theſe courts for the Another cauſe 
future inveſtigation of eccleſiaſtical matters, with which el decline of | 
the ſecular judges were no longer to imterlere, not only e cones: 
deprived the county-courts of a great number of cauſes, 
and the attendance of many ſuitors, but allo of the aſ- 
ſiſtance and veneration they derived from the learning 
and ability of the prelates. And though the diſputes 
which aft-rwards aroſe between the biſhops themtelves, 
and ſuch of the clergy as were able to cope with them, 


.Qqe2 called 


© In the time of William the Conqueror it was ordained, guod EH. 
copus vel Archidiaconus (who before ſat with the ſheriff) placita in bun- 


dreds cen maneat ; but right ſhall be done by bimſelt according to the 
Canons, &c. 
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called for the neceſſity of a juriſdidtion ſomewhere, yet 
their litigations uſually came into the ſovereign Eyre. 
For however willing in thoſe days they might have been 
to appeal to the ſupreme pontiff for juſtice, they were 
nevertheleſs glad to have it adminiſtered at home by the 
king's court, held before himſelf in perſon at the time 
of his parliaments ; which were uſually aſſembled where 


he kept the three great feſtivals of Chriftmas, Eaſter, 
and Whitſuntide, 


Juriſdiction of The original as well as appellate juriſdiftion, exerciſed 
2. 85:4 i by the ſupreme council when convened *, in like man- 
22258 ner as by the Mittenagemote in the Saxon times, drew 
into it the final determination of all cauſes of conſe- 
quence, whether of eccleſiaſtical, civil, or criminal co- 
nuſance. So extenſive a juriſdiction, imerfering with 
the diſcuſſion of matters of ſtate, occaſioned the mem- 
bers thereof, when aſſembled, to fit for a long time to- 
Inconvenience gether. But the Conqueror, finding theſe long ſeſſions 
thereof. inconvenient, and apprehending danger from ſo large a 
mecting of his chief vaſſals, under the pretext of eaſing 
the ſubje& by ereQing a conſtant court for the trial of 
cauſes and determination of appeals, took an opportu- 
Judicial power nity to ſeparate the Judicial power of the members of 
leparated from this aſſembly from their deliberative as counſcllors to 
deliberative. the crown. In this new court erected in his own pa- 
Inſtitution of Jace, and thence called by Bracton, Aula Regia, ſat with 
the Aula Regia. other chief vaſſals, the firſt officers of ſtate, the Chan- 
cellor, Earl MAR EHSsCHAL, Chamberlain, Seneſehal and 
'Treafurer; over all of whom prelided a {pecial and 
new appointed magiſtrate, next in authority to the king 
himſelf, called Capitalis Juſticiarius totius Angliæ. 


The Aula Regia This new ereQed court by its conſtitution was am- 
was ambulatory. bulatory, and followed the ſovereign whenever he 
Juriſdiction 3 48 N 0 h 7 
thereof ; origi- changed his place of abode. In the county where | 
nal-appellate. happened to be, it had an original juriſdiction of all 
matters ariſing therein, whether of a civil or criminal 
nature; but of cauſes ariſing in other counties it only 
exerciſed an appellate juriſdiction. And to give this 
How increaſed Capital zufticiary a more extenſive authority, and to leſſen 


by cognizance ſtill further the remaining influence of the county- 
ot cauſes above 


A courts, it was ordained by the Conqueror, that from 


Jide Spel. Gloſ. verbo Parliamentum- 
thenceforth 


| 
| 
ö 
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thendeforth all cauſes of action amounting to forty il- 
lings and upwards ſhould be determined by the king's 
writ, which was uſually made returnable in the Aula 


$97 


Regis; but in ſome caſes they were made out to give 


the ſheriff authority to proceed in the ſuit, and then 

they were called Vicontiel. Vicontiel writs were of two vicontiel writs, 
ſorts, the one founded on Torts, the other on Con- What. 

trafts. The vicontiel writs adapted for torts were thoſe Juſticies, what. 
of treſpaſs, replegiari facias, mujance, and others of the 

like nature; and thoſe for matters of contract were 
called writs of jticies *, which was a command to the 
ſheriff to do juſtice between the parties in that particu- 
lar cauſe; for it the debt or demand exceeded fort Plaint 
killings, the ſheriff was no longer empowered to hold there 
plea thereof by a plant levied in court as in the Saxon 
times. So alſo the writ of rig/t, iſſued to enable the Writ of right, 
lord to hold plea of land within his jurifdiQtion. For 

the maxim introduced by the Norman juſticiars was, 

that no one could hold lands without the king's patent, 

nor plea of forty fillings without the king's writ, 


cut. 


Though theſe great officers at the eſtabliſhment of Different offi- 
the Aula Regis ſat together in court, as well to try the A probieing ith 

2 af ula Regia, 
civil and criminal matters referred to them, as to re- 


ceive and ſettle the revenue; yet our legal antzquarians The reſpective 

think, that even at this period of time, each of them duties o 

had a peculiar office and juriſdiction aſſigned to him, a 

The Chancellor, it is ſuppoſed, as being the king's the Chancellor; 

chaplain and confeſſor, more immediately preſided when 

the complaint was of ſome oppreſſive act of the ſove- 

reign—The Treaſurer, when the revenues and rents Treaſurer; 

were to be received from the ſheriffs, and the fines and 

amerciaments from the eſcheators, and on paſſing the 

public accounts The Conſtable and Mareſchal +, upon Conſtable and 
| the Marcſchal- 


Though a 2 Replegiari ſacias, and other viconticl writs may 
be had of courſe at this day, and if improperly iſſued, the party has 
no redreſs but by ſuperſeZeas quia improvide emanavit ; yet it is not im- 
probable but that, at the commencement of the Norman period, be- 
fore the extent of the remedy given, by the various writs of accedas ad 
cur iam, recordi facias loquelam, fulſe Judgment, &c. were fully citabliſhed, 
the Chancellor e e a diſcretion in allowing theſe wrirs, and on- 
ly permitted them t go in thoſe caſes where the policy of reducing 
the county court was not neceffary to be regarded. ide of ſuperſc- 
ding writs, 1 Eg» Abr. 415+ aud title Writs in the abridgments- 


F In our old books there is great confuſion with reſpect to the num- 
ber and duty of the Marſhals. Yide Mr. Madox, from page 31 to 


223 


33 
and 
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the diſcuſſion of matters of honour, and war, and the 
rights of foreigners— The Seneſchal, when the diſpute 
aroſe within the limits of the royal reſidence and the 
Chamberlain, when the money was to be told in and 
paid out of the 'Trealury. 


A 


The Conqueror, like his predeceſſors, had his royal 
table ſupported by the tenants of his ancient demeſnes, + 
whoſe annual renders of cor, /heep, oxen, and other pro- 
duce of their lands, were brought to the place of his 
reſidence. And that the ſame might be paid with more 
punctuality and convenience to the reſpective tenants, 
the ſovereign frequently changed his place of abode. 
But Henry the Firſt generally commuted theſe renders 
into certain fixed ſums, after whoſe reign, the removal 
of the king's houſehold being no longer neceſſary, we 
find it to have been leſs frequent. The ſovereign's re- 
medy againſt theſe tenants in ancient demeſne, upon ne- 
glect to diſchwige their bounden renders, was by entry 
and ſeizure of their lands, without applying to any court 
for redreſs, or taking out any proceſs againſt them, 
And if ſuch entry and ſeizure were improperly made, 
the tenant's only remedy was by petition to the king's 
bailiff, the ſteward of the court of ancient demeſne, who 
heard and finally determined the matter; ſo that no 
other couit imerfered between the king and his tenants, 
with regard to thele renders *. Fg 0. 


Our greateſt legal antiquarians have fo long and ſo 
widely differed, concerning the other chief vaſſals of the 
crown previous to the Conqueſt, whether they were mi- 
litary tenants, ſocage tenants, or whether they were 
tenants at all, but merely allodial poſſeſſors (allodarit), 
that it might appear unbecoming to interfere with their 
diſcuſſions. But certain it is, and indeed agreed by 
them all, that the flaviſh ſervices, the perpetual con- 
comitants of our old tenures, were unknown in this 
country till introduced by the Norman juſticiars ſhortly 
aſter the Conqueſt. At which time the eftabliſhment 
of the feuda! burdens of e/cheat, fines for alienation, 


and ſeveral of the old ſtatutes. Lord Coke ſtyles the marſhal who 
preſided with the conſtable, the Earl Marſbal .,, England, by way of 
pre-eminence. 4 Jnftit. 123. Co» Lit. 74. | | | 
* Vide Brac. lil. 1. c 11. who in deſcribing theſe tenants ſays, « quod 
«« a gleba amoyeri non poterint, quamdiu ſolvere Punt debitas penſiones. 
| Premere 
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primer-ſeiſins, aids, wardſ/hip, marriage and relief with 
their numberleſs appendages, multiplied the pretenſions 
of the crown to ſome claim or other, on every alteration 
in the family or domeſtic concerns of the tenants. 
Theſe claims and pretenſions, and diſputes in conſe- 
quence of them, were at firſt heard and adjuſted with 
all other matters of importance in the court where the 
Chief Juſticiar preſided. But as the revenues thereby 
derived were very conſiderable, and generally well paid 
to the receivers in the country, it was found neceſſary 
that their accounts ihould undergo a cloſer inſpection 
and reviſion than could poſſibly be given them in the 
ſupreme court, whoſe attention was wholly engroſſed 


399 


Diſputes con- 
cerning them, 
where ſettled. 


by the mult farious matters referred to it. The Con- Origin of court 
queror therefore appointed a ſelect committee, of whom f Exchequer, 


the Treaſurer was the chief, to ſit apart from the ſu- 
preme court, in a chamber of his palace, particularly 
to audit theſe accounts, and compel the payment of 
thoſe dues to which he laid claim. This court was 
built on the model of one erected for the like pur- 
poſe in his own native duchy. It aſſumed the name of 
the king's Scaccarium or Exchequer, and the ſame au- 
thority was delegated to its judges, as was exerciſed by 
the maſters of the Exchequer in Normandy. This new 
court on its eſtabliſhment ſtripped the Chief Juſticiar, 
in the very zenith of his power, of a material bianch of 
his juriſdiction ; though it appears that this powerful 
magiſtrate for ſome time afterwards continued to inter- 
fere in the Exchequer. For in dialogue de Scaccaris, 
lib. 1 c. 9: ſpeaking of this officer, it is ſaid, ** he was 
great in the Exchequer, as well as in the court——ſo 
that nothing of moment was or could be done there 
without his conſent or advice.” However, this firſt 
_ deprivation of the Chief Juſticiar's authority, who on Ins 

appointment was inveſted with powers fo large and 
boundleſs, that he became both a tyrant to the people, 
and formidable to the crown ittelf, certainly aroſe from 
mere neceſſity, and not from the jealouſy either of the 
ſovereign or his people, to which the ſubſequent dimi- 
nutions of it are properly attributed, 


In this court of Exchequer were all matters relating 
to the revenue hereafter to be deterinined ; fo that 
when any patent or royal grant was ſcaled by the Chan- 
cellor, the ſame was e/treated into this court, and exc- 
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cution went forth for the reſervations therein contained 
to the crown. So all original writs from the Chan- 
cellor, giving other counts a juriſdiction to hear and de- 
termine cauſes between the people, gave the court of 
Exchequer a power to collect the fines and amercia- 
ments due to the king, in the progreſs and inveſtigation 
of thoſe cauſes impoſed on the parties. And when the 
great court inflicted fines on criminal offenders, the re- 
cords were eftreated into the Exchequer, from whence 
iſſued a proceſs to get in the lame; or if they had been 
paid to the clerk, he was made to account for them 
there. In this court too, all the Sheriffs, Coroners, 
Eſcheators, and other officers employed in receiving the 
revenue, were to make up and paſs their accounts. 


How altered by With juriſdiction over ſuch matters, this court conti- 


Edw. I. 


Of the equit 
fide of Kx- i 
chequer. 


Origin account- 
ed for . ; 


nued till the reign of Edward the Firſt, who is ſuppoſed 
to have formed it in the manner we find it at this day; 
conſiſting of two divi/rons, the receipt of the Exchequer, 
and the court or judicial part of it, which hears cauſes 
relating thereto. And it has long ſince been both a 
court of equity and common law, and holds plea for mat- 


ters not at all relating to the revenue, ariſing between 
ſubject and ſubject. 


The proceſs uſed on the common law ſide of the 
court of Exchequer may be ſeen in a variety of tracts, 
and does not properly come within the ſcope of this 
work, which is only intended to explain the origin and 
operation of the proceſs of the courts of King's Bench 
and Common Pleas; but to do this in a ſatisfactor 
manner, it was neceſſary to treat ſlightly of the juril. 
diction of the Aula Regis, inſtituted by the Nor man in- 
vader, and to ſhew what ſhare of that juriſdiction our 


ſeveral counts of juſtice at this hour reſpectively exer- 
ciſe. | 


From what has been ſaid of the origin of the Ex- 
clequer, it may naturally ſtrike the ſtudent as ſomething 
remarkable, that there ſhould exiſt in it a court of equity, 
as well as a court of /aw. The preciſe time when the 
courtot Exchequer firſt aſſumed an equitable juriſdiction, 
or from what cauie it originated, is not well aſcertained. 
But we may reaſonably ſuppoſe, that when it was found 
neceſſary, in order to effectuate juſtice, to propound 
articles to compel perſons 10 anſwer h oath to allega- 

| Long 
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tions therein contained, between ſubjeCts in civil ſuits, 
and which articies were made to the king, and by him 
generally referred to his chancellor, the officer or the 
crown (in later times called the Attorney-General), was 
induced to exhibit like articles in the Exchequer tor the 
diſcovery of tacts relating to the revenue, Hence arole 
informations for trea/ure-trove, and tor the diſcovery of 
the forieited goods of an outlaw filed in the Exchequer®, 
And when afterwards this court, by the expolition they 
put on the ſtatute of Rutland, by which it is enacted, 
„That no ſuit ſhall be protecuted in me Exchequer, 
„ unleſs it concern the king or nis oftacers,”” held in 
contradiction to the evident. meaning of tne legiſlature, 
that pleas between ſubjects who were debtors to the 
crown, came Within the idea of miniſters ot the Ex- 
chequer, this court upheld a juritdichon as well ot 
matters inquirable by exi'bited articles, as of matters 
coęnizable in actions at common law. And though 
the ſubpæna was not invented in Chancery til the reign 
of Edward the Third, they certainly before that time 
exerciſed both an equitable juriſdiction on exhihited 
articles, and in actions at common law, whenever the 
complainant ſuggeſted that he was @ debtor or fer mor to 
the king. It ſeems too, that before the ſubpana was in- 
— the proceſs they uſed was a vere, attachment, 
and commiſſion of rebell:on, tive procets utually awarded in 
the Aula Regis on great and particular occations. But 
when Richard de Waltham had devited the ſubpena re- 
turnable in Chancery, tue treaſurer of the þ.xchequer, 
in imitation of it, framed a ſinnar writ for matters of 
equity, under the ſeal of his own court, returnable be- 
fore himſelt, inſtead of uſing the proceis of the venire 
in the firſt inſtance ; retaining, however, that and its 
following procels; in caſe the party thouid ihew any 
contumacy to his ſubpena. The Exchequer writ of /ub- 
pena was allo afterwards extended as an original pro— 
ceis in a civil action commenced there, thou! how 
long before the reign of Henry the Eighth is not well 
known. And this writ, together with the venire ad 
reſpandendum, and writ of quo minus, which came into 
ute in civil actions between ſubject and tubject in con- 
ſequence of the above expolition of the ſtatute of Kut 
land, are the three methods at this day of commencing 


Hard. 23. | + 10 Edward the Firſt, 
civil 
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civil actions in the court of Exchequer. But to return 
to the remaining juriſdiction of the Chief Fufticiary. 


The Aula Regis, wherein the magiſtrate preſided, had 
ſill an original juriſdiction over all cauſes of moment 
not immediately concerning the revenue, cognizance of 
all criminal offences committed in the county where it 
happened to he, the puniſhment of all capital delin- 
quents, and an appellate juriſdiction from every inferior 
common law court in the kingdom. It was not long, 
however, before the authority which this magiſtrate en- 


joyed received another conſiderable ſhock, For as it 


was the duty of the Chief Juſticiar, as well as the reſt 
who compoſed the Aula Regis, to attend their ſovereign, 
and be at hand to adviſe him in all matters of law and 


© Rate, the people who had cauſes depending complained 


loudly of the inconvemence they ſuffered in being ne- 
ceſſitated to follow the king's ſuite from place to place 
to have them determined. A reſtoration of the ancient 
conſtitution, and particularly of the power of the 
county-court, the grand ſeat of juſtice in the Saxon 


times, whereof they had been unjuſtly deprived, partly 


by the policy, and partly by the force of the Normans, 


was now much wiſhed for by the people. And though the 


dignity of the county-court was not only greatly dimi- 
niſhed, but the matters uſually diſputed were become 
too intricate for the underſtandings of the ſuitors, yet, 
from the intolerable expence and delay occaſioned b 
following the ſupreme tribunal, travelling about wit 
the king's perſon, the chance of injuſtice ſeemed pre- 
ferable to procraſtination. In the reign of Rufus, the 
Conqueror's ſon and ſucceſſor, it was found expedient 
to pare off ſome of the excreſcences of the Norman re- 
gulations, by reſtoring in certain caſes the laws of Ed- 
ward the Confeſſor. The outline of the new conſti- 
tution, howeycr, was ſuffered to remain as in his 
father's time. In the reign of Henry the Firſt ſome 
little alteration, with reſpect to the trial of cauſes in a 
more eaſy and expeditious manner for the ſubject, took 
place for a while. And in the following reign of 
Stephen the Uſurper, though much was promiſed, little 
was performed towards rediefling the numberleſs griev- 
ances of the people. But in the time of Henry the 
Second the laws were reviſed and methodized, and re- 
duced into a regular order; and go obyiatg the incon- 
veniencies 
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veniencies of following the ſupreme court, this prince, 

at the parliament of Northampton, eſtabliſhed certain 

officers, called Juſtices in Eyre, juſticiarit itinerantes ; ] Juſtices in Eyre 
ſay, eſtabliſhed ſuch juſtices, contrary to the old chro- 2 
nicles, which maintain that this prince fiiſt introduced 

them. For Mr. Madox * gives inſtances upon record 

of ſuch juſtices going their circuits, ſo early as the 
eighteenth year of king Henry the Firſt. And I follow 

his opinion in preference to that of the monkiſh writers, 

in conſequence of lord Coke's advice not to miad chro- 

nicle law, when put in competition with records. Be- 

ſides, lord Lyttelton ſeems inclined to think that ſuch 

juſtices were firſt appointed in this iſland by king Henry 

the Firſt, who had oblerved the great benefits derived 

to the people in France ſrom a ſimilar inflitution by 

Louis le Gros ; and ſays, that during the inteſtine com- 

motions under Stephen they had been diſuſed, and were 


therefore only revived and regularly ſettled by king 
Henry the Second. 


Theſe new created judges at firſt went their circuits Their circuits, 
ſrequently, but were ſoon prohibited from going them 
oftener than once in ſeven years. This prohibition was 
probably owing to the jealouſy of the barons, whoſe in- 
dependent and hereditary juriſdictions were much in- 
fringed by this regular exerciſe of power, derived from 
the immediate authority of the ſovereign. It was not 
long, however, betore the barons, finding it neceſſary, 
in order to ſupport their pretenſions againſt the crown, 
to make ſome regulations in favour of the commons, 
ſtifled the jealouſy they had formerly conceived againſt 
the Juſtices in Eyre, and expreſsly ſtipulated with their 
ſovereign that they ſhould be ſent into every county 
once in the year to try certain adions, then called Re- 


| cognitions or Aſſizes . Aſſizes were remedies which had Aſſizes, what. 
5 been introduced at the ſame parliament oft Northampton, 

A for the purpoſe of trying titles to land in a more cer- 

: tain and expeditious manner before commiſſioners ap- 

K pointed by the crown, than before the ſuitors in the 

df county-court, or the king's juſticiars in the Aula Regis. 

le The invention of this mode of trial, as well as that of 

= the grand aſſize, or trial by a ſpecial kind ot jury in a 

a writ of right, at the option of the tenant or demandant, 

ui Hit. Scacc · c. 3 | Vide Magna Charta, c. 12. 
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inſtead of the Norman trial by battel, are attributed to 
Glanvil, Chief Juſticiar to king Henry the Second. 


Theſe Juſtices in Eyre, beſides being empowered to 
take the aſſizes, were commiſſioned alſo by the king, or 
the guardians of the realm in his abſence, to do juſtice 
of all kinds in their reſpective circuits, where the pro- 
perty in contention did not amount to half a knight's 
fee, or where the controverſy was of that importance 
that it could not be determined but in the fovereign's 
preſence. And if a matter of difficulty aroſe in taking 
the aſſize, theſe judges were afterwards directed to ad- 
journ it, and cauſe it to be brought before the juſtices 
of the bench *, Theſe itinerant magiſtrates were alſo 
charged to make inquiſitions concerning robbers and 
malefactors in the counties through which they paſſed, 
and to take eipecial care of the rights and profits ac- 
cruing to the crown from the reſervations in the feudal 
grants. And at their firſt inſtitution, they were directed 
to inquire of ſeveral matters which the preceding eom- 
motions had made neceſſary $. 


Wherever theſe juſtices came they ſuperſeded the 
ztourn, and all matters civil and criminal were referred 
to their judgments ; but ſtill an appeal lay from their 
determination to the great Aula Regis. And if the King 
went into the county where they happened to be ſitting, 
all pleas before them immediately ceaſed, and came into 
the ſovereign Eyre before the Chief Juſticiar. 


In their circuits theſe Juſtices in Eyre acted alſo as 
auxiliaries to the ſupreme court; for whenever any ma- 
ter of fact was ſtrongly litigated by the contending par- 
ties above, and which aroſe at a great diſtance from the 
Aula Regis, there iſſued a writ, directed to the Chief 
Juſtice in Eyre, to inquire into the fat 1. From this 


Origin of feign- circumſtance we may perhaps look for the origin of the 


ed iſlucs 


practice in the court of Chancery, of directing a feigned 
ue in law to try a fact ſtrongly controverted between 
the parties in a ſuit there, Nor is it improbable, but 
that the legiſlature at Edward the Firſt's ſecond par- 


* Magna Charta, c. 12. 

+ Vid Lord Lyttelton, B. 4. ſub anne 1176, and the records cited 
from Madox in his Appendix, No. 11. 

} Vade Aley's ad- in Furl. 74 75. 
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liament at Meſiminſter took the hint from the like uſage, 

to ordain, that pleas depending in either bench that re- 

quired an eaſy examination ſhould be tried in the county 

wherein the facts aroſe, before the juſtices appointed to 

take the aſſizes, by virtue of the writ given by that and of the 
ſtatute ; from which has ariſen the very beneficial juriſ- courts of nal 
diction of the auxiliary courts of ni prius. ON 


Upon receiving a plea, if it was of a matter of fact, How their pow- 
a jury was impanelled by the ſheriff, who gave in their © was exerciſed. 
verdict to the Fuftice in Eyre, which was afterwards 
ſent to the Aula Regis to be recorded. In debt upon 
ſimple contract, the defendant charged therewith might 
wage his law as in the Saxon times. But wager of /aw Of the wager of 
was never permitted, unleſs the defendant bore a fair lav. 
and irreproachable character; and it was alſo confined 
to ſuch caſes where a debt might be ſuppoſed to be diſ- 
charged, or ſatisfaction have been made in private with- 
out any witneſſes to atteſt it; as in actions of debt 
on ſimple contract, or for an amercement in a court- 
baron, in actions of detinue, account, and on parol ſub- In what caſes 
miſſions to an award. For on all theſe occaſions the allowed - 
action is built on a feeble foundation, and the law pre- 
ſumes that the party might either have diſcharged the 
debt in ſecret, or before witneſſes that are dead or not 
to be found. In actions on ſpecialty debts, witneſſes 
were produced to atteſt the truth of the deed *. In 
pleas of land, the inveſtiture thereof, ſigned by the pares 
curiæ, was produced to the court; but if that could 
not be found, the parties joined iſſue by bartel, till that 
barbarous and abſurd mode of trial fell into diſuſe, and 
the grand aſſize was introduced in its room. Criminal 
matters and offences were inquired of by an inqueſt im- _ _ 
panelled, and preſented on articles of inquiry, as in 8 
the Saxon times. But the old cuſtom of putting the petit jury intro- 
pariy accuſed to purge himſelf by the ordeal, or in leſſet duced. 
* In thoſe days a great difliculty attended the proving of a deed. 
For, according to lord Cole, they anciently added the names of the 
witneſſes in the contents of the deed, after the clauſe of . in cujus rei 
memoriam, and impanelled them with the jury. This not only 
occaſioned delay, from the neceſſity there was of awarding proceſs to 
bring theſe witneſſes in, but allo from the cauſe being ſrequently 
obliged to be adjourned for their default. But to prevent this delay, 
and fave the trouble and expences which attended it, recognizances 
were introduced , which being an acknowledgment of a debt in a 


court, atteſted by the court itſelf, needs no other ſpecies of trial to 
make it more evident» Vids Ce. Lit. C. 4. 


offences 
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offences by compurgators, was diſuſed, and inſtead there - 
3 of a petit jury was introduced, to hear the evidence of 
1 be- the fact wherewith he was charged. And then the pri- 
een them and f 5 

grand juries. ſoner did not, as formerly, produce his witneſſes to the 
| rft jury, who now only heard evidence to accuſe, but 
reſerved his defence to the ſecond jury, before whom he 
was to be tried. Hence arole the diſtinction between the 

Grand and Petit Juries. | 


Records of When the Tu/tices in Eyre returned from their cir- 
Judges on cif= cuits, they lodged the records in the Exchequer, from 
cuits lodged in . ; 

Exchequer. Whence iſſued proceſs to collect and gather in the fines 
and amerciaments due to the crown. But when the 
diviſions of the courts took place, in the reign of Ed- 
ward the Firſt, the records were depoſited in their re- 
ſpeQive treaſuries, and only extras thereof, ſo far as 
related to the revenue, were made out and tranſmitted 
to the Exchequer. | 


Writ of error The Juſtices in Eyre having only a delegated power 
_ appeal from from the crown to hear and determine the cauſes re- 
* 4 . a 
erred to them, a writ of error and appeal lay from their 
judgment to the ſupreme court where the Chief Juſticiar 
preſided. This right of appeal brought back to that 
powerful magiſtrate the final determination of almoſt 
all cauſes of conſequence, and occaſioned not only a 
great delay of juſtice, but a conſiderable increaſe of 
expence to the parties. So great an influx of buſineſs 
to the ſupreme court, neither affording them leiture to 
hear nor opportunity to diſpatch the cauſes referred to 
_ of court them with expedition and punctuality, ſoon occaſioned 
1 a loud cry for the eſtabliſhment of another juriſdiction, 
for the ſole inveſtigation of civil diſputes. And as by 
this time the extravagant powers aſſumed by the Chief 
Juſticiar had kindled a jealouly in the crown, and ſome- 
times filled the nation with juſt alarms for its privileges, 
a diminution of his authority was in the contemplation 
both of the king and the people, 


ke 1 he From the firſt appointment of this officer by the Con- 
multiplicity of queror, his power, notwithſtanding parts of his juriſ- 
buſineſs of Aula dition had bcen diverted into other channels, had 
Regia yet, from various circumſtances, been continually in- 
creaſing. But Mr. Madox thinks, that this increaſe of 

authority was rather owing to the perſonal dignity and 

conlequence 


* : Sri. Li 


— 
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conſequence of thoſe who had been ſucceſſively appoint- 


ed to the office, than to the extent of the juriſdiction 
allotted to it In this, perhaps, he is not miſtaken ; for 

we find it to have been generally held by ſome great 
prelate, or powertul baron. And it appears that all the 

great offices of the Aula Regis were uſually filled with Ow! 1 
the firſt perſonuges in the kingdom; it being obſerved Tulliciar, 
by our ancient wiiters, “ tha! the ſplenduur of the king's 

* court appeared much in the greatneſs of his miniſ- 

&« ters; but that ſome were ſo great in themſelves, 

« that they diminiſhed the grandeur of their maſter, 

dc and, by attracting the eyes of the multitude, made 

« the king fen entertain wiſhes to diminiſh that luſ- 

&« tre, which ſo much exceeded his own.“ The itre- 

quent attempts of cur prin. es to leſſen the power and 
authority of the magnates regni, are very conſpicuous in 

the ſubdiviſion oj the great fiefs, which on elcheats and 
forteitures had been made ; but which practice was foon 

put a ſtop to by the ſtatmte de dons *; however, not 

before ſome of them had received great checks in acquir- 

ing and perpetuating in their own families their exten- 


five poſſeſſions. 


The diminution of the juriſdiction and authority of which the ſores 
the Chief Fuſticiar, the obje & of our preſent attention, reign withed te 
muſt certainiy have been an eſſential part of the policy eck 
of the delcendants of Henry the Second. But perhaps 
it was owing more to the aſſumed conſequence and 
importance of the Chief Juſticiar himtelf, than to any 
thing <lſe, that this great office received tle moſt 
ſevere and fatal blow to its authority I mean by 
the ereaion of the court of Common Pleas, which 
ſ-ems to have been firit (ſeparated from the Aula 
Regis in the time of Richard the Fiſt, though it was 
not confirmed and made ſtati nary at FPeftminſter till 
the ſeventeenth vear ot king 7% u. In ihis opinion I Antiquity of 
follow Mr. Madox, although it muſt be acknowledged, nt of C- 

. moa Fleas. 
that he differs trum the authority of molt writers on 
the fubjeR, and amongſt others of lord Cote, who in 
Cote Lyitleton. 516 and in the preface of his eighth re- 
port, ſeem inclined to believe that the Common Pleas 
wus not only a diſtinct court at the time of magna charta, 
but that there was a court of ſuch peculi.r and ſeparate 


* Weſtminſter the ſecond, v3 E. 14. 
5 juriſdiction 


Its eftabliſh- 

ment greatly 
owing to the 
cabals of the 
Juſticiar and 


eat officers of 
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juriſdiftion even before the Conqueſt. Lord Coke, as a 
lawyer, no doubt, merits our greateſt reverence ; but 
Madox, as an antiquary, is certainly deſerving of our 
attention, and particularly in a matter of this ſort, in 
which we cannot but ſuppoſe his reſearches to have been 
higher than thoſe of his lordihip. According to the 
antiquary, then, for ſome time after the Conqueſt, there 
was (as I have ſaid betcre) but one great and ſupreme 
court, called the Aula Regis, excrciſing a juriſdiction 
over civil and criminal matters, from which gradually 
{ſprung the courts of Exchequer and Common Pleas ; and 
as the former became altogether independent, fo the 


latter became wholly diſtin from it. He thinks too, 


that the ſeparation of the Common Pleas took place in 
the reign of Richard the Firſt, though it was not (as 
he * ſays) firmly eſtabliſhed till that of Henry the Third, 
In this opinion the antiquary ſeems to be confirmed by 
fome remarkable paſſages in the hiſtory of that reign, 
in which he lays the foundation of the Common Pleas, 
one of which in particular I ſhall advert to. 


Amongſt the various ſchemes put in praQtice by 
Richard the Firſt, to obtain money to ſupport his projects 
againſt the infidels, he forgot the policy which it was 
clearly his intereſt to purſue ; and while he was intent 
only on that one object, neglected altogether the rights 
of his crown, and the weltare of his people. For we 
are informed, that he put up all the higheſt offices and 
titles to ſale ; and, amongſt the reſt, fold that of Chief 
Juſticiary to Hugh de Puzas, Biſhop of Durham, tor 
one thouſand marks; which prelate was al'o rich enough 
to buy the earldom of Nort/umberland, W hen Richard 
alterwards ſct out on the knight-errantry of a Croif de, 
he entruſted the guardianſhip of the realin to this Flugh 
de Puzas, jointly with his favourite He de Longchamp, 
who held the biſhopric of fly, the office ot chan- 
cellor, and who was alſo the Pope's legate. Whether 
Puzas conceived, as he had bought the office of Cnief 
Juſticiar, it was an infringement on the rights ot his 
purchaſe to put another in commitſion with himfeli in 
the viceroyſhip of the kingdom; or uhether it was 
owing to the jealouſy or ambition of Longchamp, 1t 18 
certain, that the inſtant the King vas gone on ius pro- 
Vid: Madex, Excheq- on the diviſion of the courts. | q 

| ject, 
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ject, theſe joint guardians, from their quarrels, threw 
the whole kingdom into a flame. In their contentions 
Longchamp got the better of Puzas, and not only com- 
pelied hi-n to reſign all his offices, but uſurped that of 
Tufticiar himſelf, and ſent Puzas to priſon. Richard's 
time was ſo much taken up with the Saracens while 
abroad in the Holy Land, that, notwithſtanding theſe 
commotions reached his ears, he took no ſtep to deprive 
Longchamp of the authority he had uſurped ; but ſuffer- 
ed him to continue for ſome time in the full enjoyment 
of his offices: till at laſt his inſolence and oppreſſions 
rouſed up the barons, who, under prince 7o/n, met at 
Reading, and not only ſtript him of his uſurpations, 
but compelled him to fly ; and gave the office of Chef 
Juſticiar to the archbiſhop of Rouen. 


one and the ſame time in Puzas and Longchamp, the 
kingly authority which they poſſeſſed, and the deep 
ſchemes of ambition in which by their rivalſhip they 
were engaged, we cannot think that either of them 
when in poſſeſſion of the office of oy Juſticiary wiſhed 
for the Aula Regis to hold a long ſeſſion; or that they 
had any great inclination, or much leiſure, for the hear- 
ing and inveſtigation of private matters referred to them. 
To their cabals and ambition then, more than to any 
thing elſe, we may look for the firſt ſeparation of the 
Cimmon Pleas from the Aula Regis; as in all probability, 
to ſave their own trouble and time, they delegated the 
cognizance of civil concerns to others of the Juſticiars, 
who, for the better hearing thereof, and that they might 


If then we conſis the ſeveral great offices veſted at 


By delegating 
their civil juriſ- 
diction and ſe- 
parting the 
trial of cauſes 


not protract the ſeſſion of the Aula Regis, left the High — 


2, Bench and retired into ſome convenient apartment to 398828 

hear thoſe pleas, which being merely civil, and mote 

), technically intricate, required a more private diſcuſſion. 

1 Nor did the Chief Juſliciars think they were parting 

er vith their authority for ever, by ſuch temporary dele- 

ef gations of it; as they reſerved to themſelves the power 

is of reſuming it whenever they choſe, and an appellate 

in juriſdiction to reCtify any erroneous proceedings in tlie 

as caules referred to their ſubſtitutes. But the nation have The conveni- 
18 ng once experienced the benefits ariſing from this newly- e -= which 
o- OHoſtituted juriſdiction, loudly called for its permanent a 


eſtabliſhment ; and the Barons, dreading the reſumption 
of the power of the Chief Juſticiar in its full latitude, 
ty Vol. II. r and 


and glad to ſee it once diminiſhed, joined in the voice 
and ge of the Commons. Accordingly, in the ſucceeding 
nne. reignof king John, when he, to quell the inſurrections 
of the great feudatories, conſented to the two famous 
charters of Engliſh liberties, magna charta and carta de 
foreſta, the barons took care to provide, amongſt other 
things equally calculated for the relief and proteCtion 
2 arg of the ſubject, that this court for the inveſtigation of 
ully eſtabliſhed 8 

by the Magna the cio concerns of the people ſhould be fully eſta- 
Charta, bliſhed. With this article that unfortunate prince did 
not long heſitate to comply, having himſelf experienced 
many inconveniencies in the early part of his life from 
the eee, authority exerciſed by the Chief Fuſ- 
ticiars, Whole tyranny had extended itſelf, as well over 
the prerogatives of the king as the rights of the people: 
and ſo much fo, that he himſelf had once formed a de- 
ſign to aboliſh the office, but which unfortunately proved 
abortive, from the great aſcendency which that magi- 
ſtrate had gained in the country. The barons therefore, 
from their diſlike of the office, under the pretence of 
relieving the people from the inconveniencies of follow- 
ing the Aula Regis from place to place to have their cauſes 
determined, made it an article in the great charter, that 
* Communia placita non ſequantur curiam naſtram, ſed in 
* aliquo loco certo teneantur.”” This article effectually 
eſtabliſhed and confirmed the Common Pleas; and the 
a loco certo, where theſe pleas were to be heard and de- 
at Weſtminſter. termined, was fixed to be in a receſs of the Great Hall 
of the palace at Meſiminſter, built in the time of king 
Rufus, where the ſovereign uſually refided. The Com- 
mon Pleas has * moſtly ſince that time remained in the 
ſame place, while the court of the Chief Fuftice of Eng- 
land, which aiterwards ſprung from the old root of the 

Aula Regis, continues ambulatory with the ſovereign. 


and rendered 
immoveable, 


Called alſoCom- By the eſtabliſhment of the court of Common Pleas or 
mon Bench, 


why. Common Bench, as it was ſtyled to diltinguith it from the 
High Bench. whereon the Chief Fuſticiar ſat as repre- 

ſentative of the ſovereign, this magiſtrate was intifely 

ſtript of another conſiderable branch of his juriſdiction ; 


* 1 ſay molly, contrary to the opinion of many, who affirm that it 
has ever ſince remained there ; for by the ſtatute 2 Edw. 3, . 11. it 
appears, that the Common Bench had been removed ; aud that ſtarute 


provides, that it ſhall not hereaſter be removed without warning given 
the (uitors, 


and 


] 
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and his power was ſo much curbed by other articles in Great 74 
the Great Charter, ratified and confirmed by king Henry ment of Jultict- 
the Third, that we behold this mighty officer gradually ns 
on the wane, during the long and troubleſome reign of 
that king: towards the end of which there appears to Office aboliſhed, 
have been no ſuch magiſtrate ; for the laſt Chief Juſticiar 
we read of in hiſtory, and it is even doubted whether 
he was Chief Juſliciar or not, was Hubert de Burgh. 
The court too, in which this magiſtrate uſed to preſide, ua Reed 

S * gsi, now 
ſeems by this time to have loſt its name of the Aula called the King's 
Regis, though whether it aſſumed the name of the King's Bench. 
Bench or not, till the ſucceeding reign of Edward the 
Firſt, does not appear. For Bracton, who wrote to- 
wards the cloſe of the reign of Henry the Third, and 
was Chief Juſtice, ſpeaking of the remaining juriſdiction 
in it, ſays, * Habet Rex plures curias in quibus diverſe 
* attiones terminantur, & illarum curiam habet unam pro- 
© priam, SICUT Aulam Regiam, & Juſticiarios capitales, 
qui proprias cauſas Regis terminant, & aliorum omnium 
per querelam, vel per privilegium, ſeu libertatem.” And 
afterwards, ſpeaking of the Judges, he ſays, “ Lem ON _ 
Juſticiariorum quidam ſunt capitales, generals, per petui, and court of ap. 
„ majores a latere Regis reſidentes, qui omnium aliorum peal. 
& corrigere tenentur injurias & errores k.“ 


Beſides the eſtabliſhment of the Common Pleas, the Beſore this the 
Aula Regis, during the reign of Henry the Third, had erer 1 
received other conſiderable ſhocks, particularly that of 2 > 
the chancellor's withdrawing from it, and exerciſing his 
judicial authority alone in a ſeparate apartment. But 
the preciſe time of the chancellor's ſeceſſion is not well 
aſcertained, though there 1s great reaſon to think it 
took place in the courſe of that reign ; and that it was 
owing to the inteſtine commotions and diſputes which 
happened, not only between the king and the barons, 
but between the Magnates Regni themſelves when al- 
ſembled together, which wholly prevented the chancel- 
lor from performing the ordinary functions of his office 
in the Great Hall of the Palace, where the ſovereign 
for the molt part reſided. : 


The jarring intereſts that prevailed between the 
greater barons and the leſs, when convened together, 


* Theſe words clearly ſhew, that the Xing's Bree originally was 
no other than a «rimiral ceurt, and court of ufpeat. 
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had long called for their ſeparation. In the reign of 
King Jon they had for a while been diſunited; for the 
firſt traces which remain of their ſeparation, in the con- 
ſtitution of parliaments, are found in the great charter 
obtained in his reign ; though omitted in that of his 
ſon Henry the Third, in whoſe troubleſome reign they 
again claſhed with each other. The continual dangers 
to which the king and people were expoſed from the 
factions and contentions of theſe great feudatories when 
aſſembled, and it not being well ſettled what diſtinct 
powers the aſſembly of the great or leſſer barons ſhould 
ſeverally exerciſe, or where the extenſive authority 
veſted in the Aula Regis ſhould refide, ſeem firſt. to have 


. ſuggeſted to young Edward, who had ſubdued the po- 


Supreme court 
of Parhument. 


tent barons, the great idea of our juridical conſtitution ; 
which he afterwards, upon his coming to the crown, 
with ſo much credit to himſelf, and happineſs to his 
ſubjects, firmly eſtabliſhed. This prince has been ſtyled 
our Eugliſi Fuſtinian ; tor in his time the law came to 
ſo ſudden a perfection, that Sir Matthew Hale does not 
ſcruple to affirm, that more was done in the firſt thir- 
teen years of his reign to ſettle and eſtabliſh the diſtri- 
butive juſtice of the kingdom, than in all the ages fince 
that time put together*, _ 


King Edward's eſtabliſhment of the conſtitution con- 
fiſted, inſtead of one court of univerſal juriſdiction poſ- 
ſeſſing a /egi/lative as well as a judicial authority, and 
exercing a ſuperintendent controul over ſubordinate 
juriſdictions, of one ſupreme court called the Parlia- 
ment, compoſed of the ſovereign himſelf, the tenants 
per baronium, and the repreſentatives of other inferior 
tenants holding in capite of the crown ; and after the 
twentieth + year of his reign of the repreſentatives ot 


* Vide a ſummary cf the improvements made by this prince, 4 
Blackſt. Com. 425 6-7; and Hale's Hiſt. Com. Laws g 
+ | have affigned. according to Mr. Hume, the 20th year of his 
reign, 12th Jan. 1269, as the true epoch of the eſtabliſhment of the 
Houſe of Commons. For though there are ſtill extant, writs [rom 
the 4gth of Henry the Third, ro ſummon as well knights, citizens and 
burgeſſes to Parliament, yet this was but owing to the ſedition of the 
Farl of Leiegſſer. But when Edward the Firſt had got the better of 
him at the miſe of Lener, the burgeſſes were never tummoncd from 
that time till the 26th of Edward the Firſt ; from which period, with 
a few interruptions, the coriſtitution of the Hoſe of Commons appears 
to be regular, though the diviſion, as we find it at this day, did not 
rake place till ſame time after · Yide Nir, Hane, 2 vol. 210, and I 
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the cities and burghs. In this court was veſted the ſole Appellant jurit- 
_ of legiſlation, and the exerciſe of an appellate ju- — 
riſdiction in the dernier reſort over all cauſes civil and 
criminal, unleſs of eccleſiaſtical cognizance, which had 
before been given to the biſhops ; but which was only 
to aſſemble when ſummoned by wriz. The reſidue of Other alterati- 
the juriſdiction of the old Aula Regis he branched out 9" or eg 
into different courts *, which were called the ſuperior ä 
courts of common law, and the kings courts for maritime 
and military concerns. He defined the limits of their 
ſeveral juriſdictions, ſo as not to interfere one with 
another. To each of them he aſſigned juſtices ; and in 
that aſſignation ſeems to have had a particular reference 
to the peculiar provinces of juriſdiction exerciſed by the 

great officers reſpectively who compoſed the Aula _ 
And he reſerved to one of theſe ſuperior courts (that Power of King's 
being the court in which he himſelf preſided, and thence _— 
ſtyled the court of King's Bench), all ſuch power as was 
not parcelled out to the reſt, and which according to 
ancient cuſtom was to follow his perſon in his royal 

progreſſes through the kingdom. In this court fate, as Office of Juſti- 

repreſentative of the ſovereign, the ſucceflor of the cr 3 by Che 
Chief Juſticiar, but inveſted only with the tatters of Juſlice of 
his authority, whoſe title was now changed to that of England; his | 
Chief Fuſtice of England, conſtituted by the King's writ ; Power. i 
while the other judges of the ſuperior courts were all 
appointed by patent. With the change of his name, 
this magiſtrate loſt his pre- eminence over the chancel- 
lor of England, which the Chief Juſticiar had always 
retained. 


* Lord Hale, in his Analyſis, has accurately divided courts into 
fuch as are of record, and not of record - The former he ſubdivides 
into ſupreme, ſuperior, and inferior. The ſupreme is the high court 
of Plies. The ſupreme he again ſubdivides into thoſe that are 
more principal, as the Lords' Houſe of parliament, the Chancery, King's 
Bench, Common Pleas, Exchequer, the courts of the juſtices itinerant, ad 
communia placita & ad placita forefie, The leſs principal, he ſays, are 
the courts of Gaol-delivery, Oyer, Terminer, Arc, Niſi-Prius, and 
Palatinate, courts of commiſſion of ſexvers, and courts of juftices of the 
| race, While he compriſes, under the term of inferior courts of re- 
cord, cor paration courts, courts lect, fberiffs torn, &c- And courts not 
of record, he ſays, are courts baron, county courls, bundred courts, ami 
ralty and cecleſiaſtical courts, And all theſe (he continues) are bounded 
and circumſcribed by certain laws and ſtated rules, with which all 
their judicial proceedings and determinations mult ſquare. Jide Lord 
Hale's Analys, which, though little read at this day, on account of 
the excellent Analyſis of Sir William Blackftone, ſtill highly merits the 
aterition of the ſtudent, | 
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Chancellor, his 
juriidicion; 


as to iſſuing 
writs; 


as being king's 
chaplain ; 


as reſpecting 
patent ; 


as to inqueſts 
ot office. 
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To the chancellor, on this diviſion of the courts, was 
committed the cuſtody of the great ſeal of England; 
and, as a conſequent thereto, the power of iſſuing all 
the king's original writs, whether directed to the ſu- 
preme, ſuperior, or ſubordinate juriidictions. The chan- 
cellor therefore ſate in a diſtinct court to hear reaſons, 
why certain writs that were not of courle ſhould iſſue, 
and by his fiat alone the clerks were empowered to make 
them out. Theſe writs were called Brevia de Cancel- 
lata, in contradiſtinction to the others, which were de- 
nominated Brevia de Curſu, and iſſued on paying the 
uſual fees for them. To the chancellor alſo, as the 
king's chaplain, appertained the cuſtody of his conſci- 
ence, or, in other words, that juriſdiction which muſt 
neceſſarily reſide ſomewhere in every ſtate, which 
makes pretenſion to independent privileges, to redreſs 
ſuch injuries as the ſubject may ſuffer from the more im- 
mediate and perſonal aQs of the ſovereign, When the 
king therefore had granted any property or privilege to 
a ſubjeCt by patent (which was and ſtill remains the only 
method of tranſmitting any property or conferring any 
privilege by the crown), as the ſame paſſed under 
the great ſeal in the chancellor's cuſtody, this officer 
had, when the grant was either prejudicial, improper, 
or forfeited, a right to hold plea thereof by a writ of 
fare facias returnable before himſelf ; and if upon 
the hearing it was found proper to be repealed, to give 
judgment *, * quod predifiee literæ patentes Domini Regis 
revocentur, advullentur, & vacua & invalide pro nulls 
penitus habeantur & teneantur, ac etiam quod irrotula- 
„ mentum eorundem cancelletur, caſſetur, & adunuletur, 


When the ſovereign alſo, upon an inquiry made by 
his officer, ſheriff, coroner, or eſcheator, virtute offict/, 
or by writ ſent for that purpoſe, or by commiſſioners 
ſpecially appointed, became entitled to lands or tenc- 
ments, or goods and chattels, to the chancellor's juriſ- 
diction were alhgned (when the record thereof was 
tranſmitted) all ſuch pleas as might ariſe thereon upon 
any claim of a ſubject : it being an unqueſtionable pri- 
vilege from the earlieſt times, for any one to come in 
and traverie or deny the ſovereign's title. This power 
ot traverſing mnque/ts of office, as they are called in our 


* 4 Toft. 88, Bro. Sei. Fa. pl- 69. pl. 185» 
| lav / 
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law books, in caſes where a party is aggrieved, has ſince 
been farther extended by ſeveral ſtatutes made in the 
reigns of Edward the Third and Edward the Sixth, by 
which the remedy is become univerſal in caſes where 
the ſubject before was driven to his petition of right. 


To the chancellor alſo, by the illuſtrious Edward, as to petitions 
was given a new juriſdiction to redreſs further injuries H right. 
affecting the ſubject from the inadvertence or miſcon- 
duct of the ſovereign ; this was by the invention of 
that univerſal remedy for ſuch matters, called the pet:- 
tion of right *.. Before this time, the ſubje& had but 
two remedies againſt the crown, the one the zraver/e of 
office already mentioned, the other a monſtrans de droit. Monſtrans de 
This letter was the proper remedy in caſes where the - oit ; its de- 
ſubjeQ's title appeared by record to be of as high a na- 1985 
ture as the king's. But as there were injuries by which 
the ſubject might be affected from the mere at of the 
crown, and where his title might not appear of as high 
authority as the king's, or where he could not come 
in and traverſe the record, this prince, in the plenitude 
of his juſtice, introduced the petition de droit. This was Petition de 
the proper remedy therefore, when the king was in full dioit; 
poſſeſſion of the hereditaments or chattels, and the one 
could ſuggeſt a right to the ſame, at once controverting 
the king's, and grounded on facts alleged in the petit.on 
itſelf. The proceſs adapted to the purſuit of this re- how proceeded 
medy was as follows : on preſenting the petition to the ou. 
king, it was indorſed by him, ſoit droit fait al partie, 
and delivered to his chancellor, who iſſued a commiſ- 
lion from the office of the Petty Bag, to inquire into 
the truth of the allegations, unlets chat trouble was 
ſaved by the confeſſion of the king's own attorney. It 
the commiſſion went, and the title was found by the 
inqueſt of the king +, a ſecond commificn might ifſue, 
and even a third, to give the petitioner an opportunity 

do eſtabliſh his claim. But if ticle was tound to be in 
the ſubject , there iſſued another writ betore he could 
interplead with his ſovereign, to inquire alſo into the 
king's. And the reaſon of it was, that if a verdict on 
trial was given for the party, the king was concluded 


* Vide 33 Ed. 3. fol. 3. quoted in Bro» Prerey+ de Boi, pl. 2. 
t Stamp. Prerog. 15+ 4. } 16. 73. C. 
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for ever The judgment being, quad manus Domini 
Regis amoveantur & poſſeſſis reſtituatur petenti, ſalvs jure 
Domini Regis * which laſt claule is always added to 
judgments againſt the king, to whom no /aches is ever 
imputed, and whoſe right (till ſome late ſtatutest) was 
never defeated by any length or limitation of time. 


— over The chancellor had alſo juriſdiction given him over 


officers of his all civil matters (except pleas of land), wherein any of- 
own court; ficer of his own court was immediately concerned, and 
alſo of recognizances taken before him. But if any fact 
but could not was diſputed either on the ſcire facias, traverſe of office, 
= agar og of or the like, and iTue was joined thereon, the chancellor 
oaks was not permitted to try it : for as he had the power 
of iſſuing writs, he was prohibited from trying matters 
of fact, leſt he ſhould become as powerful as the Zu/{i- 
ciar had been before; and, if he had been ſuffered to 
try facts, he could eafily have overturned the whole 
juridicai ſyſtem eſtabliſhed by King Edward the Firſt, 
and the.common law itfelf, by making out new writs 
returnable before himſelf, and giving unprecedented 
judgments thereon. Therefore in no caſe, when facts 
were controverted in Chancery, was the chancellor per- 
miited to try them, but was obliged to deliver the record 
propria manu, into the court of King's Bench, from 
whence iſſued proceſs to the ſlieriff to impanel a jury, 
whole verdict when taken was indorſed on the record, 
and returned to the chancellor. 


When tried. 


A juriſdiction over theſe ſeveral matters ſeems to have 
been all that was originally aſſigned to the chancellor by 
our Engliſi Juſtinian; and though at this day it may 
appear to have been a very confined one, yet when we 
turn our eyes to the ſituation of things in thoſe days, 
and recollect that this officer was uſually a biſhop, and 
frſt miniſter of the country, we cannot but think his 
ſorenſick avocation as chancellor afforded ſufficient ein- 
ploy ment for thoſe hours which were not taken up with 


ihe labours of the ſtateſman, or devoted to the duties of 
+ tae prelate. 


Chancellor's Ihe occurrence of circumſtances ſince the days of 
powerwereaied, I fovard the Firſt, has given this court that great iuflux 


1 Inſiit. 695. Finch, I. 460, 17 21 Jace 1. c. 2 9 Geo, 3 C+ 16 
of 
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ſtatutes of mortmain they were prohibited from par- 
chaling lands in their own names, or trom getting poſ- 
ſeſſion thereof by a feigned recovery of them in a real 
action, or by their own inventions, they introduced the 
cuſtom of having the lands conveyed to their ule. 
Theſe conveyances being regarded in thoſe days as a 
matter of conſcience in the feoffee to uſes, John de 
Waltham, who was chancellor to Richard the Second, 
by a ſtrange interpretation ot the ſtatute of * / min- 
 fter the ſecond, deviſed the writ of /ubpana, and made 
it returnable before himſelf, to make the eee to uſes 
accountable to his ce/tuigue uſe. From this ſcheme 
the clergy derived *great advantages for a while, till 
afterwards the ſtatute 15th of RA:chard the Second, 
chap. F. declared ſuch taking to / to be within the 
compaſs and purview of the ſtatutes of mortmain, and 
ſuch feoffments were amortized accordingly, But this 
proceſs of ſubpena returnable in Chancery, having been 
once introduced, it was atterwards extended to a variety 
ot other caſes in that court, and is now become univer- 
tal. In an ancient treatite intitled Diverſitè des Courts, 
which Sir F/illam Blackſtone thinks was wriuten in the 
lixteenth century, there is a catalogue of all matters 
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Of the ſub- 
pœna; 


then cognizable by the /ubpzna. The proceſs of ſub- which ſoon 


fend allo ſoon found its way into the court of Exz- 
chequer, and came to be uſed there on the equity fide of it, 
as the tundamental and operative proceſs to bring the 
parties into court; and from the fame root have ſprung 
many baſtard ſlips of equitable juriidiction in the counties 
paiatine, and other royal franchiſes in different parts of 
the kingdom, Having faid thus much of the juritdic- 


* 13 of Edu, 1. 4 
| tion 


ſound its way 


into Exchequer, 


Power and ju- 
riſdiction given 
to King's Bench 
by Edw. 1+ 


Pleas of the 
crowns 


and power over 
all courts ot cri- 
minal juriſdic- 
ton. 
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tion of the court of Chancery, and of thoſe matters 
which were aſſigned to the chancellor on the diviſion 
and eſtabliſhment of the courts by our Edward the Firſt, 
I ſhall next proceed to ſhew what ſort of juriſdiction 


he permitted the Chief Juſtice of England to retain and 
exerciſe in the court of King's Bench. 


To the King's Bench, on the diſtribution of the power 
of the Aula Regis, was allotted a twofold juriſdiction ; 
—the one over all pleas of the crown not relating to the 
revenue, — the other over ſuch matters between ſubje& 
and ſubject as favoured of a criminal nature. Of cri- 
minal matters or pleas of the crown it retained a ſu- 
preme original juriſdiction, and was termed the cuftos 
morum of the people ; as, upon hearing of any offence 
militating againſt the firſt principles of juſtice or 
morality, it was empowered to inflict a proper puniſh- 


ment for it, and for that purpoſe might iſſue proceſs re- 
turnable before itſelf. | 


The criminal matters therefore of which it had cogni- 
Zance were of all kinds; but they were divided into 
crimes and miſdemeanors, properly ſo called, and into 
pleas relating to franchiſes and liberties. As to crimes 
and miſdemeanors, it had a juriſdiction aſſigned it 
over every ſpecies thereof, from high treaſon down to 
the molt trivial treſpaſs ; and it had alſo a controlling 
power given it over all courts of criminal juriſdiction 


then in being, or that might be eſtabliſhed, Over ſuch 


as proceeded according to the common law, by writ of 


"4 


Extent thereof. 


error, or certiorari; and over ſuch as proceeded in a 
ſummary way, or in a courſe different from the com- 
mon law, by certiorari only, unleſs ſpecially prohibited 
by the ſtatute eſtabliſhing ſuch ſummary or extraor- 
dinary juriſdiction. If a matter came into this court by 
certiorari before trial, the King's Bench might ſummon 
a jury, and try it at bar; and ſince the ſtatute of Nei- 
minſler the ſecond, may award a ni/i prius to try it in the 
country, with the conſent of the king's own attorney. 
And this court retained ſo much of the criminal juriſ- 
diction exerciſed by the Aula Regis, that, upon its re- 
moval with the ſovereign, it ip/o fatto ſuſpended, if not 


entirely put an end to, all criminal proceedings before 
any other tribunal, | 


With 
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With reſpect to matters relating to franchiſes and Uſurpations of 
liberties, if any ſubject or body politic had uſurped any ollices, &. 
franchiſe or privilege, this court iſſued the writ of quo by quo war- 
warranto, or received an information thereon filed ex ranto; 
officio by the proper officer of the crown, or filed ſuch | 
information on their own authority upon facts diſcloſed 
in the affidavits of private perſons, provided there ap- 
peared ſufficient ground for their extraordinary inter- 
poſition. If the uſurpation upon the trial was found 
unlawful, the party was ouſted, and the franchiſe, if 
capable of ſeizure, ſeiſed into the king's hands. Allo or negled of 
in caſes where otherwiſe juſtice was obſtruCted, or the charters, &c. 
king's charter negleCted, in the reign of Edward the 
Firſt, was eſtabliſhed a remedy, at this day frequently 
in uſe, called a mandamus, This writ was framed to by mandamus. 
command and compel inferior courts, corporations, and 
magiſtrates, to do that juſtice which in duty they were 
bound to perform. A mandamzs is a writ of right, as 
ſome have imagined, founded on magna charta, though 
no inſtance has been traced of its having iſſued earlier 
than the reign of Edward the Firit ; but the court is Nature thereof, 
bound to grant it, if applied for, without impoting any 
terms on him who demands it. Alſo when interior Or exceſsof ju- 
courts exceed the juriſdiction aſſigned them this court *'{9i<tion, 
had the power given it of iſſuing the writ of prohibition by prohibition z 
to ſtop any further proceedings, as being then coram non 
judice. And if any ſubject was illegally confined, he or illegal im- 
was entitled to the prerogative writ of habeas corpus, APR by 
iNuing by the common law out of this court in term- NET I 
time, or grantable by one of the judges thereof in the 
vacation. All which ſeem to have heen the principal 
points of the criminal juriſdiction of this ſuperior court, 
as allotted to it by king Edward the Firſt. 


As to the civil branch of its juriſdiction, that ori- Civil branch of 
ginally was very narrow indeed, though at this day it Juriidictiou, 
* moſt of its attention. For as a court of 
primary juriſdiction, it had only cognizance of injuries 
alleged to have been committed with force, or in which 
the defendant was charged with falſity or deceit, In- confincd to of- 
Juries committed with torce were all treſpaſſes vi et areas ptr 
arms, and others of the ſame nature, as czettment, re- „ 
plevin, reſcaus, pound-breach, ani forcible entry. And thoſe 
wherein the defendant was charged with Falſety or de- 
ceit, were remedigd by writs of conſpiracy, deceit, and 
10 
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the like; for in all theſe caſes the defendant was liable 
to pay a fine to the Crown, as well as damages to the 
party complaining. In what manner the court of 
King's Bench obtained cognizance of the various civil 
actions it now holds plea of, will be ſeen in the next 
note ; but it muſt be remembered, that this court was 
alſo conſtituted a court of appeal from the Common Pleas, 
and other inferior courts in the kingdom ; and that a 
writ of error alio lay in it till the 22d & 23d of George 
the Third from the King's Bench in Ireland, and it allo 
lies in thoſe caſes where the chancellor proceeds ac- 
cording to the courſe of the common law, as upon 
petition ee droit, monſtrans de droit, traverſe of office, ſcire 
Factias to repeal letters- patent, or on recognizances, and 
executions upon ſtatutes. And from this court, as being 
the ſuperior court of the Lord Paramount, all prero- 
gative proceſs whatever iſſues to any place which has 
been, or may hereafter become, a part of the dominions 
of the Crown ; and therefore when King Edward, by 
the conqueſt of Males, had added that country to his 
dominions, the King's Bench had juriſdiction in Males. 
When that King had aiſo eitabliſhed his claim as Lord 
Paramount over the king of Scotland, the court of King's 
Bench actually fare at Roxburgh there, and afterwards 
ſummoned the Scottiſi king and his vaſſals to appear at 
Maſiminſter. So at this day it has a juriſdiction over 
the Je of Man, the Norman iſles, and the plantations, 
by its prerogative writs ; but with Scotland, Ireland, or 
the private dominions of the ſovereign, as Hanover, it 


has nothing to do#, 


Common Pleas, 
its power and 
juriſdiction 


over all civil 
oficnce 8 


The court of Common Pleas, which had been per- 
fected and eſtabliſhed by magna charta at Weſtminſter, 
was next in authority to the King's Bench ; and as it 
was erected ſolely for the inveſtigation of the civil con- 
cerns of the people, has very emphatically been ſtyled 
by Sir Edward Cote, The Lock and Key of the Common 
Law. By King Edward's plan in this court, all cauſes 
whatever, amounting to forty fillings and upwards, of a 
civil nature between ſubject and ſubject, were intended 
to be decidel. For here not only all real actions, unleſs 
wherethe king hi:nſelf was a party, who might ſue in any 
of his courts, but alſo all perſonal and mixt actions were 


* Vids Burr 4 pt. 830. 
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to be proſecuted ; though in ſome perſonal and mixt 
actions the King's Bench had a concurrent juriſdiction 
afſignad it, as in treſpaſs vi et armis, replevin, ejeftment, 
and the like : theſe favouring of a criminal nature, and 
in which the defendant was formerly liable to pay a fine 
to the king The Common Pleas had alſo a juriſdiction 
given it over cauſes originally commenced in interior 
courts, and at the inſtance of one of the parties. ſome- 
times upon ſhewing cauſe to the court, at others with- 
out ſhewing any cauſe at all, was empowered to award 
proceſs, as the writ of pore, recordari facias loquelam, ac- 
cedas ad curiam, and falſe judgment, to remove the pro- 
ceedings. But it ſeems that it had not the power to in- 
veſtigate errors in a judgment of a court of record, 
though ſome lawyers of eminence have ſuppoſed that 
juriſdiction belongs to it. This court too, as being one 
of the king's ſuperior courts, was authorized, upon a 
ſuggeſtion made in term-time, that an inferior court, 
whether temporal or eccleſiaſtical, was exceeding its 
juriſdiction, or holding plea of matter not cognizable 
by them, to award a projzb:tion, though no original 
plea was therein depending. This right of the Chats 
mon Pleas to grant proſlibition was ſolemnly diſcuſſed 
and allowed by all the judges of England*; and 
Vaughant, Chief Jultice, acknowledged ſuch juriſdic- 
tion to belong to it. To this court appertained, as it 
did alſo to the court of Exchequer, the right at common 
law, where any ſuitor of it was impriſoned, to grant the 
writ of habeas corpus; and if he was illegally detained, 
to diſcharge him: but if it appeared that he was con- 
fined for a criminal matter, neither this court, nor the 
court of Exchequer, could proceed to inveſtigate the 
charge, but were bound to remand him: or elle, if the 
offence was bailable, to take bail for his due appearance 
in a court of criminal juriſdictiont. And the Habeas 
Corpus act, for the better ſecuring the liberty of the 
ſubject, provides, "That it ſhall be lawful for any pri- 
*« toner to move and obtain his habeas corpus, as well out 
of the high court of Chancery or court of Exchequer, 
* as out of the court of King's Bench or Common 
« Pleas, or either of them; and if the ſaid lord chan- 
cellor or keeper, or any judge or judges, baron or 


* Mich. 7 Jac 1. | + Vide Vaugb. Rep. 157. 4 Inſt» 99 
{ Sce M's caſe, 3 N. 172. | g1 Car. 2. c. 2. . 10. 


„ barons, 


G22 


or of a mixed 
nature, 


Of removing 
proceedings 
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courts. 


Not a court of 
error ; 
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©© barons, for the time being, of the degree of the coif, 


* of any of the courts aforeſaid, in the vacation-time, 
upon the view of the copy of the warrant of commit- 
ment or detainer, or upon oath made that ſuch copy 
„was denied, ſhall deny any writ of habeas corpus by 
the ſaid act required to be granted, being moved for 
as aforeſaid, they ſhall ſeverally forfeit to the priſoner 
or party grieved the ſum of five hundred pounds.“ 


The juriſdiction of the court of Exchequer has been 
already diſcuſſed, as the eſtabliſhment of it took place 
long before the reign of Edward the Firſt, though he 
certainly new-modelled it, when defining and aſcertain- 


ing the juriſdiction of the ſuperior courts on the diviſion 


of the power of the great Aula Regis. In his time we 
find the court of Exchequer divided into the court of 
Pleas, the court of Receipt (which is the true center 
into which the ſovereign's revenues and profits ought 
to fall), the court of Accounts, and the court of Equity in 
the Exchequer-chamber, compoſed of the lord treaſurer, 
chancellor of the Exchequer, and barons. To theſe 
courts King Edward the Third added another, compoſed 
of all the judges of England, held on account of ſome 
difficulty ſtarted in a point of law; the juriſdiction of 
which ariſes, when the judges of the reſpective courts 
of King's Bench and Common Pleas are equally divided 
in opinion, or apprehend great difficulty in a caſe. 
Whenever this happens, they are directed by the ſtatute 
14 Edw. 3. c. 5. to adjourn the matter into the Ex- 
chequer-chamber, to have it argued by all the judges of 
England. Before this ſtatute the record in ſuch caſes 
was adjourned and determined in parliament, which was 
attended with great inconvenience ; but however the 
ſame ſtatute ordains, that if all the judges in the Ex- 
chequer-chamber are equally divided, it thall be deter- 
mined at the next parhament by a prelate, two earls, 
and two barons, with the advice of the lord chanccllor, 
and treaſurer, and others of the king's council“. 


In the ſame reign a court of appeal was alſo inſtituted 
in the Exchequer-chamber, for the examination of errors 


in the Exchequer, by the ſtatute 31 Edward the Third. 


c. 12. Before the eſtablithment of this court, errors 


See 4 ff. 68. 110. Co. Lit. 72. b. and 2 Bulf? 46. 
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in the Exchequer had ſometimes been examined before Uſe thereof, 
commiſhoners appointed by the Great Seal, and ſome- 
times in parhament ; the uncertainty of, which became 
a conſiderable grievance to the ſubje&, and therefore 
Parliament was petitioned, ſo early as 22d of Edward 
the Third, that the erroneous judgments in the Ex- 
chequer might be examined in the King's Bench ; but 
this petition for ſome reaſons was then diſliked, and 
therefore not acceded to. But the legiſlature ſoon after- 
wards enacted, ** "Thar in all caſes touching the king, 
* or other perſons, upon a complaint of error in the 
« Exchequer, the chancellor and treaſurer ſhall cauſe 
* the record to be brought before them, and taking to 
e them the judges and other ſage perſons, ſhall call be- 
fore them the barons of the Exchequer to hear the 
e cauſe of their judgment; and if upon examination 
error be found, they ſhall amend the rolls, and ſend 
« them into the Exchequer to have execution.” This 
ſtatute however relates only to judgments on the com- 
mon law ſide of the Exchequer, ſo that an appeal to this 


day from the equity ſide lies immediately to the Houlc of 
ers. 
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In the reign of Queen Elizabeth another court of Another court 
Exchequer-chamber was eſtabliſhed, for examining errors of appeal eſta- 
in cauſes originally commenced in the court ot King's gm gh wo 
Bench, which, before that time, uſed to be examined in ber by Queen 
parliament. The practice of this, as well as of the other Elizabeth. 
courts for the inveſtigation of errors in cauſes com- Uſe therent. 
menced in the King's Bench and Common Pleas, hath 
been already treated of in the 20th Chapter of this 
work, 7 


To the inferior courts King Edward conſigned a juriſ- Juriſciction of 
diction over all trifling actions, wherein the damage 3 courts 
laid did not exceed forty ſhillings. For by the ſtatute pr * 
of + Gloucefler, it was enaCted, ** That none ſhould cecding torcty 
have zreſpaſs before the King's juſtices, unleſs he Millings- 

** ſwears by his faith that the goods taken away were 

worth above forty ſhillings.” The conſtruction put 4 fidavit theze- 
upon this ſtatute was, that it was only in affirmance of“. 
the common law, and the rzreſpaſs intended was only 


treſpaſs on the caſe, and that it could not mean tre/pajs 


Stat. 27 Fliz, c · &. + 6 Eu- 1. c. 8. 
with 


No cognizance 
of treſpaſſes 
vi & armis. 


Affidavit now 
diſuſed. 


But trifling 
cauſes diſ- 
couraged by 
the Loren: | 
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with force; becauſe no inferior court was empowered to 
hold plea of treſpaſs vi & armis. On this expoſition 
ot the ſtatute of Glouceſter, the cafe of Lombard and. 
Thurſton* ſeems to have been decided, which was an 
action of tieſpaſs, vi & armis, and damages laid to 
twenty ſhillings only: to which declaration the defend- 
ant demurred, and infifted, - that the court of Xing's 
Bench had no juriſdiction, the damages alleged being 
under forty /hillings. But to this objection the court an- 
ſwered, that if treſpaſs vi & armzs under forty ſhillings 
did not lie in a ſuperior court, the party had no redreſs 
in ſuch caſes, becauſe the fine impoſed in ſuch action 


could not be ſet by an inferior court, meaning a court nat 
of record. | 


The affidavit required by the ſtatute of Glouceſter, pre- 
vious to the commencement of an aCtion in the ſuperior 
courts, „that the matter in diſpute amounted to fort 
6 ſhillings,” has long ſince been diſuſed in the King's 


Bench and Common Pleas, though in the latter, as well 


as in the court of Exchequer, it is ſtill a frequent motion 
to diſmiſs the cauſes of ſuch trifling account, as beneath 
the dignity of the court. The legiſlature however, willing 


to reſtore to the inferior courts that portion of juriſ- 


diction originally intended by the common law, and 


acts eſtabliſhing confirmed by the ſtatute of Glouce/ter, and of which they 


courts of con- 
ſcience. 


have been deprived by the diſuſe of the affidavit pre- 
icribed by that ſtatute, has by a ſide-wind endeavoured 
to revive their conſequence by the ſeveral ſtatutes made 
to deprive the plaintiff of the coſts of his ſuit, upon ol - 
taining a verdict in cafe the damages found by the jury 
do not amount to forty fillings. 


As to maritime and military affairs, and offences com- 
mitted within the limits of the royal reſidence, which, 
with other matters, were cognizable by the Aula Regis 
originally, King Edward kn them, on the divi- 
lion of the courts, to the peculiar ſuperintendence of 
the marſhal! and conſtable, to vihom they were before 
uſually referred, 


® Carth. 1 $. 

+ The ſine originally impoſed in ſuch actions is taken away by the 
ſtatute 5 V. & M. c. 1%. as being oppreflive ta poor defendants, who 
were liable to be outlawed for non-payment thereof, being a debt due 

to the Crown, 
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Of the increaſed Juriſdiction of the Court of King's 
Bench over Civil Actions; their Proceſs to bring 
the Defendant into Court, and of their Proceedings 
by Special Original, and the Fine payable thereon. 


1 court of King's Bench, we have ſeen Hppen- The court of 
dix A], had on its eſtabliſhment, an original ju- King's Bench 
AA: K . originally con- 
riſdiction over all criminal offences or pleas of the crown, finèd to eximi. 
and of ſuch civil matters only as were in breach of the nal offences. 
peace, and therefore denominated zreſpaſſes. This ap- 

pears plainly by the treatiſes of Britton and Fleta, who 

wrote in the reign of Edward the Firſt, and who de- 

{cribe the juriſdiction of this court in civil matters to 

be, * to amend falſe judgments, determine appeals, 

and other treſpaſſes committed againſt the peace, & 

* enconter notre juriſdliction, which is, ſays Sir Edward 

Cole, to grant prohibitions. Tied up to the trial of cri- 

minal offences and treſpaſſes only, the inveſtigation of 

the erroneous judgments of inferior courts, and the pre- 

ſervation of the due bounds and limits aſſigned to the re- 

ſpective juriſdictions inſtituted by the crown, this court 

found itſelf left with little or no buſineſs to engage its 

attention: fo little indeed, that a few days in term- Little buſineſs. 
ume ſufficed to tranſact it; and as they did not fit de 

die in diem, continuances of all that was done in each 

leparate matter before them, were entered from the day 

they fate, till the day fixed \for their meeting again. 

From this ſmall ſhare of employment too, a great part 

was again taken off by the Juſtices in Eyre*, ot Oyer and s ee the origin 
ſerminer*, and Gaol-delivery*, and the conſervators of of theſe, A 
e peace in the country; to which juſtices in their cir- RIS 
cuits, the trial of all criminals in the reſpective counties 

rough which they paſſed was relerred. But it was not Soon contrived 
long before this court contrived to increaſe its juriſ- to ir <reale . 


Viction in civil actions. 
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Cauſes thereof. The neceſſity which had called for the eſtabliſhment 
of a conſtant court in the capital, ſhewed itſelf more and 
more. The particular connexion formed with the conti- 
nent, and the intercourſe opened with other countries in 
Europe, had introduced a ſpirit of commerce amongſt the 
people. Foreigners were permitted to reſort here, and 
carry on trade, without moleſtation or hindrance. A 
ſpeedier way for the recovery of debts had been inſti- 
tuted in the reign of Edward the Firſt, by granting exe- 
cution, not only upon goods and chattles, bnt alſo upon 
lands, by writ of elegit, which was of ſignal benefit to a 
trading people ; and upon the ſame commercial ideas, 
former reſtraints upon landed property were taken off, 
and the charging it in -a ftatute-merchant, to pay debts 
contracted in trade, was allowed, contrary to all feodal 
principles. [See Appendix D.] Theſe improvements 
inſenſibly wrought a wonderful change in the manners 
of the people. Trade began to be embraced by thoſe 
orders of men who had formerly looked upon it with an 
eye of contempt; and while the merchant and me- 
chanic grew rich by the returns of their induſtry, the 
nobleman, by endeavouring to ſurpaſs the citizen in 
magnificence, was greatly impoveriſhed, and his tenants | 
oppreſſed from the flaviſh burdens impoſed on their | 
tenures. In this progreſs of ſociety, litigations un- 
avoidably increaſed; the contracts and engagements 
entered into in trade, the mutual credit neceſſarily re- 
quired, the failures of ſome, and the diſhoneſty of t 
others, together with the contrariety of opinions and , 
conſtructions to which their engagements were liable, { 

Multiplicity of all conſpired to open new ſources of diſpute. The 

buſineſs in C. B. multiplicity of cauſes, ariſing from theſe various circum- , 
ſtances, required a ſpeedy inveſtigation and difpatch ; : 
but the inferior courts weie too circumſcribed in their t 
juriſdiction to hear and determine the far greater part u 
of them. The parties, therefore, at firſt, were of ne- 7 
ceſſity compelled to reſort to the Common Plcas far re- « 
dreſs; which occaſioned a great diſproportion in the « 
bulineſs referred to the two ſuperi-r courts: the one, C 
having a ſole juriſdiction over cv: tranſactions, be- 6« 
came fully employed; while the other, confined to i- 5 
minal matters, pleas of the crown, and the keeping of 

inferior courts within their proper buunds only, fcund 
little or nothing to do. 
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The court of Exchequer indeed had very early drawn Court of Ex- 
ſome civil actions between ſubject and ſubject, not in chequer got , 
the leaſt relating to the revenue under their cognizance ; A Ai, 
and although the ſtatute of * Rutland, and the ſtatute ; 
of + articuli ſuper chartas, were evidently meant to pro- 
hibit them in future from holding plea of any civil matter 
between the people, yet they retained the juriſdiction by fiction o 
they had uſurped in defiance of them, by conniving at duo minus. 


the complainants falſely ſuggeſting that he was a debtor to 

the king; which the plaintiff was not called upon to 

ſhew, nor the defendant allowed to diſpute. But the Why court of 
judges of the court of King's Bench had not, from the _ yg 
particular juriſdiction preſcribed to them or the nature chi. 

of their proceſs, which we have ſeen was calculated 

only for treſpaſſes, an opportunity of receiving complaint 

of any Civil matter, or awarding proceſs againſt the 

r unleſs it was for a treſpaſs; and therefore 

could not uſurp an immediate juriſdiction over civil 

matters, as the court of Exchequer had done. How- 

ever, 1t was not long before an opportunity offered itſelf 

of drawing an action, which was merely civil in itſelf, 

under their cognizance ; and their juriſdiction over that 


being once eſtabliſhed, other ſchemes were ſoon deviſed 
to enlarge it. 


The common law had not provided an effectual re- How they after- 
medy for many injuries to which the progreſs and ex- wards hadan 
tenſion of commerce gave birth. For the contracts ®PPorrunity, 
made between merchants, and others in trade, were of 
ſuch various forts; and men were affected by non- 
performance of them in ſuch different ways, and ſuch 
new and conſequential injuries aroſe, to which no writ 
in the regiſter was properly adapted; that the legiſla- 
ture was forced to provide, fo early as the 1 31h of Fd- 
ward the Firſt, that, Whenſoever from thenceſorth by the intro- 
in one caſe a writ ſhall be found in the Chancery, and et Pe 
2 m a like caſe falling under the ſame right, and re- tions of rrcipat 

quiring like remedy, no precedent of a writ can be on the caſe ; 
produced, the clerks in Chancery ſhall agree in form- 
ing a new one; and it they cannot agree, it ſhall be 
* achourned to the next parliament, where a writ ſhall 


* 10 Fdw. 1. + 23 Edu. 1. tat. 3. c· 4. 
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ebe framed by conſent of the learned in the law; leſt 
* it happen for the future, that the court of our lord 
* the king be deficient in doing juſtice to the ſuitors.” 
In conſequence of this ſtatute a variety of new writs 
were invented ; and a ſuitor who had received an injury 
to which no writ then in being was competent, had one 
made out for him according to the exigency of his own 
particular caſe. And the aCtion founded thereon was 
called a ſpecial action of treſpaſs on the caſe. 


of which the Of this ſort of action the court of King's Bench con- 
King's Bench tended they had cognizance, and that the original writ 
took cogniz- . . , 

REY might, at the plaintiff's requeſt, be made returnable, as 


well in that court as in the Common Pleas; as the action 
was for a treſpaſs, of which they had an original juriſ- 
diction : and though not alleged to be committed vi 
& arms, yet ſavoured ſo much of a criminal nature, as 
to make the defendant liable to pay a fine to the king, 
How extended as well as damages to the party complaining. Not con- 
to other actious, tented with a participation of all actions on the caſe with 
the Common Pleas, the King's Bench contrived alſo, to 
ſhare with them the actions of debt, detinue, covenant, 
and account, But as theſe actions were merely civil in 
themſelves, the cognizance thereof could not be obtained 
in the ſame manner as the former, by procuring the 
original writ to be made returnable there, nor could it 
have been maintained (if it had been attempted) in fo 
plauſible a manner as the action of treſpaſs on the caſe. 
So that, to draw theſe into their court, they were 
obliged to reſort to a fiction, in like manner as the court 
by ſuffering de of Fxchequer had done. This fiction was by ſuffering 
——_—_—— the plaintiff, after having alleged a complaint of treſ- 
paſs againſt the defendant [in order to give the court 
juriſdiction}, to waive his firſt charge of treſpaſs, when 
the defendant was brought into court, and declare againſt 
him for a debt, breach of contract or covenant, de- 
tention of his goods, or other matter of a mere civil 
nature. And to ſupport this new juriſdiction, the 
judges maintained, that when a party was once brought 
into court, and either in the actual or ſuppoſed cuſtody 
of the mar/hal, he could not be charged, even for any 
71 matter, elſewhere. By this doctrine, they not only 
got cognizance of that plaintiff's action who had cauſed 
the detendant to be appichended, but alſo of the actions 


of 
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of others who had liberty to charge him while he re- 
mained in ſuch cuſtody*. And in order to found this on the ſuppo- 
juriſdiction, they held that it was not neceſſary that the — of defend- 
defendant ſhould be actually the mar/hal's bers but Ja ee pre 
the plaintiff might preſume him to be ſo, ſince he was marſhal. 
already amenable to the court; and on this preſumption 

it is, that at this day, as ſoon as the defendant appears, 

or puts in bail to the proceſs, he is deemed, by ſo doing, 

to be in ſuch cuſtody of the mar/hal, as will give the 

court a juriſdiction to proceed; it having been ſolemnly 
 adqjudgedf, that if any perſon be in cu/todia mareſalialli, 

&c. be it by commitment, or by latitat, bill of Middle- 

ſex, or other proceſs of law, it is dee geen to give the 

court juriſdiction of any matter referred to them. And cc. cx; a; 
to e this, Lord Cike ſays, **+ And the rather, for — 
* that the court of Common Pleas is not able to diſpatch bliſhed. 

all the ſubjects cauſes, if the ſaid actions thould be 

* confined to that court, And ſeeing none but ſerjeants 

„at law can practiſe in the court of Common Pleas, it 

* 1s neceſſary, that in this court of King's Bench, ap- 

e prentices and other counſellors of law might by ex- 

« perience enable themſelves to be called ſerjeants after- 

„ wards ; otherwiſe, ſerjeants muſt want experience, 

„which is the life of their profeſſion.“ This acquired 

juriſdiction is now fully eſtablithed. For, ſays the 

tame learned writer, The proceedings in the court of 

King's Bench for ſo long time, and under ſo many 

* honourable judges, and reverend ſages of the law, 

* have gotten ſuch a foundation as cannot, without an 

act of parliament, be ſhaken.”” Of ſuch an act ever 

being valſed there is not the leaſt probability, tince the 

legiflature has, in ſeveral inſtances, confirmed its ac- 

quifition. Nor indeed can ſuch an act ever be thought 

of, ſince not only the amazing increaſe of cauſes, from 

2 wide extended commerce, requires more than one 

court to inveſtigate and determine them; but the in- 
conveniences formerly experienced by the frequent re- 

moval of this court, have long ccaſed to be apprehended, 

and the parties can carry on their cauſe with equal ce- 

lerity and cheapneſs, and find the ſame juſtice done 
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* Which is the foundation of the practice of delivering declaration; 
the ly, as it is now called. 


f 31 Hen. 6. 10. 6. 4 if. 72+ 
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| them on the one fide of Veſiminſter- hall, as on the 


other 


In this manner has the court of King's Bench obtained 

a concurrent juriſdiction, and now holds, as it were, a 
diviſum imperium, with the court of Common Pleas, 
over all civil actions of a perſonal, and ſome of a mixt 
nature. Its original juriſdiction, we have ſeen, of cauſes 
between ſubject and ſubject, was only of ſuch as were 
of a tortois kind, as all treſpaſſes, reſcous or pound-breach, 
actions of deceit, conſpiracy, forcible entry, ejectment, re. 
pleuin, and treſpaſs on the caſe, Whereas its acquired 
juriſdiction, or rather that juriſdiction which is by con- 
ſequence only, as being founded upon the defendant's 
being in the ſuppoſed or actual cuſtody of the mar/hal, 
comprehends all actions of contract, whether exprels or 
implied, debt, annuity, covenant, account, cafe for negli- 


gence, non-feaſance, mal-ſcaſance, mis-feaſance, and the like. 
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This juriſdiction But this acquired juriſdiction had nearly met with : 
wk re 8 fatal blow, without any ſuch intention of the legiſlature, 
requiring true in the reign of Charles the Second; when an a& wa 
caule of action paſſed®, requiring the true cauſe of action to be expreſſe! 
to be in writ- particularly in the writ or proceſs, otherwiſe the pan 
arreſted could only be held to bail for 40/. This act 
was made for the purpoſe of relieving defendants from 
being held to bail without knowing upon what ground, 
no cauſe being mentioned in the writ, and was not de- 
ſigned to affect the juriſdiction of the courts. But 2: 
the King's Bench had ſtrictly only cognizance in mate) 
of treſpaſs, which word was neceſſary to be inſerted in 
the pro: eſs in order to give the court juriſdiction, and 
it was not till after the party had been ſo brought ine 
court, and was ſuppoſed to be in their cuſtody, that au- 
other civil a&ion as debt or the like could be brough: 
againſt him; a difficulty. now aroſe how this fatuic 
could be compiled with, which required the real cauſe 
of action to be expreſſed in the writ whereby the de- 
fendant was to be arieſted (if to be held to bail for mor” 
How gvarded than 40/.), Aud indeed, there would have been an en 
gam of their inveſtigation of civil actions of any confidet- 
abic amount, it the court had not hit upon ſome ex- 
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pedient to ſave their aſſumed juriſdiction from being 
overthrown and deſtroyed. 
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To their bf or /atitat, commanding the ſheriff to ar- Introduction of 
reſt the defendant to anſwer the plaintiff im a plea of dhe ae etiam. 


treſpaſs (provided the cauſe of action warranted the 
holding to bail above 4o/.), they inſerted an ac etiam 
clauſe, ſpecifying the true cauſe of action, in this man- 
ner: And alſo, to a bill of the ſaid A. B. for one 
„ hundred pounds of debt (or as the caſe happened to 
ebe) according to the cuſtom of the court of our lord the 
« king, before the king himſelf to be exhibited, and that he 
have then there this, Oc.“ as the caſe was. By this 
device the ſtatute was complied with, as the true cauſe 
of action was expreſſed in the proceſs to warrant the 


defendant's inſiſting upon bail to above forty pounds, and Vie thereof. 


the court ſtil] retained its juriſdiction, as the civil mat- 
ter was ſuggeſted to be only a collateral charge, and nat 
the cauſe of action for which the arreſt was made— 
which was ſtill the treſpaſs ſuppoſed to have been com- 


mitted, of which the court legally had cognizance. 


This curious device to retain their uſurped juriſ- 
dition over civil actions, which, if not ſuggeſted, was 
certainly connived at by Sir % Keelynge, the then 
chief juſtice of the King's Bench, occaſioned a ſtrong 
temonſtrance from Sir Fohn Faughan, the then chief 
juſtice of the Common Pleas, For the judges and 
officers of the latter flattered themſelves upon the paſl- 
ing of this act of Charles the Second, that the cog- 
nizance of all civil matters would again revert ſolely to 
their court; the true intent of the act being, as they 
contended, that there ſhould be a proper original 2wr:t 


ſued out at the commencement of the ſuit, in all ations 


bailable, and that the true cauſe of action ſhouid be in- 
lerted in it, and its ſubſequent proceſs: and that the 
King's Bench muſt of neceſſity relinquiſh their uſurp- 
ation over civil ations not amounting to a treſpaſs ; 
becauſe their proceſs of hill, which was founded on 
their 0( 1giral juriſdiction over injurics committed contra 
pacem, was calculated only for ſuch as were denominated 
treſpaſſes. Sir John Vaughan ſrequently endeavoured 10 
dilſuade the chief juſtice from the uſe of theſe ac etiams 
in his court, urging, that they were not only in face of 
the flatute, but founded on an allegation (viz. ſecundum 

5 4 conſue- 


Diſputed by C. 
Juſt» of C. . 7 
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conſuetudinem curie) that was falſe and contrary to law, 
there being no ſuch cuſtom to warrant them. But not- 
withſtanding all that Sir 7 Vaughan could fay againſt 
the uſe of them, the chief juſtice of the King's Bench, 
though without a ſhadow of argument, was obſtinate| 
determined not to ſurrender up the uſurped juriſdiction 
agreed to be of his court. At laſt, it was agreed upon between the 
Teſerred- | two Chiefs io diſcuſs the matter before Sir atthew Hale, 
then lord chief baron of the Exchequer, who ſhould pre- 
fide as moderator between them. This reference turn- 
ed out very fortunate for the chief juſtice of the King's 
Bench ; for his opponent, in his declamation againſt 
the unwarrantable uſe of theſe ac etiams, happening to 
go too far for his purpoſe, in contending that the cognt- 
zance of all civil actions of right belonged to the Com- 
mon Pleas only, Sir Matthew perceived that ſuch argu- 
ment aimed as well at overthrowing the uſurpations of 
the Exchequer as of the King's Bench ; and that, if the 
Common Pleas reaſſumed uis original juriſdiction, and 
the ancient boundaries were 2gain ſet up between the 
courts, and neither the King's Bench nor the Exchequer 
were tO interfere in perſona] actions between ſubject and 
ſubject, the Common Pleas would ſhine wich all its for- 
mer ſplendour, and leave the other courts with little or 


Umpirage de. no buſineſs to engage their attention. Sir /datthew 
clined, and prac- the 


comes ane Pre” therefore begged to decline the umpirage, and left the 
two chiefs to ſettle their difference. Sir J Vaughan 
ſoon afterwards died, and from that time the practice 
has never been diſputcd. 


Thus has the court of King's Bench, by continual 
uſurpations (if the expreſſion may be allowed), gradually 
regained that juriſdiction over civil tranſaQtions which 
the Aula Regis exerciſed of old, but which the Common 
Pleas was purpolely formed to inveſtizate, and ought 
ſtrictly to have had the ſole cognizance of. 


on what It may be uſcful to the ſtudert, as a ſummary of 
grounds court what has been ſaid, briefly to point out the ground upon 
now exerciles which the various actions in the court of King's Bench 
Juriſdiction over ea agen : N 855 
the various civil are NOW maintained. 0 tre ſpaſſes Dt et armis, cicct- 
actions · ment, replevin, deceit, conſpiracy, and the like caſes 
Original juriſ- ſavouring of a criminal nature, they have cognizance by 
diction. their original juriſdiction. Over actions of treſpaſs on 
the caſe, they uſurped an authority catching hold ot 


the 
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the word treſpaſs mentioned therein; but it was at firſt Derivative. 
only a derivative authority, the original writs out of 
Chancery in ſuch actions being made returnable in that 

court as well as in the Common Pleas, until the original 
afterwards grew into difuſe. | See Appendix, D.] Over 

actions of debt, detinue, annuity, covenant, account, and Fictitious. 
the like of a purely civil nature, they obtained juriſ- 

diction by mere fiction; firſt by filing a bill for ſome 

ideal treſpaſs in order to bring the defendant into the 

actual cuſtody of the marſhal (when we find he was 
amenable to all charges brought againſt him), and then 
declaring in ſuch civil action, and atterwards by Juppying 

him to be in ſuch cuſtody, and proceeding againl 

him in ſuch action in the firſt inſtance. In this 

way they alſo afterwards procceded in aCtions on the 

caſe, and diſcontinued ſuing out the original. But this 
juriſdiction is only in ſuch actions when the defendant 

is not to be held to bail; for where he is arreſted, for 4, etiam. 
any debt or the like, there the juriſdiction of the King's 

Bench hangs upon the ſubtile expedient of the 1ntro- 

duction of the ac etiam into their proceſs, ö 


It is for this reaſon that it has been doubted whether of the obje ion 
an action of debt, covenant, or the like, could be brought to an original in 
in the King's Bench by ſpecial original. And there is debt in K. B- 
certainly ſome colour for the objection; for although 
ſuch an original writ might be granted in caſes where 
this court had original juriſdiction of their own, as treſ- 

paſs and the like, in which actions the parties might 
proceed by bill, or by ſpecial original out of Chancery 
returnable in King's Bench ; and further, although in 
another ſpecies of action, namely treſpaſs on the caſe, 
they had openly uſurped a derivative juriſdiction, and 
ſuch {pecial originals out of Chancery were made return- 
able there; yet they never pretended to any fuch cog- 
nzance over debt or covenant, but only encouraged ſuch 
actions by a fictitious and bye way of proceeding : and 
in former times all originals out of Chancery in ſuch 
civil caſes were returnable in the Common Pleas. 


But the juriſdiction of the King's Pench in this re- 1 
ſpect, by time, and the undiſputed exerciſe of the right, by bill or ori- 
is too firmly eſtablithed to be now ſhaken. All per- gival. 

{onal and mixed actions (rea! aQtions being till *. 
ned 


Supreme power 
of K · B. 


Original bill. 


Bill of Middle- 
tex. 


A precept- 


Fed there. 


Return thereof. 
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fined to the Common Pleas) may therefore, at this day, 
be proſecuted in the King's Bench, either by bill (the 
peculiar proceſs of that court) or by ſpecial original out 
of Chancery. We proceed to ſhew the nature of this 
proceſs by bill, and atterwards by original, and the rea- 
ſon why actions in both courts are now ſeldom brought 
by ſpecial original. : 


Of the Proceſs to bring the Defendant into Court 
when the Proceedings are by Bill. 


The court of King's Bench, from its ſupreme juriſ— 
diction over criminal matters, inimediately upon its 
coming into any county (for it always followed the 
king), ſuperſeded the ordinary adminiſtration of juſtice 
by the general commiſſions of Eyre, and of Oyer and 
Terminer, and all parties who had received any injury, 
accompanied with force, had liberty to apply to it for 


"redreſs. This was done by the plaintiff drawing out 


his complaint, and which muſt have alleged a treſpaſs, 
and entering it on the records of the court, this was 
called the original bill, or bill of treſpaſs. The clerk of 
the court then iſſued a peculiar ſpecies of proceſs, in- 
titled a bill of that county in which the court happened 
to be ſitting, now called the bill of Middleſex, which 1 
ſigned in the name of the chief clerk to inrol pleas in 
the court, namely, Mansfield and Way; and the word 
By Bill”? are ſubſcribed, ſignifying that the action is by 
bill, and not by original ; which bill was always firſt ac- 
rually filed, and is {till /zpps/ed to be filed. This ſecond 
bill was directed to the ſheriff of the county, the proper 
othcer to execute the king's writs; but this was rather 
a hreceſt than a writ, as it was not teſed, which writs 
are, The ſheriff was thereby commanded to take the 
body of the defendant, and have it on a certain day men- 
tioned therein, in court, whereſocver the lord the king 
fad be in England ; for as the court was ambulatory, 
no certain place could be mentioned. If the ſheriff ap- 
prehended him, he kept him in cuſtody, and produced 
him in cut on the return-day, it was at his peril to let 
him go at large. [See Appendix D. & E.] He then 
made a 1cturn ep? cofpus, But if he could not find him 

in 


the 
Out 
this 


ca- 


which practice continued till after the Reformation.] See when attorney 
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in his county, he returned n e/? inventus; and another How if defend. 
bill, called a ze/tatum bill, iſſued to the ſheriff of ſuch ant not found. 
other county where it was likely for him to be found, Teſtatum bill. 
reciting the former bill and return, and commanding 

the ſheriff of the latter county to take him; this after- Latizat. 

wards was called the /atitat ; and inſtead of ſuing out 

the bill of Middleſex, it became the practice, tor ex- 

pedition fake, to ſue out the lat in the firſt inſtance, - 

and to /uppsſe that the biil had previouſly iſſued, the — 
form thereof of reciting ſuch bill ſtill continued with a felt. 

little variation as to the day when it was returnable ; 

for as no ſuch day exiſted in fact, it was dangerous to 

ſpecify any; it ſtated it generally, theretore, af a certain 

day now paſt. If the deſendaut was not taken upon the Alias, pluries \ 
teſlatum, an alias and then a pluries tgſtatum iſſued, and ſo teſtatum. | 
on, to the ſame effect as the alias capias and pluries capias. Capias. 

at this day, if he is not taken upon the /atztat. (Sce ch. 4. 

ſec. 3. and alſo ch. 1. A.) If the defeudant had fled into Non omittas. 

a liberty, and upon a warrant from the ſheriff to the : 
bailiff of the liberty nothing was done, the theriff re- 

turned mandavi halli, Wc. et nullum dedit reſponſum, and 

there then iſſued a writ to the theritf, not to omit raking 

the defendant notwithſtanding the liberty called a non 

emittas writ. When the defendant was taken, he was How when de- 
kept in cuſtody till the return of the writ, he was then fendant taken. 
brought iato court, and delivered over to the care of 

the king's marſhal, earl marſhal, or ſteward of the of the office of 
houſehold, who had the cuſtody of all the priſoners in marſhal. 

the court of King's Bench, and detained them in the 

Marſhalſea priſon, From the office of earl marſhal was 

derived that of the preſent marſhal of the King's Bench 

priſon, about the reign of James the Firlt, 


* 
* 


y 
, 
1 

N 

{ 


When the defendant was thus in cuſtody, he was 
ſuffered to put in bail, to ſtand the event of the ſuit, at 
the diſcretion of the court, or was brought up irom time 
to time by the martha] till the matter was finally heard = * 
and determined. The plaintiff then delivered his bill NOR 
or declaration, which was nothing more than a copy of 
the original bill; and the defendant anſwered thereto, 
and the plaintiff replied, and fo on, ore tenus, the whole Proceedings ore 
of the proceeding being carried on vivd vice in court; tenus | 


Appendix, N.] But from the 13th Edw. 1. the detendant allowed. 
was 
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was at liberty to attend the court by his attorney, whereas 
before that time he was obliged to be preſent in perſon. 


It has been obſerved that it gradually became the 
practice, which ſtill continues, of ſuing out the bill of 
Middleſex or latitat in the firſt inſtance, without any 
original bill, or bill of treſpaſs, previouſly filed. But 
{till it was ſuppoſed to have been filed; and the want 
thereof was cauſe of error, if a writ of error was after- 
wards brought. The court therefore, in order to pro- 
tect ſuch judgments grounded upon a fiction they them- 
ſelves connived at, permitted the plaintiff, in caſe 2 
writ of error was brought, to file his 54¼ of complaint, 
and, if neceſſary, to get the precept or bill of Middleſex 
returned as if regularly done at firſt, provided he did 
it before errors were aſſigned, but not afterwards. And 
this is even now neceſſary, where a writ of error is 
brought after judgment by default, but not after verdict, 


The want thereof in the latter caſe being cured by ſta- 
tute of Elizabeth. 


Of the Proceedings by Original in K. B. and of 
the Fine payable thereon. 


It has been already ſhewn, that actions may be brought 


in the King's Bench either by bill, or ſpecial original 


out of Chancery. If the latter mode be adopted, the 
proceedings are the ſame as in the court of Common 
Pleas ; the whole oi whoſe juriſdiction is derived from 
{uch original writs, which are either actually, or ſup- 
poſed to be; ſued out and returnable therein. ¶ For the 
proceſs therein, ſee Appendix C and D.] 


In ſome cafes it is uſeful to proceed in this court by 
original: firſt, if the party abſconds and the plaintiff 
wilhes to outlaw him; for no outlawry lies upon any 
other proceſs ; and ſecondly, if rake Ho is likely to 
bring a writ of error; in which caſe he muſt, in the 
firſt inſtance, carry the record from this court to the 
Houſe of Lords, which is too ſerious a matter merely 
for delay, whereas in proceedings by bill he may bring a 
virit of error in the Exchequer-chapber. See ch. 20. 


The 
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The firſt caſe equally applies to the court of Common 
Phas, but the laſt does not, as error lies from that court 
into the King's Bench. 


But the grand objeCtion againſt commencing a ſuit of the fine pay- 
by ſpecial original is the fine, which in all ſuch caſes is ble thereon. 
payable to the king, the nature of which it may be 
uſeful to explain ; and in ſo doing it may be proper to 
take notice as well of the fines formerly payable by the 
ſuitors in the ſuperior courts, as of thoſe which continue 
to this day to be exacted from them by the crown. 

All fines andeamerciaments* (ſays Bratton) belong to pines belong to 
the king, as fines upon original writs, and fines pro the king. 
licentia concordandi : and the reaſon is, becauſe courts of 

juſtice are ſupported at his charge ; and whenever the 

law puts the „ing to any charge for the ſupport and 

protection of his people, it provides him money for that 

purpoſe, which is called vceligal judiciorum. Fines were Pifferent ſorts 
originally of ſeveral forts (Beecher's caſe, 8 Co.): ſome of fines. 

in nature of an exaction by the king, upon giving leave 

to a ſubject to proſecute a ſuit in his ſuperior courts ; 

others in nature of a penalty ſet on offenders after con- 

viction, and on plaintiffs failing in their ſuits; on 

parties making falſe claims ; or for traud and deceit to 

the court ; for vexation under colour of law ; for con- 

tempt againſt the king's writs or ſtatutes. Others again 

in nature of an impoſition ſet by the court on the 

ſuitors, with a view to enforce plainneſs and perſpi- 

cuity in pleadings. Theſe latter were impoſed even in 

the inferior court, till the ſtatute of Marſhridge (52 Hen. 

3. c. 11.) provided “ that neither in the circuit of juſ- What fires 

„ tices, nor in the counties, hundreds, and courts baron, taken away. 
any fines ſhall be taken of any man pro pulchre pla- 
'* citando, or beaupleading.”” Which ſtatute was further 
enforced, and made to extend to the ſuperior courts alſo 
by the ſtatute Meſiminſter the firſt (3 Edw. 1. c. 8.). 
But the former ſpecies of fines have been ſuffered to 
continue. And they were formerly of money, or other 

* The difference between a fine and amerciament is this, an amercia 
ment is ordered by the court, but aftzered by the jury; but a fine is 
not only ordered, but aſſeſſed by the court. And as for omerciaments 
which are ordered and aſſeſſed by ahe court upon officers who are in 
contempt or in default of their duty, theſe ſeem to be rather fines than 
amerciaments, 22 they are commonly ſo called: and yst it hath 


been held, that where a pecuniary fenalty is aſſeſſed by the court upon 
an oflicer, it is properly an amerciament, but when on a ſtranger it is @ 


fines 


What continue. 


things, 
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things, as money was exceedingly ſcarce. Sir Matthew 


Hale gives an inſtance of a fine paid at the commence- 
ment of a ſuit between the men of Yarmouth and Haft- 
ings, in the reign of king Jun, in theſe words, affe- 
« runt domino tres palfredvs, & ſex aſterias narenſes ad 
„ mqui/itionem habeniam per legales, &c.“ which fine we 
ſee was of threc ſtate hortes, and ſix herons or egrets. 
So exorbitant were the u upon original writs, exacted 
from the ſubject in the reign of this king, whoſe mif- 
fortune it was not to know in what manner to uſe his 
prerogative, that they made one amongſt the many 
complaints of the times, and ſeem to have occaſioned 
the 44th article in the great charter; wherein the ſo— 


Remedy applied. vereign expreſsly ſtipulated in theſe words, “ „ulli ven- 


Fines became 
afterwards 
fixed. 


Of the time of 
paying it. 


When on com- 
mencement of 
lvit, 


& demus, nulli negabimus, nulli differemus jufliciam vel 
* refum.” But notwithſtanding this conceſſion, fines 
did not ceaſe to be required from the ſubject, upon ob- 
taining leave to ſue in the king's courts. For the fo- 
vereign's right to exact fines in ſuch caſes was not at all 
in diſpute, the barons only meaning to guard by the 
charter, that they ſhould hereatter be impoſed with mo- 
deration: having regard to the importance of the ac- 
tion, and ability of the party; as in criminal caſes the 
court always conſiders, as well qualitatem delinquentis, 
as quantitatem delitt:, as directed by the ſtatute of V- 
min/icr the firſt, ch. 6. In conſequence therefore of 
this proviſion in magna c/arta, the payment of fines was 
put on a regular footing, and as they were reduced to a 
certainty inſtead of being ad libitum of the ſovereign or 
his chancellor, and not ſo excethive as before, they were 
agreed to without any great heſitation, 


With regard to the time of paying the ne, and of 
whom it ſhould be exacted in civil actions, there wis 
a diſtinction. For if a plaintiff tued for a debt, and 
took out the præcipe quod reddat, he paid the ne imme— 
diately to the cur/itor iu proportion to his demand. And 
here the fine could be taken at firſt, the plaintitt having 
alcertained his demand, for which the ter could 
eatily apportion the ſum due for the fre; which 
ſum is mentioned, ch. 5. ſec. 1. But if he took out a 
pone, or /: te fecerit ſecurum, with a view only to recover 
a ſatisfaction in general, the /ne could not be taken at 
the firſt ; becauſe the intervention of a jury was ne- 
ceſſary to aſcertain the plaintitF's demand, And as this 

was 
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was the proper writ for treſpaſs, and conſequential in- 

juries ariſing from the neglect or deceit of the defend- 

ant, he was to pay it, and the amount of it was to be When after 
regulated by the damages given in the judgment; and an judgment. 
award of the writ of capiatur pro fine in ſuch cafes was 

entered up after the judgment, in this manner, & 

« prediftus defendens capiatur. A ſimilar entry was Of the capiatur 
alſo made, and a like writ iſſued, in all caſes after a Pro fine. 
judgment in the King's Bench in a ſuit there by bill, 

which was the proceſs of that court for tre/paſſes, and 

ſuch like injuries committed contra pacem, for which a 

fine was always payable. 


From the nature of theſe ines, and manner of taking Fines gave riſe 
them, aroſe the joinder in action, as it is termed in our __ joinder in 
law books. For all matters of debt, which the plaintiff” * 
had againſt the defendant, could be put in one and the 
ſame writ, becauſe the ine could be taken at once by 
the curſitor upon making out the writ, But the plain- 
tiff could not ſue for a debt, or ſpecific demand, and 
a treſpaſs or other conſequential injury, by one and the 
lame writ ; becauſe the fine for the debt was payable at As if they occa. 
firſt by himſelf, and for the zreſpa/5, after the ſuit was fioned different 
determined, by the defendant : the amount whereof udsmeuts, 
could not be known till it was impoſed by the court, 
and the court could not impoſe it till a jury had aſcertain- 
ed what damage, injury, or vexation the plamtiff had 
ſuſtained, Belides, the judgments in debt and in treſpaſs 
were different; for after a recovery in an action of 
debt, there was alſo a jud ment quod /it in miſericor dia, 
for the amerciament*, which was to be afteered in the 
county; whereas in zreſpa/ſs, after the recovery of da- 
mages, there was a judgment quod capratur for the fre 
to the crown, Nor could treſpaſs and treſpaſs on the caſe 
be joined in one and the ſame writ ; becaule, as the firſt 
ſavoured of a criminal nature, there was a quod captatur ; 
and as the laſt was only a ci injury, a quod /it in miſe- 
ricordia was entered. 


As to fines and amerciaments, and when and by whom amercia- 
ny fha)l be affeered, vide Grigſy's caſe, 8 Co. -und Beecker's cale, 
ibid. | 

It the defendant was a duke, marquis, earl, viſcount, or baron, the 
amercement was to 100 ſbillings, whick was the greateſt amercement ; 
but if he was a gentleman or common perſon, it ſcems that it was af 
feered in proportion to the nature of the demand againſt him, «nd his 
apparent ability to pay it. Vide 6 Ce. 45» and authorities there cited 
an the margin. 


V hen 
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When it became the practice for plaintiffs in perſonal 
actions immediately to ſue out the writ of capias quare 
clauſum fregit, in order to arreſt the defendant, and 
thereby ſooner compel an appearance | for which ſee 
Appendix D. ], they avoided in great meaſure the paying 
of the fine to the crown. For upon a capias no fine was 
exaCted ; becauſe the writ was ſuppoſed to iflue for a 
zreſpaſs, though the court winked at a plaintiff 's declar- 
ing in debt, covenant, or the like action, when the de- 
fendant was brought into court. And when the ſtatute 
of 13 Car. 2. was made, requiring the true cauſe of 
action to be expreſſed in the writ to hold the defendant 
to bail in above forty pounds upon the arreſt, the plain- 
tiff had ſtill an opportunity of avoiding the fine upon 
ſuing for a debt (unleſs he intended to proceed to outlaw 
the defendant), becauſe he could ſhew his true cauſe of 
action by inſerting an ac etiam clauſe in a capias. And 
though in fact a debt, or other matter of contract, was 
his only cauſe of action, yet it was conſidered but as a 
collateral charge, for the defendant was in fiction of 
law arreſted for a zreſpa/s; and the ac etiam clauſe was 


for nothing more than to ſhew the true cauſe of action, 


and point out to the ſheriff to what amount he might 
inſiſt upon bail. The fre therefore was only paid by 
the plaintiff when he actually ſued out a præcipe quad 
reddat for a debt, or a præcipe for a ſum certain upon 
covenant broken, or pore for a ſum certain on promiſe, 
which was never done, nor is it often done at this day, 
unleſs it is apprehended the defendant will be litigious, 
or is difficult of acceſs, and tas property which the 
plaintiff can reach by proceeding with a view to outlaw 
him. | 


In caſe however a zit of error ſhould be brought 
upon a judgment by default in an action of debt pro- 
ſecuted by a common capias quatre clauſum fregit, or a 
capias with an ac etiam im it, the plaintiff, if he would 
protect his judment, and prevent the want of an oni 
ginal writ from being affigned for error, mult ſue out a 
real original writ in t, adapted to the action he pro- 
tecuted ; on which the c/7191 will then apportion and 
take the fine from him, other wile the judgment mult 
be revericd ; becauſe ir would appear to be in debt, 
when the proceſs was ſor a treſpaſs. But in caſe no 
Writ ct ce, thould be brought on ſuch judgment b 

default 
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default, then the plaintiff need not purchaſe any ſuch 
original writ, and conſequently the fine will be avoided. 
Nor need he purchaſe it after verdict, as then the error 
is cured. 18 Eliz.c, 14. | 


The actual amerciament of the defendant after a judg- 
ment againſt him in debt, covenant, caſe, and the like 
actions, has long ſince been diſcontinued, though the 
form of awarding the writ continues in the entry of the 
judgment to this day. And the capiatur fine in actions 
f of treſpaſs, ejectment, and other actions ſavouring of a 
criminal nature, as it was oppreſſive to poor defendants 
. who might have been outlawed for not paying it, or if 
1 ever recovered, being ſeldom accounted for in the Ex- 
: chequer, was taken away by the ſtatute 5 W. & M. 
) 

d 


c. 12., and inſtead thereof the plaintiff is directed to pay 
the ſum of 6s. 8d. to the maſter or prothonotary at the 
time of ſigning the judgment, which is afterwards al- 
lowed the plaintiff again when he comes before them to 
have the coſts of his ſuit taxed againſt the defendant. 


So that the writ of capias pro fine has fallen into diſ- 
ule, 


Before the ſtatute 5 W. & M. when the fine was 
pardoned, the judgment in the King's Bench was entered 
nihil de fine quia pardonatur. And ſince that ſtatute, 
judgment is entered up in that court without taking 
any notice of the fine. But in the Common Pleas after 
the ſtatute, they entered up judgment upon the ſtatute, 
thus, nihil de fine quia remittitur per flatuum®. 


* Vide Salk. 54 
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Of the original Proceſs of the Court of Common 
Pleas, and the Alteration therein; and of the 
Pledges to proſecute. 


Origin of jarii- HE court of Common Plas poſſeſſed no original 
ietion of C. B. juriſdiction. The juſtices were merely ſubſtitutes of 
the crown, acting under a delegated authority, and hay- 
ing cognizance of ſuch matters only as were particularly 
All proceedings ſubmitted to them. All proceedings therefore were 
8 brought into the court of Common Pleas by virtue of the 
7 king's 3 writ, which was purchaſed by the party 
ſuing, and obtained from the high court of Chancery, 
the grand repoſitory of all original writs. They were 
made out by the proper officer called the cur/itor, (from 
the words de cur/u, ſuch writs being grantable of 
courſe,) and were adapted to the nature and exigency of 
where got, and the caſe. They were made returnable in the court of 
tow returnable. Oammon Pleas, and thereby gave the court juriſdiction 
over the cauſe. All fublequent writs, called Judicial 
wits, iſſued from that court. This was the way that 
cauſes, of above 40s. value were commenced in the 
county courts before the eſtabliſhment of the Common 
luten ed as a Pleas, Vi, by original writ out of Chancery; for the county 
rale cow! court had no original juriſdiction in matters exceeding 
court. 40s.: and as the Common Pleas was intended to be a 
higher court in civil cates than the county court, it in 
a great meaſure was governed by the fame practice, 
practice of that and adopted the ſame proceſs. It was for this reaſon 
court adopted. that pledges to prolecute uied to be returned on the ori- 
ginal, in purſuance of the practice of the county court, 
which originated in the old law of Frankpledge 35 
eſtabliſhed by king //red, aud which till prevailed in 

ail tne Kingdom, 


When 
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When an original was applied for, a ſhort note called Of the præcipe 

a præcie was given to the cur/iter, deſcribing the names for original. 

and additions of the parties, and the nature of the writ 

required. Four defendants, and no more were to be in- 

ſerted in one Writ. 


Original writs were mandatory letters from the king, Nature of origi- 
ſealed with the ſeal in the chancellor's cuſtody, and di- nal. 
rected to the ſheriff, They were in their nature two- Their kinds; 
fold, optional and peremptory; and were called by the 


names of precipe quod reddat, and a , te fecerit ſecurum, præcipe, 
or for ſhortneſs a pone. ponc. 


The pou quod reddat was the proper writ when the Ute of pracipe. 


1 plaintiff's action was for a ſpecific thing; as for the 
if recovery of a debt certain, or for the reſtoration of ſuch 
K achattel, or for giving up ſuch a houſe, or ſo much 
V land, ſpecifying the nature and quantity of it. By this 
re writ the ſheriff was commanded to ſummon the tenant 


or defendant to appear at Meſiminſter, at ſuch a day in 
term. But before the defendant was made acquainted 
with this writ, the ſheriff was to take pledges from 

the plaintiff to proſecute his ſuit with effect, if he had = 
not already found them in Chancery upon ſuing out the 
writ, Theſe pledges were in thoſe days real and reſpon- 
lible people, and not merely nominal, as of late; and 
the taking of them was uſually entruſted to the ſheriff, 
as he beſt knew thoſe in his bailiwick, and was to col- 
left the amerciament ſet on them, if the plaintiff did not 
prevail in his ſuit; and if they could not anſwer che 
amerciament, the ſheriff was liable to the king for their 
inſufficiency. At the day ſpecified in the writ, or with- 
n a day or two after,, the ſheriff returned to the court 
of Common Pleas what had been done in purſuance of 
it; and if the defendant diſobeyed the ſheriff's verbal 
monition, he returned as well the names of the pledges 
found him by the plaintiff, as the names of thoſe by 


whom the defendant had been warned or ſummoned to 
appear. 


The /i te fecerit ſecurum was the proper writ when Uſe of pone- 
the plaintiff only ſought a recompence in damayes from 
the defendant for ſome injury done by him. This writ 
authorized the ſheriff, if the plaintiff made him ſecure 
hen Js proſecute his claim, to put the defendant by /afe 


2 gages 


P — P . ¹ 66 IRS 
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gages and pledges to appear at Nęſiminſier at the return, 
to anſwer the plaintiff's charge contained in the writ. 
In this caſe, it the defendant could not find pledges of 
ſufficient reſponſibility for his due appearance in court, 
the ſheriff was authorized to take gages, that is, ſome of 
his goods and chattels into his cultody, the better to 
compel his attendance, W hatever he did therefore in 
conſequence of this writ, he returned to the Common 

No taking of Pleas, But fo tender was the law in thoſe days of the 

pan liberty of the ſubject, that upon neither of the above 

m writs could the per/on of the defendant be moleſted ; nor 
indeed in any action, unleſs for ſome tortious act com- 
mitted witk force, and conſequently in breach of that 
peace which his allegiance and duty required him to 
keep and preſerve. 


Proceſs by ſum- The proceſs therefore to compel an appearance to 
mons and diſ- 


3 theſe writs was by ſummons and diſtreſs infinite. 


If the defendant was to be found, the ſheriff ſum- 
raoned him to appear in the Common Pleas according 
to the exigency of the writ, either by perſonal ſer— 
vice of the ſummons, or by leaving it at his houſe or 


place of abode, and then returned the writ accordingly 
ſummoneri fect. 


Cc 


If the defendant was not to be found in the county, 
or had no houſe or land whereon he could be ſummoned 
or warned to appear (for in real actions a warning on 
the land by erecting a white ſtick or wand was ſufficient), 
the ſheriff returned the writ indorſed with a l, ot 
* wl habet in balliva mea per quod ſummoneri poteſt,” that 


_ plaintiff might ſue out proceſs elſewhere againſt 
im. 


When the ori2ina! writ was returned to the court of 

Common Pleas, the court thereby became poſſeſſed of the 

cauſe, and all further proceſs relating thereto iſſued 

Fine allowed from thence, If the defendant had been ſummoned and 
on turumons. id not appear there within four days, the quarts die pujt 
of the return of the writ, or ſend an efſoin or ſufficient 

5 excule to the court why he could not attend, the plain- 
F tiff was at liberty to take out a further proceſs againſt 
hun. Of tlie we have already had occaſion to 

ſpeak in the inttoductory obſervations in vol. i. B 

al 


to 
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at preſent let it ſuffice to ſay, that theſe intermediate 
days were allowed ex gratia by the court, and partly 
aroſe from an idea intertained by our anceſtors, that it 
was beneath the dignity of a free man to appear or do 
any other act at the preciſe time for that purpoſe ap- 
pointed, and partly from a confideration of the court, 
that ſome unavoidable accident or other might happen 
to occaſion a delay, though the party did not mean to 


ſend an excuſe, and had. no intention to diſobey the 
king's writ. 


The next proceſs which iſſued from the court of Com- 
mon Pleas, upon a diſobedience to the original writ, was 
called an attachment, and though it could not actually 
be ſued out till the quarts die pot of the return of the 
original, might yet bear tee on the very return-day of 
that writ, The writ , attachment commanded the 
ſheriff to put by fafe gages and pledges the defendant, fo 
that he appear at /Yz/tmr/ter on ſuch a day in term. 


Theſe gages: were again forfeited, and his ſureties alſo 


amerced in caſe of his non- appearance within the quarto 
die poſt of the return of this writ of attachment, unlets 
he had ſent an in in time to excuſe his default. For 
the meaning of the guarto die pal, ſee introductory ob- 
lervations, vol. i. B. 4. 


The ſubſequent proceſs to the attachment to compel Of the diſtrin- 
an appearance was a writ of d;/tringas, which bore tete Es. 


on the very return-day of the writ of attachment, though 
not actually ſued out till the quarts die po? ineluſive of 
ſuch return; and if the defendant again made default, 
a like writ might iſſue ad infinitum, commanding the 
ſheriff to diſtrain the defendant frag time to time; 
which was done by taking his goods, and the profits 
of his lands, called ues, which were all forfeited to 
the King if he did not appear. And here by the com- 
mon law the proceſs determined with the moſt contu- 
macious defendants in all civil injuries that were not 
accompanied with force; the defendant being gradually 
ſtripped of his ſubſtance, if he had any, by repeated 
diſtreſſes, till he rendered obedience to the writ: and 
if he had no ſubſtance, the law then conſidered him as 
incapable bf making fatisfation, and therefore looked 
upon all further proceſs as nugatory. 


+1 Thus 


Of the attach. 
ment thereon. 
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Proceſs againſt Thus then the only proceſs in ancient tunes to com- 
the perſou wm pel an appearance was by ſummons, and diſtreſs infi- 
e nite, except in actions of treſpaſs vi & armis, and thoſe 
ſavouring of a breach of the peace, as deceit, conſpi- 
racy, aid the like, which as they were looked upon of 
a more heinous nature, the law allowed a more com- 
pulſory procels, and ſuffered the ſheriff to ſerve the per- 
jon of the defendant, aud impriſon him till the return- 
By capias. day, when he might bring him into court. This was 
done by a writ or procels called a capias ad reſpondendum. 
But this did not iſſue in the firſt inſtance, there was 
ſtill an or ginal writ, and the capias was only the pro- 
cels on ſuch writ inſtead of the ſummons and diſtreſs, 
How made out. It way therefore made out contormable to the original 
writ before ſued out, and returned and bore zeffe on 
Nature thereof. the return day of that writ; the capias being only 2 
proceſs of the court grounded on the contempt upon 
How ſigned, diſobedience to the original. It iſſued therefore under 
and telted · the private ſeal of the court of Common Pleas, and not 
; under the great ſeal of England, and was teſted not in 
the king's name but in that of the chief juſtice only; 
and was denominated a judicial writ, as all other writs 
Introduced into Were, ſubſequent to the return of the original. But 
other actions. this proceis of the capias was gradually introduced, 
and allowed in other actions beſide thoſe of treſpaſs vi 
” & armis, and the like, as will be ſhewn in the next Note; 
Proceſs by ſum- and as it was found a more ſummary and effeCtual 
mons aitufed. mode of compelling an appearance than the proceſs by 
diſtrets, and more eſpecially as an alteration afterwards 
took place in the Bice of the court of Camman Pleas, 
by permitting the capes to iſſue in the firſt inſtance 
without any original writ actually ſued out (which will 
be aito then in the next Note), the praceſs by capias be- 
came yenerally adapted, and the old proceſs tell into dil- 
Still at plain. uſe ; til] however it is at the option of the ſuitor, either 
tiff's election; to proceed by original quare clauſum fregit, ſummons and 
aud in ſome - diſtreſs, or by cupas; and as the former made is at 
caſes revived. this day frequentiy adopicd where the defendant has 
goods, but cannot be met with, from the convenience of 
- perſonal ſervice not being required upon the ſummons, 
Whuch it is of the captas ; have endcavoured to explain 
the origin and mcaning of this method of proceeding, 
and to thew, that however novel it may appear to the 
practitioner, it is in fact the ancient procels revived, and 
known to our law in many actions long before the pro- 
C13 
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deſa by capias.. The mode of proceeding by original 
quare clauſum fregit and ſummons is thewn, chap. 5. 
lec. 3. 


Of Hedges for proſecuting. 


As it has been obſerved, that in former times the 
ſheriff was to take real es from the plaintiff for the 
proſecuting of his ſuit; and, as even in theſe times the 
form is adhered to of putting pledges to proſecute to the 
original writs in C. B. and to the bill or declaration in 
K. B. it may be uſeful to the ſtudent to add a few 
words upon the origin of this practice, and how 1t has 
ſubſtantially fallen into diſuſe, the ſhadow of it only, 
and indeed barely that, being now preſerved. 

The finding of pledges was an inſtitution of the great 
Alfred's, who claſſed the whole people in decennaries, 
conſiſting of ten families each, and thoſe numbered in 
each decennary he made the mutual and ſtanding pledges 
for each other's duc obedience to the laws, and preſerv- 
ation of the public peace. No one by his eſtabliſh- 
ment could proſecute any civil action whatever, unleſs 
he could find two or more of the ſame decennary as 
pledges, to ſatisfy the court that he had a real cauſe of 
complaint, and was not of a litigious and quarrelſome 
temper. And as the defendant was to be put to ſome 
trouble and expence in conteſting the ſuit, theſe pledges 
were always required of the plaintiff immediately upon 


his complaint to the court. The ſmaller arrangement 


of the people in decennaries ſoon falling into diſuſe, from 
the difficulty there was of enrolling every ſubject, and 


dlaſſing thoſe foreigners who caſually relorted here to 


carry on trade, and had no fixed habitations in England, 
it was thought ſufficient if the plaintiff upon commenc- 
ing a ſuit, and the defendant upon being cited to appear 
to it, found pledges of the ſame hundred or county with 


| himſelf, The finding of pledges was ſo reaſonable an in- 
ſtitution, and fo well calculated to prevent both vex- 


ation and _ that in the various revolutions of the 
government, from Afred's time till long aſter the reign 


of Edward the Firſt, it was never once diſcontinued or gf che time 
aboliſhed. Upon the diviſion of the courts, however, when they were 
in his time, when their ſeveral juriſdiftions were aſcer- *9 be found. 
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tained and eſtabliſhed, an alteration tcok place with re- 


gard to the time when the plaintiff's pledges for proſecu- 
tion ſhould be found, and by whom they ſhould be 
taken. If the plaintiff ſued by original writ returnable 
in the Common Pleas, his pledges were uſually found in 
the country and taken by the ſheriff, before even the 
defendant was ſummoned to appear to the action, and 
their names were returned by the ſheriff upon the ori- 
ginal. But in the King's Bench, when a plaintiff filed 
his bill of complaint againſt the defendant for a treſpaſs 
(for otherwiſe that court had not cognizance of it), 
they did not always require him to find his pledges, be- 
fore the proceſs went forth to the ſheriff to bring in 
the party; becauſe, as that court was ambulatgry, and 
followed the ſovereign, the plaintiff might not have his 
pledges at hand, or be known to any one in the county 
where the court at that time happened to be fitting. 
Beſides, it was imagined, that one who had committed 
a forcible injury in breach of the peace was likely to 
avoid being taken, as the commiſſion of ſuch an injury 
made him not only liable to pay a fine to the king, as 
well as damages to the plaintiff, but alſo ſubjected him 
to an impriſonment betore trial or conviction. The 
court of King's Bench, therefore, did not as formerly in- 
iſt upon having the pledges, before proceſs was awarded 
to bring the defendant into court ; becauſe if they had 
waited till the plaintiff could have produced them, it 
vould not only have occaſioned a cauleleſs delay to the 
inquiries of juſtice, but have given an opportunity for 
the defendant to effect an eſcape, and avoid the moſt 
diligent ſearch of the ſheriff, 


But when the defendant was apprehended or brought 
into court by the 647, or its ſubſequent proceſs, the 
plaintiff was called upon for his pledges ; and if they 
were not produced when he came to declare, the de- 


fendant might have demurred or pleaded in abate- 


ment, for he had no occaſion to make any defence 
till they were found. So that, when pleadings ore teu 


reaſon why they 1n court were diſuſcd, and came to be entered in writing 
by the clerk, aud copies thereof made out for the 
parties, the names of the pledges for the profecution 
were always entered in this court at the end of the de- 
claration, that being the ſtage of the ſui in which they 
were obliged to be found on the proceſs by b1// a the 

orm 
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form of which entry, though the finding of real and 
reſponſible pledges has long ſince ceaſed, continues to be 
uſed to this day. But in the Common Pleas, the names 
of the pledges were not inſerted at the cnd of the decla- 
ration, becaule they were required immediately upon 
the original, and had been inſerted therein, and there- 
fore had no need to be mentioned again when the plain- 
tiff came to count on his writ. 


If the plaintiff failed in his ſuit, his pledges were 
amerced in the ſuit, and the entry thereof in ne judg 
ment was, “ 1deo conſideratum eft quod prædict. quæren. 
« && pleg. ſui de proſequend. ſint inde in miſericor dia, &c.“ 
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Of the amercia- 
ment cf the 


pledges. 


but wu out faxing them at any ſum certain. After Eſtreating 
which the amerciament was eſtreated, then delivered to thercof. 


the clerk ot the aflize in the circuit, who afterwards 
delivered the ſame to the coroner of the county, who 
effeered*, that is, poſſeſſed the amerciament according to 
the rature and proportion of the vexation, and the abi- 
lity of the party. And that aſſeſſment by the coroner 
was held a ſatislaction by the ſtatute of magna charta, 
which provided that ** nulla prediftarum miſericordiarum 
% ponatur, niſi per ſacramenta proborum & legalium homi- 
« num de vicincto. Comites autem & barones, non amer- 


e cientur, niſi per pares ſuos & non niſi ſecundum modum 
celicti.“ d 


Sheriffs in time growing remiſs in their duty, allowed How fGitious 
of any perſons as pledges, ſometimes returning the names 4 * 


of fictitious perſons as pledges, at others, neglecting to 
require or return any at all. And though the want 
thereof might have been taken advantage of by demur- 
er, plea in abatement, or aſſigned for error; yet the 
courts, in their liberality, fooner than the plaintiff 
mould be delayed, or that their judgment ſhould be 
liable to be reverſed for ſo frivolous an objection, 
which did not affect the right of the ſuit, would 
luller the plaintiff to find them at any time pending the 
lun, and enter their names as if really found at the 
proper time to the ſheriff or court., And the legiſlature, 
to ſupply the want of real perſons as pledges, and re- 
compente the defendant where he has been unjuſtly or 
'cxatioully ſued, has, by various ſtatutes, either given 


* Vide 8 Co. Crigley's caſe, and 1 Lord Raym. 380. 10 
| | m 


Allowance of 

colts to deſend- 
ant taken away 
ule oi pledges, 


Even the form 
has now in a 
great meaſure 


vaniſhed. 
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him the coſts be has incurred in making his defence, ot 
elſe deprived the plaintiff of recovering thoſe coſts he is 
entitled to by law, in caſes of obtaining a verdiQ, by 
leaving it to the judge at the trial to certify on the re- 
cord, that he had little or no cauſe of action. Since 
theſe ſtatutes for allowing the defendant his coſts, where 
the plaintiff fails, or is nonſuited, the writ to the coro- 
ner to affeer the pledges has fallen into diſuſe, and two 
ideal perſons, 7% Doe and Richard Roe, have become 
the ready and common pledges of every luitor. The 
want however of their names upon the / or original, 


was not aided: till the ſtatute 16 & 17 Car. 2. c. b. 


At common law 


no arreſt except 
in treſpaſs. 


Principle there 
ol. 


though a verdict had been had for the plaintiff. But 
for the better removal cf this ground of objeQion, it 
was further enaged by the 4 & 5 Arn. c. 16. © that no 
exception ſhall be taken for default of pledges on the 
„ declaration or bill, unleſs it be ſhewn for cauſe of dt. 
©*« murrcr.” And ſince this laſt ſtatute, on a fpecial 
demurrer for want of pledges on a declaration by 11, the 
court, notwithſtanding, gave judgment for the vlaintift; 
holding, that he might emer them any time before 
judgment, becauſe pledges are not liable until judgmenr, 
and not even then if it it be given for the plaintis. 
Nor can the want of pledges now be taken advantage oi 
in error, though judgment paſs by default; for ſince the 
above ſtatute of Queen Ame, the want thereof is but 
matter of form. | 


APPENDIE OO). 


Of the Arreſt in Civil Aftions. 


N the early ages of our conſtitution, ſo great a regud 
was paid to the liberty of the ſubje&, that no arreſt | 

or detention of the perſon was allowed in any civil caic 
whatſoever, except in an action of treſpaſs vi & arms. 
The principle by which our anceſtors in this reſpect 
were governed was, that as all debts or breaches of con- 


tract could only be an injury or loſs to the * 
| Elftate 
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Dr eſlate of another; ſo nothing but the goods or perſonal 
is eſtate of the debtor or offender ſhould be liable to make 
V ſatistaction. The meſne proceſs therefore to bring de- 4 — 
e- fendants into court to anſwer to the charge, was by 
ce diſtreſs on their chattels; and when judgment was ob- 
re tained, their chattels only could be taken in execution. | 
0- But if any ad ual aſſault or treſpaſs was committed upon 
vo the perſon or property of another, and thereby a breach 
ne of the public peace was occaſioned, which it was the 
he bounden duty of all to preſerve, ſuch an offence was 
al, deemed A torteiture of that perſonal protection to which 
ö. the offender would otherwiſe have been entitled ; and 
Jut upon a charge of this kind, being rather of a criminal 
it than a civil nature, his body was liable to be arteſted in 
no the firſt inſtance, and after judgment to be detained in 
the execution. 
de- | 
etal The ſame practice continued for ſome time after the Same practice 
ths introduction of the feudal ſyſtem by William the Con- rake or ng 
fl, qucror; but perhaps an additional reaſon may be given hy. TE. 
ore why it ſhould prevail under that form of government. 
Ent, The very eſſence of that ſyſtem was, that both the 
nf. lands and perſon of the tenant were anſwerable for the 
e Ol duties to his lord. No alienation of the former was 
the permitted without the lord's conſent; and the latter was 
but ebliged, if called upon, to attend the king in his wars ; 
or when at home, to ſerve his lord according to the na- 
ture of his tenure, Neither the one nor the other there- 
fore could be ſubjected to the payment of debts, the 
laws being at that time calculated and framed for a na- 
tion bred to warlike atchievements. 

But in progreſs of time, real property gradually be- Cauſes of alter- 
came unfettered, alienations were in ſome meaſure al- ation therein, 
lowed by the great charter without acquainting the 
lord, population increaſed, trade began to flouriſh, com- 
merce was introduced, merchants grew reſpectable in 

gard character, and of conſequence in the ſtate z dealings 
reſt between men became extenſive and complicated; the 
CalC wide field of credit, the very life of commerce, opened 
mis. itſelf; the compleRion of things were altered, towns 
pect roſe from their inſignificance into importance 5 and 
con. wealth, the natural fruit of induſtry, which poured in 
2 upon the cultivation of arts, manufaQures, and ſcience, 


oon 
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ſoon elevated the middling claſs of people; whilſt po- 
verty, the ſure attendant of prodigality, depreſſed, and 
at length proved fatal to the haughtineſs and ſuperiority 
of the powerful barons. 


So great a revolution in the manners of a people ne- 
ceſlarily occaſioned a change inthe government and laws 
of the country. 


Arreſt in eivil The extenſion of trade and commerce was ſoon found 
r ſo important to the well being of the ſtate, that it was 
and credit. decmed expedicat to give every encouragement and 


protection to the induſtrious trader, and to enforce, 2s 

much as poſſible, honeſty and punCtuality in the pay- 

ment of debts and the obtervance of contiatts, To 

effect this, it was found neceſſary to extend the law of 

arreſts to civil caſes, and to render /ands liable to the 

diſcharge of debts, as otherwiſe the fraudulent debtor 

had the means of eſcaping juſtice by fecreting perſonal 

property not his own, and living upon landed property 

in defiance of the very creditor to whom he was in- 

debtcd for the identical money with which he purchaſed 

Different ſta- it; at the ſame time, as will appear from the following 

ee acts of parliament, the legiſlature proceeded ſtep by 

8 ſtep, cautious of making any unneceſſary ſacrifice of the 
perional freedom of the ſubject. 


_ of Marl- The firſt ſtatute of the kind was in the fifty-ſecond 

* 3. year of the reign of Hen. 3. called the ſtatute of Marl- 

| bridge, and was in aid of the barons, who had frequently 

experienced the fraud of their bailifts in abſconding with 

their rents, and leaving no property behind them to 

Allowing arreſts make ſatisfaQion. It enadts, “ That if bailiffs, which 

3 cer ought to make account to their lords, de withdraw 

i & themſelves and have no lands nor tenements whereby 

& they may be diſtrained, then they ſhall be attached 

by their bodies; ſo that the ſheriffs in whoſe bailiwick 

they be found, ſhall cauſe them to come to make 

their accounts.” But any freehold eſtate in his own 

rizht, though not ſufficient to ſatisfy the demand, took 

the caſe out of the ſtatute; ſo alſo, if he did not with- 

draw bimſelf; and if the bailiff was arreſted wrong- 

fully, he might have his remedy againſt the lord by ac- 
tion, 2 Inſt, 144. 

The 


ce 
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The next ſtatute was in protection of the merchants, $tatute of 
made in the Iith year of the reign of Edw. 1. and called merchants 
the ſtatute of Acton Burnel, the parliament at that 1 _ = 
time being held there. It recites, that “ foraſmuch as arreſts owed 
« merchants, which heretofore have lent their goods to in favour of 
« givers perſons, be fallen in poverty, becauſe there is aan. 
« no ſpecdy remedy provided whereby they may ſhortly 
« recover their debt at the day of payment; and for 
this cauſe many merchants do refrain to come into 
« the realm with their merchandize, to the damage of 
« ſuch merchants and of the realm ;” and it then gives 
a power to the merchant of bringing his debtor before a 
magiſtrate, and getting his debt acknowledged, and af- 
ter the day of payment ſuing out his proceſs againſt his 
property ;z and if that was not ſufficient, to take is body, 

But as this ſtatute was not much enforced, in the 15th and lands al- 
year of that king, another ſtatute was paſſed of a much N 1285 
more rigorous nature, reciting the former, and givin 

further powers of ſelling the land of the debtor by a 
reaſonable extent, and to impriſon him till ſatisfaction 

made. 


The two laſt- mentioned ſtatutes form one law called 
the ſtatute of merchants. 


This privilege having been given to the merchants, 23 _ ROI 
the barons claimed ſtill further power on their part, and er cant xy 158 
in the ſame 13th year of Edw. 1. (c. 11.) another act and proceſs of 7 
paſſed in favour of them, ordaining ** that when maſters —_—_ = =- 
% have aſſigned auditors to take their accounts, and their“ ec teren. ö 
&« ſervants, bailiffs, chamberlains, and receivers are found 
in arrear, their bodies ſnhall be arreſted, and by the 
** teſtimony of the auditors, ſhall be ſent or delivered 
to the next gaol, to be kept by the ſheriff in irons, at 
* his own coſts, till he ſatisfies the arrears.” The ſta- 
tute further gives the conſequential proceſs of exigent 
and outlawry thereon. Yide the ſtatute. This was a 
ſevere law, in compariſon to that of Henry 3. firſt paſſ- 
ed againſt bailiffs. 


Thus ſtood the law of arreſts, till the 25th year of 28 Edw. 3. 
the reign of Edw, 3. (c. 17.) when it was enacted, that © 7! 
ſuch proceſs ſhall be made in a writ of debt and detinue Arreſt extended 
of chaitels, and taking of beaſts, by writ of capias, &c. to debt and de- 
as is uſed in a writ of account. Y PAY 
he 
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The ſtat. of Edw. 1. therefore was then extended to 
27 Edw. 5- actions of debt, and detinue. The ſtat, of 27 Edw. z. 
Conuſor of ſta- ſtat, c. 2. 9. enables the mayor of the ſtaple to arreſt the 
5 conuſor of a ſtatute ſtaple. For a long period of time, 
Arreſt given iu namely, a century and an half, no further extenſion of 
actions en the the law of arreſts took place, until at length, in the 
axle; 19th year of the reign of Hen. 7. (c. 9) The fame 
| proceſs is given in adlions upon the caſe as in treſpaſs: or 
23 Hen-%. debt. And in the 23d year of Hen. 8. (c. 14.) the like 
in forcible en- Proceſs is ordained in actions for forcible entry on 5 
try, anauity, Rich. 2. and alſo in actions of annuity and covenant, 
and covenant.” And, laſtly, by the 21 Jac. 1. c. 4. it is extended to 
21 Jac. I- Go 4+ | Ai d th \. f. . h 
In penal actions Popular actions, and the ſame procels given in them as 
in treſpaſs vi & armis at common law, 


Thus, by the interference of the legiſlature from time 
to time, in the proceſs of the capias, and its concomitants 
the exigent and outlawy, now given in all civil caſes : 

in the aQtion of treſpaſs, replevin, eje&ment, deceit, 
conſpiracy and fraud, by common law ; and in account, 
debt, detinue, caſe, annuity, and covenant, by the above 
ſtatutes. 


eee _ One circumſtance, perhaps, which expedited this ex- 

by the 8 tenſion of the capias, might be, that the legiſlature ſaw 

indirect means. the courts were effe ting, by indirect means, the im- 

priſonment of the defendant, though not directly au- 

thorized ſo to do. And this was accompliſhed by the 

practice of declaring, as it is now termed, by the bye; 

that is, of charging the defendant, after he was once in 

court for one cauſe of action, with another freſh cauſe, 

Now, as at common law, the charge muſt have been a 

treſpaſs to have authorized an arreſt, proceſs was ſued 

out upon a charge of treſpaſs, on which the party was 

taken into cuſtody, and then this fi&itious charge was 

; ſuſpended or abandoned, and a declaration delivered by 

3 by the bye, charging him with a common debt or breach of 

1 88 promiſe; for it was held by the practice of the court 

that when once the party was in the cuſtody of the 

court, he was to be detained there till he had anſwered 

every charge which might be brought againſt him, 

pending the inveſtigation of the original charge. Such 

; was the mode adopted both in the King's Bench and 
n all the courts. 

availed themſelves of the ſame kind of fiQion by 

charging 


Common Pleas, and the court of Exchequer alſo 


mw,” © © w ® ..* wv qa 
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charging a perſon with being a ſuppoſed debtor of the 
king, getting him into their cuſtody, and declating in 
any common civil action. 5 


But although the capias was by degrees extended to Capias at firſt 
civil actions as above ſhewn, till it only iſſued in con- 9 
ſequence of the party's diſobedience to the proceſs of diſobeyed the 
the court; for it was neceſſary in both courts that the Pone or attach» 
original bill or writ ſhould be firſt filed or regularly iſſu. Tt: 
ed, that the plaintiff ſhould find real pledges to profe- 
cute, leſt his action ſhould be malicious, and that a ſum- 
mons or warning to appear ſhould be firſt given to the 
party by the ſheriff on the writ of pore or attachment, 
and it was not till a diſobedience thereto, that the capias 


was to iſſue. 


* 


Put even theſe preliminaries were by degrees omitted Capias aſter- 
as unneceſſary, the pledges to proſecute, as we have dr phage in 
before ſeen ¶ Appendix C], became mere matter of . 
ſorm, and at length, for the ſake of expediting the pro- 
ceedinge, and preventing the defendant from eluding 
the proceſs of the court, it became the practice to ſue 
out the bill of Middleſex and capias in the firſt inſtance, 
without any original bill actually filed, or original writ 
ſued out, or any ſummons or warning given to the de- 
ſendant, This practice prevailed in a great degree be- 
fore the time of Charles the Second; but by the ſtatute of 
the 13th of that king, whereby the real cauſe of action 
was obliged to be inſerted in the proceſs, it came into 
general uſe. For upon that the court of King's Bench, Introduction at 
o preſerve its juriſdiction over civil cauſes where the“ m 
paity was to be arreſted for above 40/7. was obliged to 
reſort to the expedient of inſerting the ac etiam in their 
bill of Middleſex [as before ſhewn, Appendix B.] On in both courts 
which account Sir John Keelynge, then Ch. Juſ. of 
the King's Bench had a long conteſt with Sir John : 
Vaughan, then Ch. Juſ. of the Common Pleas, who | 
died during the altercation; and Sir Francis North, who 
ſucceeded the latter judge, being unwilling to renew 
the diſpute, ſuffered the court of King's Bench to con- 
tnue quietly in the exerciſe of that practice, and made 
an order for the allowance cf a ſimilar clauſe of ac etiam Operation there- 
in the writ of capias quare clauſum fregit, the common vt 
proceſs ef that court, and that it ſhould be ſo uſed in all 
bailable actions. The conſequence of which was, that 
the 


Of the 13 Car. 2, 
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No uſe for ori- 
ginal bill or 
writ, except on 
error aſter judg- 
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the ac etiam became a ſubſtitute for the original writ ; nor 
did any original writ iſſue; which is the practice at this 
day in all perſonal actions where the plaintiff does not 
intend to proceed to outlawry, in which caſe the origi- 
nal writ muſt be ſued out. So that the arreſt was ay. 
thorized by the bill of Middleſex, or capias, which ſup- 
poſed that the defendant had committed a treſpaſs, or 
broken the plaintiff*s cloſe vi et armzs ; and the engraft. 
ing of the clauſe of the ac etiam was only to ſhew the 
true cauſe. of action, and to point out to the ſheriff to 
what amount above 407. he might inſiſt upon bail. 


Such is the brief hiſtory of the law of arreſts, and of 
the ſeizure of a man's perſon, in the firſt inſtance, upon 
a bill of Middleſex, /atztat, or capias, without any pre- 
vious writ. The delay of ſuing out the original is thus 


— ayoided, and the expence of the fine payable thereon to 


the king ſaved (for which ſee Appendix B.), whilſt the 
whole proceedings are grounded upon the mere ſuppoſi- 
tion that an original bill or writ, have been previouſly 
filed, without which the court could have no juriſdiction 
in the action. The want therefore of ſuch an original 
would have been fatal on a writ of error, but now it is 


ment by default. cured by ſtatute of Elizabeth after verdict, and is only 


cauſe of error after judgment by default; and even in 


this caſe, if error be brought upon application to the 


maſter of the rolls, an original may be made out nun 
pro tunc, which will operate by relation ſo as to warrant 


the proceedings; and this, even in penal actions. [Sec 
Appendix B.] | 


Thus have we endeavoured to ſhew the riſe and pro- 
greſs of that power which the creditor exerciſed, and 
ſill may exerciſe over the perſon of his debtor ; it re- 
mains now to explain in what way the ſeverity of the 
law has been in ſome degree mitigated in favour of the 
latter, by his diſcharge on bail, and the difference be- 
tween common and ſpecial bail. 
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Of Bail in Civil Actions; of the Difference between 
Common and Special Bail ; and why in K. B. it 
is called filing Common Bail, and in C. B. enter- 
ing an Appearance. | For the Forms of Writs, 
fee Appendix F.] 


HE arreſt of the defendant, as appears from the Arreſt in treſ- 
preceding note, was warranted in all actions where- P*{5 «nd on pro- 
, . ceſs of capias, 
in the proceſs of capias was allowed, and in all caſes 
whatſoever of Re Yor vi et armis. The amount of the without any 
debt or demand, or the extent of the injury, was of no *<!p<& N 
conſequence, the ſheriff was ordered by virtue of the . I 
proceſs to ſeize the defendant, and to detain him in 
cuſtody till the return of the writ. No bail was al- 
lowed, at leaſt it was at the peril and riſk of the ſheriff 
to take bail. The liberty of the ſubject, ſo ſtrenuouſly 
protected by the arm of the common law, ſeemed now 
expoſed to the moſt imminent danger. The ſecurity Hardſhips en- 
which a defendant derived from the pledges to proſe- dured. 
cute, formerly given by the plaintiff at the commence- 
ment of his ſuit, and who were anſwerable if he 
did not ſhew ſome foundation for his claim, no 
longer exiſted. No ſpecific charge was alledged in the 
proceſs; no debt ſworn to; any one was liable to be 
iuddenly ſeized by the iron hand of power, and dragged 
from his home to a dungeon, a victim to malice or 
revenge ; a ſerious ſufferer for the ſmalleſt and moſt 
trivial debt or offence. When arreſted, he was ſub- Fxtortion of the 
je& to the inſults, oppreſſion, and extortion of the Mheritts. 
theriff or his bailiffs ; who, availing themlelves of the 
undue advantages of their ſituation, aCtually let out to 
farm the emoluments of their offices. "The courts in- piſeretiopary 
deed exerciſed a diſcretionary power, and in very trifling power in court 
actions ſuffered the parties when brought into court to t e AY 
90 at large, which was the origin of common bail, as oy” 966 * 
will be preſently ſhewn ; but then it muſt have appeared erciſed. 
upon the face of the proceſs that the demand was for 
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a trifling ſum, and there was no reſtraint upon the 
plaintiff to prevent his lating the cauſe of action to be to 
any amount. Such was the hardſhip which attended the 
No remedy till law of arreſts ; nor was any remedy attempted to be ap- 
the ſtatute 5 er e 
23 Hen. 6. c. 9. Plied till the 23d year of the reign of Henry 6. when an 
act paſſed, ena@ing * That ſuch offices (namely ſheriffs 
* and the like) ſhould no longer be let to farm, and that 
&« perſons arreſted ſhall be diſcharged upon reaſonable 
6 ſureties of ſufficient perſons, having ſufficient within 
e the counties where ſuch perſons be ſo let to bail, to 
& keep their days in ſuch place as the writ ſhall require. 
See an explanation of this ſtat. ch. 4. ſec. 4. But this 
act was but of little avail, for ſtill malice might be gra- 
tified, by proſecuting for a ſum far beyond the ability of 
Extent of bail the defendant to get bail for: more eſpecially in the 
in K. B. Sy a 
King's Bench, as, by the practice of that court, who- 
ever became bail was anſwerable not merely for his 
forthcoming to aniwer that charge for which he was ar- 
reſted, but to anſwer all other perſons that ſhould come 
in againſt him, and ſue him by & pending the firſt ſuit; 
and moreover, as the charge was tor a treſpaſs, and the 
damages to be recovered uncertain, the bail were not 
bound in any certain ſum, but engaged that the de- 
tendant ſhould pay to the plaintiff whatever he reco- 
vered, or render himſelf to the marſhal, er that they 
would fatisfy the damages.. But in the Common Pleas the 
practice was otherwiſe, for there a certain debt or damage 
Renſon of dif-. was expreſſed in the writ, and the bail only ſtipulated 
ference in their for him in the action, and in a ſum certain. It is for 
recognizances. this reaſon, and from this ancient practice, that the te- 
cognizances in the two counts at this day differ; in the 
Common I leas being taken in a ſum certain, in the 
Courts did not King's Bench not. Nor did ihe courts exerciſe their 
1 diſcretionary power ſo as to rant efſectual relief; for 
their practice was, not to diſcharge the deferdant on 
common bail in any caſe where the plaintiff ſtated his 
cauſe of action to amount to 10/7. or upwards, though 3 
little beſore they limited it to 2c/. 


which was but 
of little avail. 


In C- B. 


N The engine of oppreſſion, which the law of arreſts at 
X 5 US 


ſe \ that time was, in the hands of the wicked and power- 
ppears from : | 
preamble of ful, manifeſtly appears, not only from the preamble c. 
t d 6. and the above ſtatute of 23 Hen. 6. which reprobates tne ex- 

2 ca. tortion and injuſtice complained of, but alſo from that 
of the ſtatute of 8 Eliz. c. 2. whereby the legiſlature 


gave 
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: gave coſts and damages to the defendant as a check to f 
the abuſe which prevailed of bringing malicious actions, 

; and after the impriſonment of the party, not even de- 

: claring in them, and for which, before this ſtatute, there 

. was no redreſs to the party injured. The ſaine ſtatute — _ 
h alſo provides againit another evil which exiſted, of ſuingg 

8 out proceſs and arreſting a party in the name of a third 

| perſon without his leave, and often when no ſuch per- 

ns {on exiſted. 

4 It ſurely appears ſurpriſing that no ſteps were taken 

oa to eaſe the ſubject of a load, the weight of which was 

Y ſo manifeſtly oppreſſive. But from the time of Henr 

» the th, till the 13th of Charles the 2d, nothing ap- A of 13 Car. a. 
0 pears to have been done: an act then paſſed which has 


(1 


ce 


e ex- 40 
* chat 10 


— 
— 
— 
— 
— 
— 
8 
— 


. before been noticed in Appendix B. and D. ordering 

his the particular cauſe of action to be expreſſed in the writ, in 

all caſes where the ſheriff was required to take bail for 

40l. or upwards, which was the origin of the ac etiam 
clauſe in the writs. But ſtill nothing prevented the Peſect thereof. 
damages or debt being laid at any enormous ſum the 

party choſe ; and the mere expreſſing the cauſe of 

action, as debt or the like, in the writ, ſo long as the 

amount of ſuch debt was laid at the option of the 

plaintiff, could be but of little avail: beſides which, 

even if the ſpecific demand was accurately ſtated, 

it only applied to caſes where bail was required for 

40. The poorer claſs of people therefore were ſtill 

the objects of oppreſſion ; and though no ſpecific cauſe 

of aCtion were mentioncd, yet they were compelled to 

find bail for 4o/. or be thrown into priſon. Nor was Moſt effeQual 


any relief beſtowed till the late period of the 12th year 2 
of 


1 12 Gco. I. c. 29+ 
the reign of George the Firſt; when an act paſſed 


2 Geo. 1. c. 29.), by which it was enadded, “ That 8 e 
no perſon ſhall be held to /pecial/ bail upon any pro- 
ceſs where the cauſe of action thall not amount 
to 10/.; but in ſuch caſe the plaintiff ſhall only 
ſerve him with proceſs, and if he does not apprar, 
plaintiff may file common bail, or enter an appear- 
ance for him. And in all caſes where the debt or Affidavit ot debt 
cauſe of action amounts to 100. an affidavit muſt be reduircd. 
made before a judge or proper commiſſioner, and 1 
the ſum ſpecified in ſuch affidavit ſhall be indorſed on the ray ey Dri 
back of ſuch writ or preceſs ; for which ſum ſo indorſed, 
the fherrff* or officer jhall take bail, and fer no more. It 

u 2 | *© BO 
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Made perpetual, 
and extended to 
inferior courts. 


Ac etiam only 
required as be · 
fore. 
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e no ſuch affidavit and indorſement, the defendant is 
© not to be arreſted, let the amount of the debt be 
« what it may.” The court ſtrialy require the afh- 
davit to be poſitive. See ch. 4. ſec. 1. 


The above ſtatute was made perpetual by the 21 
Geo. 2. c. 3.; and by 19 Geo. 3. c. 70. no arreſt is al- 
lowed on proceſs out of zxferior courts if the cauſe of 
action be under 10/. 


It is obſervable, that nothing is ſaid in the above ſta. 
tute of the ac etzam clauſe, or of ſpecifying the true 
cauſe of action in the writ ; fo that the law in this reſpeQ 
ſtands as before, and no ac etiam need be inſerted un- 
leſs the defendant is to be held to bail for 4o/. as by 
the ſtat. 11 Car. 2. 1 H. Blac. 310.; though the com- 
mon and indeed the beſt way is to inſert it in all writs 
where defendant is to be held to bail. 


Such were the ſlow but gradual ſteps by which juſtice 
ſeems to have advanced to the relief of defendants, who, 
at length, when arreſted, became entitled to be dil- 
charged upon bail, and their adverſary compelled to 


| ſpecify upon oath the nature of the charge and exaQ 
amount for which the ſheritf was to take ſecurity. 


How the anci- 
ent and modern 
practice of ar- 


reſts differ. 


Thus ſtands the law at this day ; and the difference 
in this reſpect between the modern and ancient practice 
is moſt extraordinary. Originally no arreſt was allowed 
for any debt, or purely civil cauſe of action, but only 
for treſpaſſes committed vi et armis. Now the law is re- 
verſed, no arreſt being allowed in actions of treſpaſs 
vi et armis, (except by a particular order of a judge, 
but only in caſes of debt and other civil actions. 


But, in what caſes ſpecial or common bail is now re- 


quired, fee ch. 2. 


Different kinds 
of bail; to the 
ſheriff, and to 
the action. 
Bail to the 
tberiff. 


It is obſervable that there are two kinds of bail; 
bail to the ſheriff, or bail below ; and bail to the action, 
or bail above. The firſt is given to the ſheriff imme- 
diately upon the arreſt, according to the ſtat. Hen. 6. 
the ſureties enter into a bail-bond, with a condition that 
the defendant ſhall appear in the court, and at the time 
ſpecified in the writ. Formerly, if the condition 45 

1 


/ TC- 


* 
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bond was broken, the plaintiff could only proceed againſt 
the ſheriff, by ruling him to return the writ; but he 
had no remedy againſt the ſureties on the bail-bond, 
unleſs the ſheriff delivered it up to him, and gave him 
leave to ſae in his name, which was purely optional. 
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But as an additional remedy (by the 4 and 5 Ann. Of the aſſign- 
c. 16. f. 20.), the ſheriff, at the requeſt and coſt of the ms 26 baile 


plaintiff, muſt now aſſign to him ſuch bail-bond, by a 
proper indorſement thereon, and plaintiff may bring an 
action againſt the ſureties in his own name; ſo that 
now he has a double remedy, either againſt the ſheriff, 
which he may ſtill purſue, or againſt the bail, as aſſignee 
of the bail-bond, Eh 


When the defendant has appeared according to the Bail to the ac 


condition of the bond, bail above, or to the action, are tion. 


then put in, who enter into a recognizance to be an- 
ſwerable for the damages, which may be ultimately 
awarded if the defendant does not pay them, or ren- 
der himſelf to priſon : theſe recognizances differ in the 
two courts, as before obſerved. | 


For a full explanation of bail below and bail above, 
and proceedings therein, ſee ch. 4. | | 


Before I leave this ſubje& of bail, it may be uſeful Origin of com- 
to add a few words on the origin of common bail, and mon bail, and 


the difference between that and ſpecial bail. The latter, 


difference be- 
tween that and 


we find, is when real reſponſible ſureties are actually ſpecial bail- 


given; the former is merely nominal bail, John Doe 
and Richard Roe, of no roſſible uſe, by way of pledges 


or ſecurity, Vet it ſeems that the diſtinction between Common bail of 
common and ſpecial bail took place very early, for Sir great antiquity, 


Edward Coke cites an entry of bail in the twenty- 
leventh year of King Henry the Third, coram rege, in 
theſe words, H. P. captus per querimoniam mercatorum 
Flandriæ, et impriſonatus offert domino reg! Hus & 
* HAUT in plegio ad flandum recto, & ad reſpondendum 
** predittis mercatoribus, et omnibus aliis qui verfus cum lo- 
qui Voluerint,” &c. Of theſe words (ſays Sir Edward, 
** 4 Inſt. 72.), hus and haut (two French words), /us 
** {ignifying an elder tree, and haut, the ſtaff of an 
** halbert, &c. I leave the conjecture that ſome have 
made thereof to themſelves : we think it was then 
common bail, now changed to Do and Ro; and the 
Uu 3 rather, 
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Reaſon thereof. 10/. ; and although in cauſes under 100. actual bail was 


How in C. B. 
called entering 
an appearance. 


Reaſon thereof. 4 fie ſuit of A. B. The reaſon of this ſeems to be, that 
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& rather, for this word offert : and it is obſervable, that 
„ by putting in bail at one man's ſuit, he was in c/- 
&* tocliã mareſchalli to anſwer all others which would 
* ſue him by bill, and this continueth to this day.“ 


This concluſion of that eminent lawyer appears fairly 
drawn ; and the ſtudent may, from ſuch an authority, 
with confidence infer, that the praCtice of putting in 
common bail is of ancient origin. We have before 
ſhewn, that the court exerciſed a diſcretionary power 
in holding defendants to ſpecial bail or not, according 
to the amount of the demand. At firſt, as appears by a 
rule of court in the Complete Attoruey, printed in 
1676, fol. 45, they limited it to 20/. aſterwards to 


not required, yet the defendant was brought up by the 
ſheriffon the return of the writ, and in order that he might 
be in court, and ſuppoſed to be in their cuſtody ready to 
receive any other charge that might be exhibited againſt 
him, common bail was filed of record in the names of 
John Doe and Richard Roe. And it is now neceſſary 
that this common bail ſhould be filed in all actions 
not bailable, betore the plaintiff can proceed, for till 
then the defendant is not in court; but the laſt ſta- 
tute of 12 Geo. 1. c. 29. after the defendant has been 
ſerved with proceſs, the plaintiff, if he does not appear 
within the time allowed, may file common bail, or en- 
ter an appearance for him. 


In the Common Pleas the ſame diſtinction is made 
between common and ſpecial bail; but it is there called 
entering an appearance; and the form, inſtead of being 3s 
in the King's Bench, that A. B. having been ſerved with 
proceſs, is delivered to bail, (that is ts ſay,) to "Lag Doe and 
Richard Ric, at the ſuit of C. D. it runs thus, B.'s af- 
pearance for A. B. late of VV. in the ſaid County, yeoman, 


in the King's Bench, as their original juriſdiction was 
only in matters of treſpaſs, and the bill was therefore 
ſometimes called the bill in treſpaſs, and as in all cafes 
of treſpaſs the party was liable to be arreſted, the de- 
fendant was of courſe in every aCtion brought into 


conch and delivered into the cuſtody of the mar- 
thal, 


There 
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There was no proceſs to compel an appearance, as by 
diſtringas, or the like; but as the bill now called the 
bill of Midadleſex, or the latitat, was only ſuppoſed 
to iſſue in caſes of treſpaſs, the defendant's perſon was 


liable to be ſeized: when in court, he was ſuppoſed to 


be in cuſtody of the marſhal ; it was upon this ſuppo- 
ſition that other actions not of treſpaſs, were aſter- 
wards brought againſt him. And to preſerve this juriſ- 
diction, it was neceſſary that he ſhould either be in the 
actual cuſtody of the court, or let out by the court 
upon bail; which, when civil actions became bailable, 
was done by giving fpec:al bail, as it is called; or, if in 
the diſcretion of the court they thought it too trivial a 
caſe to require real ſureties, the defendant was ſuffered 
to remain at liberty, by putting in nominal perſons, 
called filing common bail, ſtill keeping up the /uppo/ition 
that he was in the cuſtody of the court, but only out 
upon, bail, Whereas in the Common Pleas no ſuch 
ſuppoſition of the defendant being in the cuſtody of the 
court prevailed; and the intention of the proceſs was 
originally very different, the operation of the attach- 
ment, or ſummons and diſtringas, being nothing more 
han to compel the appearance of the party; if he volun- 
tarily appeared, the proceſs ceaſed : and indeed, upon the 
ſirſt 1ntroduCtion to the capias, it was only as a puniſhment 
for the refractory diſobedience of the defendant in not 
appearing to the former proceſs. This appearance was 
entered in the proceedings of the court. There was a 
day called the appearance day, being the quarts die poſt 
after the return of the procets. The uſe of the appear- 
ance was to ſhew that the defendant was in court to 
anſwer the charge againſt him: it had no other end to 
effect. After the introduction therefore of the capias, 
and the practice of taking bail, if the judges of the 
court, who exerciſed their diſcretion, thought the ac- 
tion not of ſufficient importance to require ſpecial bail, 
they permitted the party to remain at liberty, and only 
requeſted him voluntarily to enter his appearance, fo as 
to ſhew himſelf ready to anſwer the charge; and we 
find by the Nat. of 12 Geo. 1. c. 29. that if this is not 
now done by the defendant after ſervice of proceſs in 
actions not bailable, the plaintiff may enter an appear- 
ance for him. "This ſeems to account for the differen e 
of the practice in che two courts, in actions not vail- 

Uu4 able, 
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able, by common bail being filed in one, and an appearance 
entered in the other. 


12 Geo. 1. does It may be proper to add one more obſervation upon 
— eee the ſubject; namely, that the ſtatute 12 Geo. 1. does not 
Final, quare take away the ancient method of proceeding in the 


clauſum fregit, court of Common Pleas by original and diſtringas: it 
or ſummons. only preſcribes a new mode by way of proceſs againſt 
Bar. 407 the perſon; but plaintiff may ſtill proceed againſt the 
goods of the defendant by pore and diſtreſs, or ſummons 
and diſtreſs, as the cafe may be. If in treſpaſs, or on 
the caſe, or ſuch like actions ariſing ex delicto, the an- 
Reaſon why in Cient proceſs is by pone, or attachment and diſtringas ; 
declaration in if in debt, covenant, or actions ariſing ex contractu, it is 
C. B. defendant by ſummons and diſtringas; which is the reaſon why in 
is ſometimes at- . . 
tached, and the declaration in the Common Pleas, in the former 
ſometimes ſum- aCtions it 1s ſtated defendant was ATTACHED, and in 


moned- the latter that he was ſummoned to anſwer plaintiff, 
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Forms of Proceſs and Writs in King's Bench in 
Proceedings by Bill; as well in Caſes where 
Common as where Special Bail is required. 


Form of bill of [V[{PDLESEX, to wit. —The ſheriff is com- 

Middleſex. 40 manded to take A. B. (lere inſert John Doe 
r Richard Roe, / but one real defendant, varying the 
& fictitious defendant's chriſtian name from the real defend- 
&* ant's chriſtian name), if they be found in his baili- 
* wick; and that he keep them ſafely, ſo that he may 
have their bodies before the lord the king at /Ve/t- 
* minſlcr, on (inſert here any return you chooſe to make your 
* writ of }, to anſwer C. D. in a plea of treſpaſs ; and 
„ that he may have there then this precept. 


„By bill, Mansfield and Way.” 


. 
ice: 


Mr. C. D. you are ſerved with this proceſs, to the in- 
5 tent that you may, by your attorney, appear (if againſt 
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% man and wife, ſay, for yourſelf, and Mary your wife, or 


« as her chriſtian name be, ) in his majeſty's court of King's 
« Bench, at the return thereof, being the (the day of the 
* month and year of return, unleſs ſame month, and then in- 
« ſtant ſufficrent), in order to your defence in this action.“ 


Treſpaſs is ſufficient in this court on all proceſs where Remark, 
bail not required, except againſt bail on recognizance | 
after judgment againſt the defendant, when the tollow- 
ing ac etzam muſt be inferted, whether bailable or not, 
after the word treſpaſs ; 


& And alſo to the bill of the ſaid A. to be exhibited Ac etiam in 
&© againſt the ſaid B. in a plea of debt on recognizance, — recog. 
« according to the cuſtom of the court of our lord the 
King, before the king himſels.” 


In all bailable caſes an ac etiam is inſerted, according 
to the nature of the caſe, immediately after the word 
treſpaſs, and before the word and. See forms thereof 
infra. | 


The writ muſt have the attorney's name and day, Indorſed, how. 
month and year when ſued out, indorted on the back, 


If bailable, theſe words are to precede attorney's name, 
on oath, bail, for (the ſum ſworn to. ). 


This writ is only ſigned for which purpoſe you make 
a præcipe for the office in manner follow ing: 


% Middleſex, to wit. —Pill for A. B. againſt C. D. Pracipe. 


© If bailable, you ſcore under defendant's name thus, 
C. D. returnable (the return of writ.)” 


Day, month, and] If bailable, ſay On oath, bail for Indorſed on 
year, attorney's þ ( ſum ſworn to), over day, month, and back. 
| year. 


If defendant cannot be ſerved before return with com- 
mon proceſs, or arreſted on bailable bill of Middleſex, 
make out an alias in form following: 


* Middleſex, to wit, —The ſheriff is commanded, as Alias bill. 
before he was commanded, to take, &c. (and ſo on 
« verbatim 
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« verbatim as in former precedent} ; only if bailable (nz. 


„ ze to defendant to appear muſt be omitted, and an ac cti. 


Præcipe for 


Indorſement · 


Pluries bill. 


Przcipe ſor 
Plurics. 


Nan omittas 
Bill. 


Forms in C B. 


Form of cap» 


ad reſpoud. 


* am inſerted therein according to the nature of the caſe.”) 


« Middleſex, to wit. Alias bill for A. B. againſt C. D. 


| Day, month, and year, ] 


attorney's name, and - Returnable [return of alias). 
when bill ſued out. j 


If alias not executed, make out pluries as follows: 


& Middleſex, to wit. — The ſheriff is commanded, 2 
& gſtentimes heretofore he hath been commanded, ty 
& take, &c. (as in bill of Middleſex).“ —If the alias « 
pluries are bailable, mention in præcipe when affidayi; 
ſworn, and when firſt writ taken out, 


Præcipe for office, ſame as before ; only, inſtead cl 
alias bill, ſay pluries bill. 


You may continue this writ for four terms, and if 
not executed, then ſue out a new bill of Middleſer 
pay tor ſame in term or vacation as at firſt, 


If defendant lives in any liberty in the county, then 
make out a non omttas bill of Middleſex, in form follos- 
Ing: 8 


& Middleſex, to wit. — The ſheriff is commanded, 
e that he do not torbear by reaſon of any liberty in his 
„ county, but that he take (as before on a batlable bil, 
„alias or plurics).” 


Pracipe, ſame as before, only calling it non omitta! 
bill for, &C. 


Note. In your ac etiam, in this court, it is the com- 
mon pi actice to make ſum double that ſworn to. 


Forms of Proceſs and Writs in Common Fleas. 


© Gorge the Third, &c.—Tothe ſheriff of Midilefer, 


e greeting: We command you, that you take A. B. late 
6 6 


a. Yy wy 


SS XY 


„ 00 
15 Of 
avit 


dead 


d it 
fr 


then 
lows 


ded, 
| his 
bill, 


1114 


om · 
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« of London, merchant, and John Doe, late of the ſame 
« place, gentleman, if they may be found in your bai- 
* liwick, and ſafely keep them, ſo that you may have 
their bodies before our juſtices at He/tminſter, on (the 
return io anlwer to C. D. in a plea; wherefore, 
« with force and arms, the cloſe cf the ſaid C. at Lon- 
“don, they broke, and other wrongs to him did, to the 
* great damage of the ſaid C. and againſt our peace, 
* (here inſert an ac etiam, if the action is bailable,) and 
% have jou there this writ, Witneſs, Sir James Eyre, 
“ Knight, at Weſtminſter, (the tte, if in term, the 


« firſt day of term; if in the vacation, the laſt day of the 


preceding term), in the 12th year oi our reign.” 


This writ hath the filazer's name of county where 


ſued out; and if defendant is to be ſerved therewith, 


you add a notice, 


« Mr. A. B. 


© You are ſerved with this proceſs, to the intent, that Notice, 
« you may, by your attorney, appear in his majeſty's = 


court of Common Pleas, at the return thereof, being 


* the day of in order to your defence in this 
action. | 


April 1795. 
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4 Middleſex, to wit. Capias for C. D. againſt A. B. Præcipe for cap. 


late of London, merchant. Treſpaſs at Meſiminſter. 2 


% Returnable the return. 


** May 1795.” 


d reſpond. 
here no bail 


" Midaleſex, to wit. Capias by continuance for C. D. Præcipe ſor cap. 
** againſt A. B. &c. [varying it according to the nature by continuance. 


* of the action]. 


| 6. Return, &Cc. 
% Tune 1795.“ 


There is no difference in the capias by continuance 
from the fitſt capias. 


Lou muſt take out capias by continuance in this man- 
ner, till defendant is atreſted, or ſerved with proceſs, 
The ſum ſworn to muſt be indorſed on writ, together 


with attorney's name, day, month, and year when ſued 
Out, 


Carry 


Przcipe for teſt, 
capĩas · 


Form of teſt. 
cap. 


Meſtminſter,“ &c. 


Przeipe for non 
omittas capias- 


Form of non 
omittas. 
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Carry præcipe, writ, and affidavit, (iF bailable, ) to the 
filazer of the proper county, who will make out cap:a;, . 
or you may make it out yourſelf, 


& Lincoln, to wit. Teflatum capias for C. D. againſt 4e 
4% A. B. late of, &c. and for 1000. on promiſe. 4 
1 ; «© Returnable, &. 60 

« Affidavit for 50ʃ. 4 


& June 1795.“ 
George the Third, &c. To the ſheriff of Buckng. Wl «« 
ham, greeting: We command you, that you take 7 
& A.B. late of, &c. if he ſhall be found in your baili- Wi « 
* wick, and keep him ſafely, ſo that you may have 6 
* his body before our juſtices at Meſiminſter, on ( 
& return), to anſwer to C. D. of a plea; wherelore, & 
& with force and arms, he broke the cloſe of the ſaid 
% C. D. at London, and did other injuries to him, to 
cc the great damage of the ſaid C. D. and againſt our 
<< peace, {or according to the nature of the action, as d. 
rected by the foregoing precepts) : AND ALSO, that 
4c the ſaid A. B. anſwer the ſaid C. D. according to the 
&© cuſtom of our court of the bench, of a certain plex, 


ec 


* 


o 


& &c. as diredted under head of ac etiam, according 
e to the nature of the caſe : And whereupon, our ſhe- b 
& riffs of London returned to our juftices at Meſiminſir, ( 
« at a certain day now paſt, that the ſaid A. B. was 0 
& not found in their bailiwick; whereas it is teſtifi 8 
&* in our ſaid court, that the faid A. B. doth lie hid, and l 


runs from place to place in your county, and have 
there this writ. Witneſs, Sir James Eyre Knight, at 


If defendant lives in any liberty which ſheriff cannc! 


Enter, as the cinque ports, &c. you muſt take out a nr 
emitias. 


& Northampton.—Non omittas capias for C. D. again 

« A. B. late of, & c. and alſo for, ææc. 
& Return, &c. 

« Affidavit for 501. ; 

& Fine 1795: . R. R.“ 

* George the Third, &c. To the ſheriff of Northan- 

&* gon, greeting ; We command you, that you do not omi, 
by reaſon of any liberty of the liberty of O. in you! 
count], 
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„ county, but that you take A. B. late of, &c. if he 
% ſhall be found in your bailiwick, and that you keep 
te him ſafely, ſo that you may have his body before our 
« juſtices at Weſtminſter, on (the return), to anſwer 
„C. D. of a plea, &c. as in præcipes, &c.; and alſo, 
« that the ſaid A. B. may aniwer the ſaid C. D. &c. 
« as in ac etiams, & c.: And whereupen you returned 
« to our juſtices at Meſiminſier, at a certain day now 
« paſt, that the bailiff of the atoreſaid liberty, whom 
« you commanded, by virtue of our ſaid writ to you 
e thereupon directed, to take the ſaid A. B., gave 
« you no anſwer thereto, and have there this writ, 
© Witneſs, Sir James Eyre Knight, at Heſiminſter, 
&c, 

If defendant cannot be ſerved or taken on the tefta- 


tum capias, or non omittas capias, you iſſue continuances, 
as you do on the common capias. 


Forms of ac etiam. 


To anſwer A. B. in a plea of treſpaſs; and alſo to a Ac etiam in 
bill of the ſaid A. B. to be exhibited againſt the ſaid debt on bond. 
C. D. for 100. debt, according to the cuſtom of the 
court of our lord the king, before the king himſelf, it a bill 
of Middleſex ; but if a latitat, ſay, according to the cuſtom 
of the court before us. 


In a plea of treſpaſs; and alſo to a bill of the ſaid ln trover. 
A. B. to be exhibited againſt the ſaid C. D. for convert- | 


ing of the goods and chattels of the ſaid A. B. to the 
value of 5ol. according, &c. 


In a plea of treſpaſs; and alſo to a bill of the ſaid Detinue. 
A. B. to be exhibited againſt the ſaid C. D. for detain- 


ing the goods and chattels of the ſaid A. B. to the value 
of 500. according, &c. 


In a plea of treſpaſs; and alſo to a bill of the ſaid Covenant 
A. B. to be exhibited againſt the laid C. D. for breach 
of covenant to the damage of the ſaid A. B. of 60/. ac- 
cording, &c. 

In a plea of treſpaſs; and alſo to a bill of the ſaid Aſlaule. 
A.B. to be exhibited againſt the ſaid C. D. tor aſtault- 
ing, beating, wounding, and evilly treating the ſaid 
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If ſeveral de- 
fendants. 


For crim. con. 


At the ſuit of 
EXECUTLOTS. 


At the ſuit of 
an adminiſtra- 
tor. 


At the ſuit of 
aſſignees of a 


bankrupt. 


For foreign 
money» 


Directions of 
writs, 


C. D., E. F., and G. H. for 1001. upon promiſes, ac. 
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A. B. to the damage of the ſaid A. B. of 500. accord. 
ing, &c. | 


To anſwer A. B. in a plea of treſpaſs; and alſo to x 
bill of the ſaid A. B. to be exhibited againſt the ſaid 


cording, &c. 


In a plea of treſpaſs; and alſo to a bill of the ſaid 
A. B. to be exhibited againſt the ſaid C. D. for affault. 
ing, and having criminal converſation with E. the wife 


of the ſaid A. B., to the ſaid A. B. his damage of 10000 
according, &c. | 


t. 


In a plea of treſpaſs; and alſo to a bill of the faid 
A. B. and E. F. as executors of the laſt will and teftz- 
ment of G. H. deceaſed, to be exhibited againſt the ſaid 
C. D. for 50/. upon promiſes, according, &c. 


In a plea of treſpaſs; and alſo to a bill of the ſaid 
A. B. as adminiſtrator of all and fingular the goods, 
chattels, and credits which were of E. F. who died in- 
teſtate, to be exhibited againſt the ſaid C. D. for 500 
upon promiſes, according, &c. 


In a plea of treſpaſs; and alſo to a bill of the (aid 
A. B. and G. H. as aſſignees of the eſtate and effect 
which were of E. F. a bankrupt, according to the form 
of the ſtatutes, &c. to be exhibited againſt the (aid 
E. F. for 1001. upon promiſes, according, &c. 


And allo to a bill of the ſaid A. B. for 4ool. of lawful 
money of Great Britain, in debt, being the value 0 
6000. of gold and ſilver currency of the iſland of Ar- 
tigua in the Weſt Indies, to be exhibited, according, &c. 


The above writs and proceſs muſt be directed to the 
proper officer who has the execution thereof. 


This in general is the ſheriff, unleſs the writ iſſues to 
a county palatine, or the like; but ſome cities and towns 
have two ſheriffs, and others only one, and the direction 


of the writ varies accordingly; care therefore mult be 
had in this reſpect. io” 
ities 
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Cities and Tywns having two Sheriffs, Cities and 
towns where 
; i two ſherifts- 
Briſtol, Glouceſter, Norwich, 
Cheſter, Lincoln, York, and town of 
Coventry, London, Nottingham. 


To theſe writs ſhould be dircQed : 


To the ſheriffs of our city of Coventry, and county of 


the ſame city. 


To the ſheriffs of our town and county of Notting- 


ham. 


To the ſheriffs of our city of Briſtol, Cheſter, &c. 


Cities and Towns having only one Sheriff. Where only one. 
Cities. Towns. 

Canterbury, Kingſton-upon- Hul}, 

Excter, Newcaſtle-upon-Tyne, 

Litchfield, Pool, 

Worceſter, Southampton. 


To the ſheriff of our town and county of Kingſton- 
upon-Hull. 


To the ſheriff of our city of Litchſield, and county 
of the ſame city. 


To the ſheriff of our town and county of Newcaltie- 
upon- Tyne. 


To the ſheriff of our town and county of the town 
of Pool. 


To the ſheriff of our town and county ef the town 
of Southampton. | 


In all other counties, they are directed to the ſheriff 


of Middlefex, of Surrey, aud ſo forth, by the name of 
lhe county. | 
It 
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Tf they iſſue to a county palatine, direct them thus: 


f 
How dire ted to To the chamberlain of our county palatine of Chef. 
county Palatine: ter, or his deputy, greeting. j 
f 
To the chancellor of our county palatine of Lancaf- j 
ter, or to his deputy there, greeting. | 
F ( 
To the Reverend Father in God, by permiſſion, Lord Il ; 
Biſhop of Durham, or to his chancellor there, greeting, a 
Directions of The above are the directions in caſes of common 
nne proceſs; but where it is a writ of habeas corpus i 
which is to be directed to any inferior court for the te- d 
moval of any proceedings, or to any gaoter for the bring- 
ing up of any priſoner, then the direQion 1s different, 
according to the title of ſuch court or officer, as, 
Mayor's court. To the mayor, aldermen, and ſneriffs of London. 
Sheriffs court. To the ſheriffs of the city of London. ö 
Marſhalſea. To the judges of our Palace- court of Weſtminſte, 
and to each of them, greeting. 
. 
To marſhal. To the marſhal of our priſon of the Marſhalſea, be- | 
fore us. p 
Warden. To the warden of our priſon of the Fleet. : 
To different To the bailiff and burgeſſes of the town of Bucking- WF” 
— cities ham, in the county of Buckingham. a 
Bedford. To the mayor, aldermen, burgeſſes, and recorder of ar 
the town of Bedford, in the county of Bedford. th 


Huntingdon. To the mayor, aldermen, and burgeſſes of the borovg| 
of Huntingdon, in the county of Huntingdon. 


Cambridge. To the :nayor and bailiffs of the town of Cambridge- 


Suffolk. To the mayor, recorder, and burgeſſes of the borough 
ol St. Edmond, in the county of Suffolk. 


Norwich To the mayor, aldermen, and ſheriffs of the count] 
of the city of Norwich. 1 
0 
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To the mayor and recorder of our borough of Thet- Thetford. 


: ford, in the county of Norfolk. 


ef- Toourtruſty and well-beloved H. Gwillim, Efq. chief Ely- 
juſtice, aſſigned to hold the ſions of pleas within the 
liberty or royal franchiſe of the Honourable and Right 
cal. Reverend Father in God, by divine permiſſion, Lord 
Biſhop of Ely, within the Ifle of Ely in the county of 
Cambridge; and to Thomas Go-to-bed Eſq. chief bailiff 
,ord of the ſaid biſhop, within the liberty of the faid Iſle, 
IS. and to each of them greeeting, 


mon A few precedents only are given above, but in general 
Pu, it is the ſafeſt way to inquire how the writ ſhould be 
te- directed before it is ſued out, as it ſhould be accurate. 


MN, 
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Ohhervations upon the Term ante Exhibitionem 
| Billæ. 


1 certainly appears ſome confuſion in the 
modern caſes, reſpecting the real meaning of the 
phraſe ante exhibitionem billæ. In the caſe of Feſter and 
Benner, Cow. 454, Lord Mansfield determined it to be 
the fling of the declaration, that the declaration was the 
bl meant thereby, and was the commencement of the 
ſuit; that the /atitat, or bill of Middleſex, was merely 
proceſs, or a ſummons to bring the party into court ; 
and that any cauſe of aCtion ariſing after the return of 
the proceſs, and before the filing of the declaration, 
might be recovered in the action; which could not be 
rough he caſe, if ſuch cauſe of action had ariſen after the 

actual commencement of the ſuit, as he allowed in Jola- 

n and Smith, Bur. 954. But with great deference, his 
ridge. Nordchip's reaſoning in Foſter and Bonner, appears by no 

means ſatisfactory. He ſays the action is not deemed 
rough e be brought till the 4/7 filed, and rat is the com- 

mencement of the ſuit : this I grant ; but the ꝗueſtion is, 
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what bill is meant thereby ? and whether his argument; 
prove it to mean the declaration? He adds, “ the form 
<« of pleading a tender of amends or the ſtatute of 
c limitations ſhews this; for as in the Common Pleas, 
c where the ſuit is by original, it is pleaded ante impe. 
« trationem brevis, ſo in this court it is ſaid ante exh. 
% bijtionem bille. The bill, therefore, is conſidered a 
*&© an original writ, and it is the firſt ſtep oh the record. 
« The want of a bill is the common error aſſigned, a 
« the want of an original is, in the Common Plexz 
&« and both are alike cured after verdict. If the plain. 
« tiff, therefore, duly proves a treſpaſs or injury be. 
« fore the exhibiting the bill, it is ſufficient.” All thi 
cannot be denied; but ſurely the very argument prove 
that the bill there alluded to cannot mean the declaratim, 
for if it be as an original, and as in appoſition to thi 
ante impenetrationem brevis in the Common Pleas, it muſ 
mean the original bill as in that court is meant the or: 
ginal writ. Again, the common error of the want 
a Bill cannot mean the want of a declaration. It is ob- 
vious, therefore, that the bill to ſupport the above a 
gument muſt mean the original bill or bill in treſpak, 
which was the peculiar proceſs of the court of King“ 
Bench, always filed previous to the ſuing out of an) 
bill of Midaleſex or proceſs ; and which, though it 
proceſs of time it was omitted to be actually filed, | 
fill /uppoſed to be filed to give the court juriſdiftion, 
and the want thereof, except after verdict, is even no 
error. Again, another argument uſed by the learne 
judge in that caſe is, that © where a defendant is broveft 
into court by a bill of Middleſex upon a ſuppoſes 
« treſpaſs, in order to give the court a juriſdiction, tht 
« plaintiff may declare in whatever action, or chat? 
him with whatever injury he thinks proper, So thi 
* (he adds) upon ſuch a ſummons io bring the defenc- 
ant into court, the plaintiff's filing his bill is moſt pre 
« perly called the commencement of the ſuit.“ Bui. 
here ſeems to blend and confound two very dite 
ſpecies of practice, which reſt upon different fours 
ations ; the one ſtanding upon the ſubſtantial grou" 
of the original juriſdiftion of the court, the other ufo 
mere fiction or uſurpation, founded upon the preteics 
that when a defendant is once in the cuſtody of ti 
court, he is compelled to anſwer any charges that my 
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nts be brought againſt him. This is nothing leſs than de- 


rm claring by tlie bye; but in ſuch caſe the party does not 
of declare upon the original proceſs ; his charge is totally 
eas, unconnected with it, that might have been at the ſuit of 
be. another perſon ; there was no occaſion when the de- 
u- fendant was in cuſtody to file another original bill to 
d a1 warrant proceſs in order to bring him into cuſtody ; of 
ord, courſe; in ſuch caſe, the bill or declaration muſt be the 
4 commencement of the ſuit; for, in truth, it is the firſt 
eas, ſtep taken, as there is no proceſs or writ which ever 
ain- iſſues in that particular action. 

be- 

| thi This reaſoning, therefore, cannot be ſaid to bear out 
ove the poſition, that by the ante ex/ibitionem billæ is meant 
tim, the filing of the declaration, in actions where the de- 
d thi claration is founded upon proceſs previouſly iſſued. On 
mut the contrary, I conceive the origin of the term was a 
of. diſtinCtion between actions brought by vriginal and by 
nt o bill; that in the former, the impetratio brevis or ſuing 
8 ob- out of the original writ, and in the latter, the ex/ib:t:o 
eu- bile, or exhibiting the original bill or cauſe of com- 
{pal plaint, was the conunencement of the ſuit. That the 
Linge phraſes continued, when both the original writ in the 
fa Common Pleas and the original bill in the King's Bench 
oh in were in ordinary cafes deemed unneceſſary ; and that 
ed, til, legally ſpeaking, the terms are ſtrictly applicable to 
Aion, WH e original writ or original bill, which are ſuppoſed to 


have been ſued out. 


n n0% 

2arned 

rought This appears to be the ſtrict interpretation, and it is 
ppoſe fr this reaſon, that whenever the ſuing out of the pro- 
n, less becomes material, as in caſes of the ſtatutes of limit- 
chat don, or of a tender, or the like, then the true time of 
So thi ung ſuch proceſs may be thewn, and ſuch proceſs 
elend: comes the commencement of the ſuit. So, in bailable 
& pre- tions, the writ with the ac etiam is conlidered as an 
Bu = +747 and as the commencement of the ſuit. 


stich 

** The ſummary of the above obſervations ſee:ns to be, 
groun that the ante exhibitionem bille properly means the ex- 
er up bing of che original bill ſuppoſed to be tiled at the 
deten me when the bill of Midilleſer or latitat iſſues, aud 
, of e when that time becomes material, as alto in bail- 
it mil Ale actions, it ſtill relates to the time of iſſuing the 
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writ or of the ſuppoſed bill being filed, which is deemed 


the commencement of the ſuit ; but when the time is not 
material, and the action is not bailable, that then by 
the practice of the court it only now refers to the time 
of filing the bill or declaration, which muſt be in, or as of 
the term when the -proceſs is returnable, and that although 
no real cauſe of action exiſted at the time the proceſ 
firſt iſſued, till if any accrue within the term, i.. 
before the time when the declaration ought to be filed, 
the action is maintainable ; but it muſt accrue un 
the term (3 D. & E. 627), which of itſelf thews tha 
the latter reaſon given in Fofter and Bonner does no! 
apply, inaſmuch as no time ſeems to be there limited; 
but that if the cauſe of action aroſe at any time befor: 
the declaration filed, if within two terms, (the time 
allowed for declaring by the bye,) it was ſufficient 
but the contrary is the practice. For further inform. 
ation on the nature of the original bill, how it fel 
into diſuſe, &c. Vide ante, Appendix A, B, C, D, E. 
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"OR the matters referred to in this note, ſee the lt 
ter part of Appendix E. 


APPENDIX (I. 


R the hiſtory of the origin of the ac etiam, and i 
what caſes now neceſſary, ſee Appendix B and E. 


For the forms of writs in bailable actions, and i! 
of the different ac etiams, ſee Appendix F. 
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o the origin and hiſtory of bail in civil actions, 
1 ſee Appendix E, where the ſubjeR is fully treated. 


1 APPENDIX (L). 


n Form of Proceedings by Special Original in K. B. 


m. 1 [,ONDON „to wit, —If A. B. ſhall give you ſecu- Proceedings by 
I rity to proſecute, then put by ſureties and ſafe n pracipe 

E. « pledges, C. D late of London, merchant; to ſhew, 

that whereas (/-tting out the whole of the counts as in a 

* declaration, to the damage of the ſaid A. 30l.) as he 

* ſaith,” 


Special capias returnable (the return) whereſoever, &c. 


* George the Third, &c,—To the ſheriffs of Lon- Special capias. 

e lat don (or whereſoever defendant is to be taken), greet- 

ing: We command you, that you take C. D. late 
Hof London, merchant, if he be found in your baili- 
* wick, and ſafely keep him, ſo that you may have 
him before us in {the return) whereſoever we ſhall 
then be in England, io anſwer A. B. in a plea, that 
®* whereas (ſetting out the whole, as if it were a declara- 
ion, according to the nature of the caſe, to the damage, 
Ec.) as it is ſaid; and, have you there this writ. 


nd in A | 

UE. „ Winefs | at Weſtminſter, the teſte 
of the writ,) in the year of our reign, 

id all „ (Fiazer's name.) 


f you chooſe to ſerve defendant with a copy, you add 
a notice, as in bill of Afddleſex ; if to arreſt him, get 
warrant thereon, | | 


If defendant cannot be taken on the capias, plaintiff 
May ſue out an alias, and after that a pluries, only adding Alias. 
X x 3 | the Pluries. 
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ö 
the words to the alias, as formerly we have commanded 
yon; to the pluries as oftentimes we have commanded 


» 


Teſtatum 
Capias. 


7 cc 


cc 


Præcipe for ori- 
ginal in cove. 


8 cc 
nant in B. R. 


cc 
cc 
cc 


6 


Capias thereon» 
4 
00 
1c 


Teſtatum capias 
iato Middleſex. ,, 


«c 
cc 


your firſt writ iſſued, or where you intend trying the 
cauſe, then ſue out a te/tatum capias againſt him into 
that county where he is to be met with, directed to 
that ſheriff, and after the words “ to the ſaid A. B. his 
damage of 100/. as is ſaid,” add theſe: ** And oy 
de ſaid ſheriff of Middleſex, at a certain day now paſi, 


«© your county; and have there this writ, Witneſs,” &c, 
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you.” 
4 


If defendant cannot be found in the county where 


returned to us, that the ſaid C. was not found in hi; 
bailiwick ; whereas it is teſtified in our ſame court befur: 
us, that the ſaid C. Ilurks and wanders up and down in 


& London, to wit —Command A. B. and C. D. late 
of London, merchants, that juſtly and withont del 
they perform to E. F. the covenant made between the 
ſaid E. F. and the faid A. B. and C. D. according to 
the form, force, and effect of a certain indenture mad: 
between them thereof,“ &c. 


© George the Third, &c. — To the ſneriffs of Lin- 
don, greeting: We command you, that you take 
A. B. and C. D. late of London, merchants, if they 
may be found in your bailiw ick, and them ſafely keep, 
ſo that you may have their bodies before us on 
wheteſoever we ſhall then be in Euglaud, 
to anſwer to E. F. in a plea, that juſtly and without 
delay they perform to the ſaid E. F. the covenant 
made between A. B. and C. D. and the ſaid E. F. 
according to the form, force, and effect of a certain 
indenture made between them thereof, &c. and in 
witneſs, &. | „ 


* George the Third, &c.—To the ſheriff of Middle 
ſex, greeting: We command you, that you tae A. h. 
and C. D. late of London, merchants, if they may 
be found in your bailiwick, and them ſafely keep, !0 
that you may have their bodies before us on 
whereſoever we ſhall then be in Eng/ans, 
to anſwer to E. F. in a plea, that juſtly and without 
delay they perform to the ſaid E. F. the covena 
9 «© mace 
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« made between them thereof, &c. And whereupon 
% our; ſheriffs of London, at a certain day now paſt, re- 
Hrned to us, that ihe aforeſaid A B. and C. D. were 
« not, nor was either of them found in their bailiwick. 
« And thereupon it is teſtified in our ſaid court before 
« us, that the ſaid A. B. and C. D. luck, wander, and 
© run about in your county; and have you there this 
« writ. Witneſs,” &c. 


« Middleſex, to wit. Command A. B. late of Præcipe ſor ori- 
« payiuur, and C. D, late of the ſame place, brewer, 2 in debt in 
« that juſtly and without delay they render to E. F. gol. 
« which they owe to and unjuſtly detain from him, as 
* jt is ſaid,” &c. 


« George the Third, &c.—To the ſheriff of Midale- Capias. 
« ſex, greeting: We command you, that you take A. 
« B. late of paviour, and C. D. late 
« of the ſame place, brewer, if they may be found in 
« your bailiwick, and them ſafely keep, ſo that you may 
« have their bodies before our juſtices at Meęſiminſter I in K. B. be- 
„in three weeks of the Holy Trinity, to ' anſwer —_ * 
to | in a plea, that they render to 
* him 504. which they owe to and unjuſtly detain from 
* him, as it is laid; and haye there this writ. Wit- 
«6 neſs,” & g. N a 


© Middleſex, to wit. Appearance for A. C. at the Præcipe for 

* ſuit of J. B. to a capias returnable on the morrow of Perance. 
All Souls whereſoever, &c. 
2 “ J. B. Attorney.“ 


Form of Proceedings againſt Peers and Members 
of Parliament, by Original and Diſtringas, or 
Bill, Summons, and Diſtringas. 8 


George the Third, &c.— To the ſheriff of Midale- Projeipe 2 ori- 
* ſex, greeting: Command J. G. Eſq. having privilege — oh — 
ef Parliament, that juſtly and without delay he rendern 
* to Mary Cobb, widow, adminiſtratrix of all and ſin- 
'* gular the goods and chattels, rights and credits, 
* which were of John Cobb, her late huſband, de- 
'* cealed, with the will of the ſaid John Cobb annexed, 
X x 4 «© the 
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If proceedings 
by original · 


If by bill. 


See Appendix P. 
whether pro- 
ceedings by bill 
lie againſt a 


pecr . 


Writ of fum- 
mons to ſheriff 
of Middleſex. 


Diſtringas 
thereon, 
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« the ſum of 1100. which he detains from her, as ſhe 
« ſaith; and unleſs he ſhall fo do, and if the ſaid Mary 
“ Cobb make you ſecure to proſecute her claim, then 
„ ſummon by good ſummoners, the ſaid J. G. that he 
be before us on the next coming, 
« whereſoever we ſhall then be in England, to ſhew 
„ wherefore he hath not done it; and have you there 
ec then this writ, Witness, &c. 


Upon this præcipe the original writ is made out and 
directed to ſheriff, who ſummons defendant, and then 


_ diftringas iſſues, For form of which, ſce fra. 


But if proceedings be by #://, bill muſt firſt be filed, as— 


Bill of Faſter Term, 36 George 3. B. R. 


& Middleſex. Mary Cobb, widow, adminiſtratrix of 


1 Cobb; againſt J. G. Eſq. having privilege of 
arliament. Bond 1100/.” 


cc 
66 


Then writ of ſummons goes to the Sheriff as follous: 
„George the Third, & To the ſheriff of Mal: 


&« ſex, greeting: We command you, that you cauſe to 
be ſummoned J. G. Eſq. he having privilege of Par- 

liament, that he before us at Meſiminſter, on Wed- 
neſday next after one month from the day of Eaſter, 
to anſwer vnto Mary Cobb, widow, adminiftratrix of 
all and fingular the goods and chattels, rights and 
credits, which were of John Cobb, her late huſband, 
deceaſed, with the will of the ſaid John Cobb an- 
nexed, in a plea, that he render to the ſaid Mary, 
as ſuch adminiſtratrix as aforeſaid, 11004. of good 
and lawful money of Great Britain, which he un- 


juſtly detains from her; and have you then there this 
* writ. Witneſs 1 


„at Meftminſter, the day of 
„ Fear, & c. | 3 


cc 
cc 
cc 
C6 
c6 
«c 
cc 
cc 
£6 
6c 


in the 
«© Mansfield and Way.“ 


Then the Diſtringas iſſues, 
% Georgethe Third, &c.—To the ſheriff of Middle. 
„% ſex, greeting: We command you, that you diſtrain 


5 J. Ci. Eſq. he having privilege of Parliament, by all 
“ his lands and cnattels in your bailiwick, ſo that 


60 neither 


66 
16 


6c 

(43 

- cc 
0. 
66 


66 


(6 
66 
WY 
[4] 
«6 
60 
4. 
66 
40 
cc 
« 
ce 
66 
«c 
«Kc 
cc 


* 


ic 

cc 
dles 60 
ain « 
; all «« 
hat T 
her 
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neither he, nor any one for him, do intermeddle 

therewith until you have other command in that be- 

half from us; and that you anſwer us for the iſſues ; 

from the ſame, /o that you have his body before us it diſtringas in 

at Weſtminſter on Monday next alter the morrow C. B. ſay, fo 

of the Aſcenſion of our Lord, to abſwer Mary Cobb, dure 3 1 
a 3 re our juſtices 

widow, adminiſtratrix of all and ſingular the goods 

and chattels, rights and credits which were of John 

Cobb her late huſband, decealed, with the will 

of the faid John Cobb annexcd, in a plea, that he Wherefore, with 


render to the ſaid Mary, as ſuch adminiſtratrix as force and arms, 


5 ; 5 ſhe broke the 
aforeſaid, 11001. of good and lawiul money of Great cloſe of the faid 


Britain, which he unjuſtly detains from ber, to the A-at to the 
damage oi the ſaid Mary, as ſuch adminiſtratrix as l 
aforeſaid, of 204 ; and have you there then this may be. 
writ. Witneſs at Weſtminſicr, h 
the day of in the year of our reign, 

„ Mansfield and Way.“ 


If neceſſary, the Teſatum Diſtringas then iſſues. 
& George the Third, &:.—To the ſheriff of Dor ſet= Teſtatum di- 


“% ire, greeting: We command you, that you diſtrain ſtringas. 


J. G. Eiq. having privilege of Parliament by all his 
lands and chaitcls in your bailiwick, ſo that neither 
he, or any one for him, do intermeddle therewith 
until you ſhall have other command in that behalt 
from us; and that you anſwer us for the iſſues of the 
ſame, ſo that you have the body of the ſaid J. G. be- 
tore us at Meſiminſter on Friday next after the 
morrow of the Holy Tririty, to anſwer Mary Cobb, 
widow, adminiſtratrix of all and ſingular the goods 
and chattels, rights and credits, which were of John 
Cobb, her late huſband, deceaſed, with the will ot the 
ſaid John Cobb annexed, ina plca, that he render to 
tne ſaid Mary, as ſuch adminiftratrix as atorefaid, 
tool. of good and lawful money of Great Britain, 
which he unjuſtly detains from her to the damage of 
ſaid Mary, as ſuch adminiſtratrix as aforelaid, of 20. ; 
whereupon our ſheriff ct Middleſex, at a certain day 
now paſt, returned to us at Neminſier, that the 
laid J. had not any lands or chattcls in his bail. 
wick, whereby he could diftrain him io anfwer to 
the ſaid Mary, as ſuch adminiſtratrix in the plea 
atoreſaid; and whereupon alſo, on the behalf of the 
lad Mary, ut is ſufficiently teſtified in our ſaid court, 

| © belore 
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„before us, that the ſaid J. G. Eſq. hath ſufficient land; 
and chattels in your bailiwick, whereby you may 
«© diſtrain him to anſwer to the ſaid Mary, as ſuch ad. 
© miniſtratrix in the plea aforeſaid ; and have you there 
« then this writ. Witneſs 
* at Weſtminſter, in the 36th year of our reign. 

% Mansfield and Way.“ 


Forms of Proceeding by eriginal Quare Clauſum 
and Summons, Fc. in C. B. 


Proceeding by The original writ is a common capias, as beſore ſhewn 
original quare ¶ Appendix F]; on this, ſheriff ſummons defendant ; 
clauſum tregit. * a | 9 
and if he does not appear, the ſame kind of d:trings; 
and te/tatum diſtringas, it wanted, iffues, as above {hewn, 
againſt peers or members of Parliament. 
4 . . 1 4 ! : 
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Of the ancient Mode of pleading Ore Tenus, and 
| the Alteration therein. 


Froceedings JJ ORNMERLx, when the defendant was arreſted, and 
originally ore brought into court upon the proceſs that had iſſued 
tenus and in againſt him, it was the duty of the plaintiff to deliver in 
_— his charge, to which the defendant anſwered, and the 
plaintiff replicd vve voce in perſon in open court. The 

pleadings were then carried on by word of mouth; 

and the parties obliged perſonally to attend. But the 

ſtatuie of J/eſtminſier 2. which paſſed in the 130 

| year of the reien of Edw. 1. authorized the appeint- 
When attornies ment of atzornics, who had full power in all plea A 
mowed. moved during the circuit until the fame were deter- 
m ned, or ſuch attorney was removed. After that 4 

time, the perſonal attendance of the parties being dil R 

penſed with, they carried on the pleadings in the ſuit by : 

their attornies; fill however there were parol pleadings j 

delivered i224 voce; and it is ſaid in a former note 4 

Attendix B] (upon the authority of Mr. Crompen 

„5 
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that theſe viva voce proceedings continued until after the When vi voce 
reformation; but I greatly doubt that, and am inclined [<tr nan, 
to think that they were reduced to writing in a muc 

earlier period. It is ſaid by ſome, ſo early as in the reign Gilbert's origin 
of Edw. 3. and there is certainly good reaſon to con- of King's 
clude, from the alteration in the pleadings about that 2 Hiſtory 
time, that they were not haſtily ipoken, but rather de- of Engliſh Law. 
liberately penned, It is c]:-.r however, that the practice Gilo. Hiſt. 

of delivering pleadings cre tems continued longer in the C- B. 44. 
Common Pleas than in the King's Bench. hen this Laſted longer 
mode of pleading was diſcontinued in the King's Bench, in C. B. 

the practice was, that if the defendant appeared perſon- 

ally at the return of the writ, the plaintift was to de- 

clare within three days. If he appeared by attorney, 8 Elz. c. 2. 

he was to declare within the term. For this reafon there Gilb. Hit, 

was never any continuance from the appearance-day to ©: B. 4t- 

the time of declaring, nor any precedent of /bertas nar- 

randi; and fo is the praCtice of declaring within the 

term wherein the writ is returuable even at this day. 

But the parties might at that time have obtained by con- Meaning of dies 
ſent a day before declaration for the plaintiff to declare — ie 

in, which was called dies dais prece partium. But in f 

that caſe, if the defendant did not appear at the day 

given, ſince there was no declaration, the plaintiff could 

not have judgment, but was obliged to bring the defend- 

ant in again by preceſs, that he might declare againſt 

him; for none could have judgment except upon com- 

plant exhibited to the court againſt defendant whilſt in court. 


When the plaintiff declared, the defendant in the King's Of the inpar- 


Bench generally had of courſe an imparlance for time to lance roll. 
plead till the next term, and the bill or declaration was 
entered on a roll. This practice in the King's Bench Gilbert's origin. 
created a ſimilar one in the Common Pleas ; for when N B. 314. 
the plaintiff declared, though it was ore tenus, it was 
minuted by the prothonotary, and likewiſe the prayer 
or permiſſion to imparl; then in conformity to the 
King's Bench, they entered a declaration on a roll which 
was called the imparlance roll; this was done the firſt 
term. They then entered the next term che further Plea roll. 
proceedings to iſſue which formed the plea roll; from 
which the 1/7 prius or iſſue roll was made up; upon Niſi prius, or 
the back of which the verdict was entered, which was iſſue roll. 
afterwards tranſcribed upon the plea roll. and thereon 
judgment was entered. But in time, thete proceedings 
were changed, the pleadings were delivered in paper 

cac 
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_ each party; and if ſpecial, made out by the clerk 

of the papers in King's Bench; from them the 7% 

prius roll was made up, and the judgment entered 

Cauſe of intro. thereon. The reaſon why paper proceedings were in- 
duction of paper troduced inſtead of the rolls of the courts was, on account 
3 of the increaſe of buſineſs in the courts; and that it waz 
not poſſible for the prothonotaries to enter the pleadings 

upon the roll, and therefore the attornies were per. 

mitted to deliver their pleadings in paper one to an— 

other. Hence it is, that theſe paper proceedings are 

| looked upon as the original materials to ſettle the 2% 
How iſſue made prius roll, In the Common Pleas the iſſues are now 


up- made up by the attornies themſelves; in the King“ 
In K. B. Bench, if any ſpecial pleadings, they are prepared by 

the clerk of the papers, and called the paper - books; and 
In C. B, if no ſpecial pleadings, they are, as in the Common Plea, 


called iſſues, and made up by the attornies. Poflibly 
the difference in the two courts in their practice in this 
reſpect might ariſe from the cauſe above hinted at, vir, 
the multiplicity of ſuits which came into the Common 
Pleas, and which rendered it impoſſible for the protho- 
notaries to tranſcribe, and make out the pleadings ; for 
that court certainly on its firſt eſtabliſhment, and for 3 
length of time afterwards, had infinitely a greater quan- 
tity of buſineſs than the King's Bench. 


Law proceed. Before the time of the Conqueror, law proceeding 
ings in Lain. Were in Latin, In his time they were ordered to be in 
In French. French ; which being a language introduced by the 

Normans, and little known in this country, created 

great confuſion as appears in the preamble of the ſtatut: 
| 3b Edw. 3. fec. 1. c. 15. which enaQs, that the plead- 
in Englifh, ings {hall be in Eugliſi, but entered and inrolled in Latin, 
| bee which was reviving the ancient uſage; and this prac- 

tice continued till the 4 Geo. 2. C. 26: when they 
The whole now were directed to be recorded and engroſſed in the Evr- 
in Englih. Ji language. 0 
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Of the Difebence in making up the Records in the 
teoo Courts, and Forms of Venires. 


N order to underſtand the reaſon of the different Reaſon why 
parts of the % prius record, ſo far as relate to the 22 — 
jury proceſs, it is neceſſary to be acquainted with the pleas roll and 
origin of trials at ui prius; for which ſee tlie next note not in K. B. 
[ Appendix O]. At preſent we ſhall only account for 
the difference of the records in the two courts, h 
the placita is omitted in the 7 prius roll of the Com- 
mon Pleas, while it is inſerted in that of the King's 


Bench. 


To explain this it will be neceſſary to conſider in 
what manner, after iſſue is joined, and the venire and 
diſtringas made returnable, the continuances are entered 
in the two courts. 


If it be an iſſuable term, the venue is made return- How venire 
able the laſt day of the term, without any / privs in awarded- 
it, as it anciently was [ſee Appendix O]; and from that 
day the 2 is teſted with a mii privs, returnable Piſtringas. 
with a day in bank; if iſſue be joined, and they do not How emered 
go to trial the ſame term, then they award a venire on on the roll. 
the roll, returnable the ſame or the next term ; and if 
they do not go to trial, they continue the procels by a 
vice comes non miſit breve ; and then there is on the roll 
a new venire awarded till the vacation, when they go 
trial; and when they are going to trial, they take yy, kind of 
the roll and enter the continuances to the di/{ringas, cuntinuances, 
which award of the d//tringas is never entered on the 
plea roll, but only at the firſt day of next term after 
the afſizes, when the poſſea is returned, they enter it Of the poſtea 
foflea continuato inde proceſſu, which is a recital of the centinuato 
continuance warranted by the / pris roll. The reaton 1 
y 7 Uſe of that 
of this practice is, that if they had entered the award entry. 
of the di/tringas on the plea roll, and had not gone to 
trial, they muſt from thence award an alias and plus ies 
di/tringas, which would have obliged the jury to come 
in term, and in a term not ifſuable. By this practice, 
they ſaved all trouble and expence of that nature, and 
yet 
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vet they continued the acts of the court as well; for 
Poftea continuato inde proceſſu, ſhews on the plea roll, that 
the laſt award of the venire in the former term, was 
continued to the day in bank by the proceſs, viz. by the 

- diftringas ; and the award of the diſtringas was not ne- 

ceſſary to be entered, ſince it was an act relating to a 

; trial out of the court, and not in the court itſelf ; and 

How continu- therefore preparatory to the trial, was formerly entered 

ances formerly on the niſi prius or iſſue roll, ſo called, becauſe on it the 

entered on plea : : ; 

wr teh pleadings were entered to the iſſue at that time; and 

as it was unneceſſary to enter the continuance on the 

plea roll, fo it was not expedient,” becauſe ſuch conti- 
nuance would have embarraſſed the parties and jury ; 
and therefore a general entry was thought ſufficient on 

Now generally the 1% prius roll: the declaration and pleadings are 

on ai Prius now entered to the iſſue joined, together with the fit 

roll. a 

award to the venire. But to ſave the trouble of ſuch 

entry of continuances, they enter the placita of the term 

in the vacation, when they go to trial, at the bottom cf 
the / prius roll, between the award of the venire and 
the qurat; and this ſhews the judge of aſſize, that it was 
an iiTue continued to the laſt term, and is a warrant to 
the officer above to continue the wverire until the time 

Reaſon why no of iſſuing the dH ingas. Hence, in the Common Pleas, 

placitain C. B. they make no placita at the bottom when they go to 
trial the ſame term i/Jue is joined; for that would appa- 

_ rently be unneceſſary tince ſuch placita came inſtead of 

But one in K · B. the continuances ; but in the King's Bench, they al- 
ways entered the placita, though they went to trial the 
ſame term; for anciently the continuances in that count 
were from one day to another day in the ſame term. 
Beiides which, it is to be noted, that in the Common 

Of the ancient Pleas, there was anciently a continuance roll for the jury 

continuance gs” . . 

DM . procets; ſo that after the venire was awarded, and the 
jury proceſs was continued from term to term, they en- 
icred the continuance on a roll of that day to which 
iuch proceſs was continued, entering up the ſtyle of the 
court on the top of ſuch roll, numbering the roll; 
and fo, when continued to a ſubſequent term, they 
entered on the continuance roll of that day in the ſame 
manner; and when the den came up, then their entry 
was made in this manner: pee continuato proceſſu 
pred. inter partes pred. per jur. ponit inde inter eos in re- 

' ſpettum"hucuſyq. ad tunc diem ſcil. in Oflab. Saucli Trini- 
tat. 1% Jufliciur. prius, &c. : : 
And 


\ 
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or And when ſuch records were ſent for by writ of errot Uſe thereof. 
at at the end of the judgment, they ſent the placita of the 

as particular times of continuances to warrant that part of 

ne the roll that mentions the continuato inde proceſſu : and 

e- this is evident from Raſtall's Entries, title Error, in a 

2 roll in the 5 Edw. 4. where the very number of each 

nd roll of continuance is entered at the foot of the judg- - 

ed ment. After 32 Hen. 8. c. 30. the continuance roll When aboliſk- 
he was dropt; becauſe, by that ſtatute, all diſcontinuances . 

nd were cured after verdi&t ; and therefore they only en- 

he tered on the plea roll the award of the venire, which 

li- they continued as before- mentioned, by a vic. non miſit 

Y;  breve ; but now that is dropt, and they only enter poſtea Why. 

on continuato inde proceſſu inter partes pred. entering the 7 

are WF verdict returned on the poflea ; and they need not, on 

rt the foot of the record, enter any continuance, ſince the 

ch want of a continuance is cured after verdi& ; but they 

m enter the placita and the award of the di/tringas on the 

of niſe prius roll, to be an authority to the judge to try the 

nd = . 

vas 

[9 The day at u prius, and in bank, are, in conſideration Ute and oper- 
me of the law, the fame; becauſe the writ of / prius, ation of the 
as, which gives authority to the judge to try the cauſe in the * 

to country, is inſtead of the court; and therefore the poſtea, 

2. certified by him on the day of bank, is the ſame as if 

of the jury had come up to the court; and this (as was 

al- ſaid) is for the eaſe of the ſubject, that the jury and 

he witneſſes may not be brought out of their proper county. 

urt | | 

m, If a venire is awarded, and they do not go to trial the How continu- 
on next aſſizes, but it lies for ſeveral terms, the continuance . 25 
Wy may be made by a vic. non miſit breve ; but if a u, pres 

he de awarded, and ſome of the jury appear, and the panel 

n- be not full, ſo that the trial is not carried on, they only 

ch enter thoſe of the jury that appear, er ali: non Vencrunt, 

he ideo reſpecluentur to the next term pro defecto jur. ; and 
1; at the day in the next term, they award an alias diſtrin- 
ey gas to the next aſſizes, with a %% prius until the next 
ne term. Gilb. Hiſt. C. P. 
rv 
ſſu Form of the awarding of the Jenire. Forms of 
7 | awards of ve- 
. re- 
1 Where there are two or more iſſues joined, then after Where two or 
the words, and the ſaid plaintiff doth the like,“ add more iſſucs. 
nd cheſe: Therefore as well to try this iſſue as the ſaid 


« Other 


lead ſeparate» 


If one lets judg- 
ment go by de- 


Y 


love if iſſue in 
county palatine; 
of the mittimus. 
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te other iſſue above joined, the ſheriff is commanded 
e that he cauſe to come here in fifteen days of Saint 
Martin twelve, &c. by whom, &c. and who neither, 
&. to recognize, &c. becauſe as well,“ &c 


How to make up an iſſue where the defendants plead 
ſeparately. 


In this caſe, you add to each copy of the iſſue, the 
two pleas, and join the /imilzter to each, and then ſay: 
«© Therefore as well to try the iſſue above joined againſt 
the ſaid John Doe, as the ſaid other iſſue above joined 
e againſt the ſaid Richard Roe, the ſheriff is commanded 
that he cauſe to come here, in, &c. (as above). 


Go to the end of the plea pleaded by the defendant, 
and add the. /imi/zter thereto ; then ſay, And the ſaid 
„Richard, in his own perſon, comes and defends the 
<* wrong and injury, when, &c. and ſays nothing in bar 
* or precluſion of the ſaid action of the ſaid John, by 
* which the ſaid John remains therein undefended 
*« azainſt the ſaid Richard; for which the ſaid John 
** ought to recover againſt the ſaid Richard his damages 
by reaſon of the premiſes ; but becauſe it is unknown 
to the court here what damages the ſaid John hath 
<* ſuſtained by the means aforeſaid ; and becauſe it is 
* alſo at preſent unknown to the court here, whether 
the ſaid Richard will be convicted of the premiſes 
upon which the above iſſue is joined between the ſaid 
John and the ſaid Richard or not; and becauſe it 1s 
*© necellary and convenient, that there be but one taxa- 
tion of damages in this ſuit; therefore let the giving 
of judgment in this behalf be ſtayed until the ſaid iſſue 
between the ſaid John and Richard be determined; 
and as well to try the iſſue above joined between the 
* ſaid John and Richard, as to inquire againſt the 
** ſaid Richard what damages the ſaid John hath 
* {ſuſtained in this behalf, the {heriffs are commanded, 
** that they cauſe to come hete in eight days of the 
*+* Purification, twelve, &c. by whom, &c. and who 
neither, &c. becauſe as well,“ &c. 


When the iſſue is in a county palatine, where the king's 
writs do not run, and mutt be tried by a jury of the pa- 
latinate, the record is ſent down by mittimus to the 
judges to be tried; aud the award of the venire and 

| millimus 


mus 


APPENDIX (N). 


mittimus are in the following form, with a ſuggeſtion at 
the beginning: Therefore let a jury be made there- 
of; and becauſe the iſſue aforeſaid, between the par- 
« ties above joined, ought to be tried by men of the 
&« county palatine of Lancaſter ; that is to ſay, of the 
« body of the ſaid county, where the writ of our ſaid 
lord the king doth not run, and not elſewhere ; there- 
« fore to try the iſſue aforeſaid, between the parties 


above joined, let the record of the plaint aforeſaid be 


« {ent to his majeſty's juſtices of the ſaid county palatine 
&« of Lancaſter; ſo that the ſame juſtices, by his ſaid 
« majeſty's writ of that county, to be duly made out, 
« and to the ſheriff of the ſame county directed, do 
e command the ſaid ſheriff that he cauſe twelve good 
« and lawful men, of the body of the ſaid county of 
% Lancaſter, to come before the juſtices, at their next 
general ſeſſions of aſſize to be holden for the ſaid 
« county, after the ſaid record ſhall be delivered to 
them, each of whom, &c. by whom, &c. and who 
neither, &c. to recognize, &c. becauſe as well, &c. 
« And when the verification and iſſue aforeſaid ſhall be 
« there made and tried, that then the ſaid juſtices ſhall 
„ ſend the record of the plaint aforeſaid, together with 
« every thing that ſhall be done thereupon before them, 
« in his ſaid majeſty's court, there to our ſaid-lord the 
« king at WMeęſiminſter, at a certain day which the ſaid 
« juſtices ſhall appoint; the ſaid parties to be in the 
** ſame court, there to hear a judgment thereupon.” 


The Award of a Venire on a Welch Ine into the next 
Engliſh county, is in the following form: 


* elſewhere ; and becauſe the county of is the 
next Engliſh county to the ſaid county of ; 
** therefore let a jury of the ſaid county of come 
* thereupon before our lord the king at /Ye/iminſter, 
on (ſome return day before the trial), ard who 
* neither, &c. to recognize, &c. becauſe as well, &c. 


the ſame day is given to the ſaid parties there.” 


In the record on a Welch iſſue, the jurata and venire, 
d:firingas, &c. are made up of the next Engliſh county 
Vor. II, Yy into 


And becauſe the iſſue aforeſaid, between the parties Award of ve- 
te above joined, ought to be tried by men of the next hire on a Welch 
© Engliſh county to the ſaid county of „and not 
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into which the venire is awarded, as if the venire were 

laid in that county. | 

A Suggeſtion that one of the Sheriffs is intereſted, &c, 
by che Loft India Company: 

Suggeſtion by % And hereupon the ſaid United Company ſay, that 

Fat IndiaCO- „ W. 8. and R. W. Eiqrs. are ſheriffs of Lundin; 


any that one : . x 
of the ſherifls is ** and that the ſaid W. S. one of the ſaid ſheritfs, in 


intereſted. „ his own right, is proprietor, and hath intereſt in and 
ee e- eto a ſhare and proportion of the principal ſtock of 


& the {aid United Company, to the value of J. 
„ and is a member of the ſaid United Company, and 
this the ſaid United Company are ready to verify; 
% and for this cauſe, the ſaid United Company pray 
©» writ to be directed to the ſaid R. W. I{q. the other 
6 ſheriff of London, to cauſe to come twelve, &c. to 
„try the feveral iſſues between the ſaid parties; and 
„ becauſe the ſaid Francis duth not deny the aforeſaid 
« allegation of the ſaid United Company, but acknov- 
5 Tedgeth the ſame, it is granted to them, &e. "There 
6 forelct a jury, &c.” 


Suggeſtion that the Sheriff is of Kin to the Deſendart, 


Suggeſtion that 
ſher ift 15 of kin 60 
to defendant. 


66 


Venire to eoro-ꝛ 


mncr, «6 


And hereupon the ſaid A. B. ſays, that I. W. Egg. 
is ſheriff of the ſaid county of E. and that the ſai 
C. D. is of kin to the ſaid I. W. in this, chat one 
I. D. junior fon cf the ſaid C. D. married and too: 
to wife one I. W. who is yet alive, the daughter ot 
the ſaid I. W. ſheriff of the county aforeſaid ; and for 
this cauſe, he prays a writ of our lord the king 00 
venire facias, to be direQed to the coroner of th: 
ſaid county of E. and becauſe the ſaid C. D. doth net 
deny the afcrefaid allegation of the ſaid A. B. it 3 
granted to him, &c. Therefore it is commanded to 
the coroner of the ſaid county of E. that he cauſe to 
come here twelve, & c &c.“ 


Suggeſtion that the Sheriff and Coroner are Parties, and 


Suppeſtion that 
ſheriff and coro- cc 
ner are parties, 
Venire to Eli- 
furs = 
60 


Jemee to IElifors : 


& And hercypon the {aid Anthony ſays, that A. P. 


and C. D. now ſheriffs of the city of Coventry and 
county of the ſame” city, are bailiffs of the city of 
Cruentry aforeſaid, and therefore parties to the mat- 


ter aforeſaid, above between him the ſaid Anthor) 
66 a. 
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« and the ſaid Thomas, put in iſſue, and that Simon 
« Burton, now coroner of the ſaid city of Coventry 
© aforeſaid, and therefore likewiſe a paity to the ſaid 
« matter above, between the ſaid Anthony and the ſaid 
« Thomas as aforeſaid, put in iſſue; and the ſame 
« Anthony prays a writ of the lord the king, to be 
« directed to two diſcreet and indifferent perſons, with- 
« in the ſaid county of the city of Cyyentry afore- 
« ſaid refiding, by the court here to be elected, to cauſe 
« tocome twelve free and lawful men of the neighbour- 
© hood of Michen, in the ſaid county of the city of 
« Coventry aforeſaid, to try the iſſue aforeſaid, between 
« the parties aforeſaid above as afcreſaid joined: and 
« becauſe the ſaid Thomas Laurence doth not deny the 
« allegation aforeſaid, therefore E. H. and A. L. (with 
« the agent of the parties aforeſaid by the court here 
« clected and named) are commanded that they cauſe 
«© to come before the lord the king at /Ye/tminfter on 
cc next after twelve, &c. by whom, &c. 
and who neither, &c. to recognize, &c. becaule as 


« well, &c. The ſame day is given to the parties afore- 
« ſaid there, &c. 


Where Party died after one Yenzre : 


“Therefore the ſheriff is commanded that he cauſe 
te to come before the lord the king, from the day of 
« St. Michael, in three weeks whereſoever, &c. twelve, 
%% &c. by whom, &c. and who neither, &c. to recog- 
« nize, &c. becauſe as well, &c. The fame day is given 
« to the parties aforeſaid, & c. Before which day, to wit, 
« on the day of in the year of the reign of 
the ſaid lord the now king, the ſaid Theodore died, 
* and the ſaid James ſurvived him; and now at this 
day, before the ſaid lord the king at Veſimiuſter, 
comes the ſaid James and Walter by their attornies 
* aforeſaid, and the ſheriff aforeſaid hath not returned 
„the ſaid writ thereof, nor done any thing therein: 
therefore, as before, the ſheriff of the county afore- 
* ſaid is commanded that he cauſe to come before the 
ſaid lord the king in the octave of St. Hilary, where- 
* ſoever, &c. twelve, &c. by whom, &c. The ſame 
** Gay is given to the parties aforeſaid, & c.“ 


Verdict ſet aſide, and Penire de novo awarded: 
** And hereupon the record and verdict aforeſaid 


A 5 2 „that 
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Suggeſtion of 
death of party, 
after awardng 
one venire and 
another award» 
cd. 


Verdict ſet aſide 


0 * 0 0 . . \ 
being read and heard, it ſeems to the juſtices here, — 
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&« that the jurors aforeſaid have miſbehaved themſelves 
in giving the verdict aforeſaid, ſo that that verdiQ is 
idle and void in law. Therefore it is conſidered that 
„ the verditt aforeſaid be held as idle and void, and had 

for nothing; and the proceſs againſt the jurors firſt 
impanelled being omitted, and that panel being 
entirely withdrawn, the ſheriff is commanded that he 
* caule to come anew here, in the octave of the Puri- 

„ fication of the Bleſſed Virgin Mary, twelve, &c. by 
whom, &c. and who neither, &c. to recognize, &c. 

becauſe as well,” &c. | 
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Of the Aſſizes and Trials at Niſi Prius. 


2 the multiplicity of buſineſs which flowed into 
the courts of Aula Regis and Exchequer, the grand 
juſticiary and his aſſeſſors on the Bench, ſoon found 

themſelves fully occupied ; and as the application to 

theſe courts became more frequent, it was judged ne- 

ceſſary, both in aid of themſelves, and in relief of ſuitors, 

Inſtitution of to erect ſome other tribunal of the ſame nature. Ac- 
juſtices in eyre. cordingly juſtices were appointed to go 2tincra or cir- 
cuits through the kingdom, and determine pleas in the 

1 Reeve's Hiſt, ſeveral counties. To theſe new tribunals was given a 
Law, 52. very comprehenſive juriſdiction. As they were a fort 
of emanatiors from the Curia Regis and Exchequer, 

and were ſubſtiiuted in ſome mealure in their place, 

"Their power. (except with the reſervation of appeal thereto,) they 
| were endowed with all the authorities and powers ot 

thoſe courts. Theſe juſtices dine or ant, in their 

ſeveral itincra or eyres, held plea of all cauſes whether 

civil or criminal, and in moſt reſpeRs diſcharged the 

office of both the {uperior courts, The characters of 

the perſons entruſted with this juriſdiftion were equal 

to the high authority they exerciſed ; the ſame perlons 

who were juſtices in the king's court being (amongſt 

Whence de- Others) juſtices 77zneraut. They acted under the king's 
tived." writ in natvre of a comm:/ion, and they went Pug y 
rom 
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ſrom ſeven years to ſeven years, though their circuits 

ſometimes returned at ſhorter intervals. Their circuits Circuits when 
became a kind of limitation in criminal proſecutions, as 

no one could be indicted for any thing done before the 

preceding eyre. 


It is not eaſy to determine the exact period when this At what time 
eſtabliſhment of juſtices itinerant was firſt made. It has . er 
long been the common opinion that they were firſt ap- s 
pointed in the great council held at Nottingham, cr 
as ſome ſay at Northampton, in the 22d year of Henry 2. 
anne Dom. 1176, when the king, by the advice of the 
great council, divided the realm into ſix circuits, and 
lent out three juſtices in each to adminiſter juſtice, 


The ceunties aſſigned to each of theſe circuits were ares, re _ 

as follow: to one, the counties of Norfolk, Suffolk, Cam- Wee ay 
bridge, Huntingdon, Bedford, Buckingham, Eſſex, Hert- 
ford ; to another, Lincoln, Nottingham, Derby, Stafford, 
Warwick, Northampton, Leiceſter ; to another, Kent, 
Surry, Southampton, Sufſex, Berks, Oxford; to another, 
Wilts, Dorſet, Somerſet, Devon, Cornwall; to another, 
York, Richmond, Lancaſter, Copland, Veſimorland, Nortli- 
umberlaud, Cumberland. - 


About three years afterwards, the kingdom was par- Then into ſour. 
celled out into four circuits only, the county of Middle- 
ſex, which before was not noticed, was then included, 
and more juſtices aſſigned to each. But they were Afterwards 
ſince again divided into fix circuits as they are at this into fix. 
cy. The criminal juriſprudence of the country being. ert 
p Ae e y in cti- 
found very defective, from the great delay of juſtice in minal caſes, 
criminal caſes, as all trials of that kind were obliged to from circuits 
be deferred till the juſtices ztincrant came into the _ Ow 

eldom. 

county, commiſſions uſed to be occaſionally iſſued, em- 
powering certain juſtices therein named to make a de- 
Lvery of the gaol ſpecified in the commiſſion, that is to Origin of com- 
examine into the offences of all the priſonars therein, prin of gaol 
and to diſcharge, continue in cuſtody, or puniſh them "Tye, 
according to their ſeveral crimes. The exact time when 
this practice commenced is not aſcertained. It had been Of the trial by 
a very ancient cuſtom among the Normans, both in their duel ot battle. 
own country and in France, to try titles to land, and 
other queſtions, by duel, When William had ordained 
that this martial practice of his own country ſhould 
be obſerved here in criminal trials, it became very eaſy 
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to introduce it in civil caſes; and, being only uſed in the 
Curia Regis, it had not, among the other novglties of 
that court, as it certainly would have had in the county 
court, or any other of the ancient tribunals of Saxon 
original, the appearance of ſo ſingular an innovation, 
Nature thereof. With all its abſurdity, this mode of trial was not with- 
out ſome marks of a rational reliance on teſtimony and 
Oath neceſſary, vouchers for the truth of what was in diſpute ; for 
it was never awarded without the oath of a credible 
witneſs, who would venture his life in the duel for the 
Form thereof, truth of what he ſwore, I am ready,” ſays the part 
litigant, „to prove it by my freeman John, whom his 
„ father on his death-bed had enjoined, by the duty he 
« owed him, that if at any time he ſhould hear of a ſuit 
« for this land, he ſhould hazard himſelf in a duel for 
&* it, as for that which his father had /cen and heard.” 
1 Reeve, 82, Thus the champion of the demandant was fuch as 
might be a fit witneſs, and on that account the de- 
8 mandant could never engage in the combat himſelf; 
— 8 but the other party, who was defendant or tenant in the 


ſuit, might engage either in his own perſon or by that 
of another. 


It is difficult to ſay what matters were at one time 
ſubmitted to this mode of trial. Perhaps, at firſt, all 
queſtions of fact might, at the option of the demandant, 
arr pre 4 have been tried by battle. In the reign of Henry 2. it 
ns, - © was deciſive in pleas concerning freehold, in writs of 

| right, in warranty of land, or of goods ſold, debts upon 
mortgage or promiſe, ſureties denying their ſuretyſhip, 
the validity of charters, and queſtions concerning fer- 
vices. But notwithſtanding the general bent of this 
people to admit the propriety of a trial ſo ſuitable to 
their martial genius, there muſt have been men of gra- 
vity and learning among them at all times, and perſons 


of that character would always reprobate ſo ineffectual 
and cruel a proceeding. | 


and 


How changed 3 3 POW” 
33 As men became more civilized, a change was el 


jury. ſedcted; and we find in the reign of Henry 2. that ma- 

ny queſtions of fact relating to property were tried by 
Reeve, 83, {twelve [bers et legales homines juratos ſwern to ſpeak 
| the truth, who were ſummoned by the ſheriff for that 
V hich was purpoſe. This tribunal was in ſome caſes called aſſiſas 
ae > from kde as i is ad, decade they far bete, 


o- 
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though it is moſt probable, and indeed ſeems intimated What aſſiſa pro- 
by the manner in which Glanville often expreſſes him- Perij meant. 
ſelf, that it was emphatically ſo called from the affi/a 

as the laws were then termed, by which the applica- 

tion of this trial was in many inſtances ordained. On 

other occaſions this trial was called zarata, from the 

juratos or juratores who compoſed it. 


Although inſtances might have occurred before of 
trial ſomething fimilar to that of trial by jury, yet it was 
not till the reign of Henry the Second that the preſent 
trial by jury became general. It ſeems as if this law Operation 
called afi/a ordained that all queſtions of c of land thereol. 
ſhould be tried by a recognition of twelve good and 
lawful men, ſworn to ſpeak the trath ; and that in 
queſtions of rig/t of land, the tenant might eleCt to 
have the matter tried by twelve good and lawful Aus, 
inſtead of the duel. It appears that ſome incidental 
points in a cauſe, that were neither queſtions of mere 
1:2kt nor of ſci/in of land, were tried by a recognition of 
twelve men; and that in all theſe caſes, the proceediny Recognition, 
was called per affiſam and per recognitionem; and the wy 
perſons compoſing it were called juratores, jurati, re- 
cagnitores aſſiſe, and collectively aſſiſa et recagnitis, only 
the twelve jurors in queſtions of mere right, being Magna aſſiſa, 
knights, were diſtinguiſhed with the appellation of What. 
magna affiſa, which is the caſe at this day in trials on a 
writ of right. Thus far have we ſhewn the nature of this 
ſpecies of trial by jury called aſſiſa, and to what caules 
it related. Juries were alſo uſed in other caſes not Juries uſed in 
called ai, as in queſtions of property not relating to une 1 
land, in which actions the proceedings were ſaid to be called. 
per juratum patriæ, or vicineti, per inquiſitionem, per Ju- 
ramentum legalium hominum ; and this in criminal as well 
as civil matters. 


The ahove obſervations were thought neceſſary, in 
order that the ſtudent might underſtand the true mean- 
ing of the word af/ize, and the nature of the commiſſion 

of aſſize, and the office of judge of aſſize. 


In the reign of Henry the Third, in order to render HDH. 
the proceeding by afſize more expeditious, and not to 94855 vt 
delay the inquiry until the coming of the juſtices in eyre, | 
who we find ſeidom went their circuits, other juſtices 
74 were 
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were appointed to go circuits once 2 year to take 

aſſiſes; they acted in this reſpect under the king's 
commiſſion, called the Commiſſion of Aſſize, and the 
Origin of aſſo Juſtices, were denominated Judges of Aſſize. To theſe 
ciates with juſtices were 3 the knights of the county, who 
hem. with them took the aſſize; and this is probably the origin 
of the preſent aſſociation in the commiſhon of aſſize. 


Of the commiſ- In ancient times, when any particular outrage or 
ſion of oyer miſdemeanor had been committed, a certain writ uſed 
and terminer. to iſſue ad audiendum et terminandum ſuch offence, ſince 
called the Commiſſion of Oyer and Terminer, which was 
directed to any juſtice, or even private perſon, at the 
ſuit of the party requiring, or the diſcretion of the of. 
ficer granting it; but in the reign of Edward 11 
was ordained by ſtatute, that this writ ſhould not be 
granted before any juſtices except juſtices of either 
bench, and juſtices in eyre, unleſs in caſes of particular 
enormity, where the king ex neceſſitate rei ſhould think 
fit to grant it. 


1 mention this, becauſe now the juſtices of aſlize at 
under the commiſſion of oyer and terminer. 


Of trials at nig In this ſame reign of Edward 1. paſſed the ſtatute of 
Prius, 13 Ed. 1. niſi prius, as it is called, Indeed, before this time, the 
6.30. niſi prius clauſe was not altogether unknown ; for as 
great expence was occaſioned to the parties in bringing 
up witneſſes and the like, from diſtant parts to Weſt- 
minſter, on the trial of trifling cauſes, a practice very 
Clauſe of niſi Early obtained, of continuing the cauſe from term to 
prius of earlier term in the court above, provided the juſtices in eyre 
— did not previouſly come into the county where the 
cauſe of action aroſe ; and if they did, they had juriſ- 
diction of the cauſe. Semper dabitur dics (ſays Bracton, 
lib. 3. tr. 1. c. 11. ſ. 8.) partibus a juſticiarits de banco 
ſub tali conditione ** niſi juſticiari itinerantes prius venerint 
© ad partes illas. 
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but now inſert- But by the ſtatute of »i// prius in the reign of Ed- 
ed in different ward 1. juſtices of afſize were empowered to try com- 
41 the mon iſſues in treſpaſs and other leſs important ſuits, 

| with direCtions to return them (when tried) into the 
court above, where alone the judgment ſhould be given. 
And as only the trial and not the deterinination of the 


caule 


* 
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ake cauſe was now intended to he had in the court below, 
g's therefore the clauſe of ni prius was left out of the con- 
the ditional continuances before mentioned, and was directed 
ele by the ſtatute to be inſerted in the writs of venire fucias *; Of the veuire. 
vho that is, * That the ſheriff ſhould cauſe the jurors 
gin « to come to Meſiminſter (or whereſoever the king's 


« court ſhould be held) on ſuch a day in Eaſter and 

« Michaelmas terms: Ni. prius, unleſs before that day Nature of niſi 
or « the juſtices aſſigned to take aſſiges ſhall come into his Nice 
Red « ſaid county.“ By virtue of which the ſheriff return- 
ed his jurors to the court of the juſtices of aſhze, which 
was ſure to be held in the vacation before Eaſter and 
Michaelmas terms, and there the trial was had. 


But an inconvenience attended this proviſion ; prin- Inconvenience 
cipally becauſe as the ſheriff made no retury of the jury ef niſi prius be- 
to the court at Weſtminſter, the parties were ignorant s ene. 
who they were till they came upon the trial, and there- 
fore were not ready with their challenges or exceptions, 

For this reaſon, by the ſtat. 42 Edw. 3. c. II. the How altered, 
method of trials by ni/# prius was altered; and jt was 

enacted, that no inqueſts, (except of aſſize and gaol de- 

livery) ſhould be taken by a writ of % privs till after 

the herif had returned the names of the jurors to the 

court above. So that now in almoſt every civil cauſe, 

the clauſe of ni prius is left out of the writ of venire 

facias, which is the ſheriff*s warrant to return the jury, 

and is inſerted in another part of the proceedings. 


The preſent practice is to make the ſheriff's venire and now inſert- 
returnable on the laſt return of the ſame term wherein 8d in diltringas 
iſſue is joined, viz. Hilary or Trinity terms, which, — += dont 
Irom the making up of the iſſues therein to be tried at 
the aſſizes, are called z/ſuable terms; and he returns the 
names of the jurors in a panel (a little pane or oblong 
piece of parchment) annexed to the writ. This jury is Panel of jurors, 
not ſummoned, and therefore not appearing at the day, What 
muſt unavoidably make default; for which reaſon a 
compulſive proceſs is now awarded againſt the jurors, 
called in the Common Pleas a writ of habeas corpora 
Juratorum, and in the King's Bench a di/tringas, com. 
manding the ſheriff ro have thiur bodies, or to diftrain 
tuein by their lands and goods, that they may appear 
upon the day appointed. The entry therefore en the 

roll 
* For further information on this ſubjeQ, ſee Gilb, Hiſt, C. B. 77. 
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Preſent form of roll or record after the venire is, ; that the jury i; 
__— 2 % reſpited through defect of the jurors till the fri day 
= wp ule or 4 of the next term, then to appear at We/tminſty, 
« unleſs before that time / niſi prius viz. on Saturday 
„the 23d of February, the juſtices of our lord the king 
« appointed to take affiſes in that county ſhall hatt 
« come to Buckingham (that is to the place affignet 
% for holding the aſſizes).“ And thereupon the wrt 
commands the ſheriff to have their bodies at . 
minſter, or before the faid juſtices of afſize, if beſore 
that time they come to Buckingham, viz. on the 23 
Operation February aforeſaid. And as the judges are ſure to com 
— and open the circuit commiſſions on the day men- 
tioned in the writ, the ſheriff ſummons the jury v 
appear at the affizes, and there the trial is had be. 
$ Blac- Com. fore the juſtices of _ and niſi prius, among whom 
5 are uſually two of the judges of the courts of H. 
minſter, the whole kingdom being divided into fix 
circuits for this purpoſe. Thus we may obſerve tha 
the trial of common iſſues at i prius, which was n 
its original only a collateral incident to the original bu- 
fineſs of the juſtices of aſſize, is now by the various re- 
volutions of practice become the principal civil en- 
ployment: hardly any thing remaining in uſe of the 
real es but the name. 


Of the different The judges upon their circuits now ſit by virtue of 
33 five ſeveral commiſſions, the origin and nature of which 
cuits act under. WC have above ſnewn, and how they were reſpectively 
acted upon. 1. The commiſſion of the peace, as con- 
ſervators of the peace generally. 2. A commiſſion of 

oyer and terminer. 3 A commiſſion of general gal 
delivery. 4. A commiſſion of af/ize. F. That of 1 

Of che aſſociate. ius. Theſe commiſſions are conſtantly accompanied 
by writs of aſſociation, in purſuance of the ſtatute of 

dw. 1. and 2. whereby certain perſons (uſually the 

1 te”: clerk of aſhze and his ſubordinate officer, called from 
chuſe. thence the judges aſſociate) are directed to aſſociate 
themſelves with the juſtices and ſerjeants, and they ate 

required to admit the ſaid perſons into their ſociety. in 

order to take the aſſes, &c. that a ſufficient ſupply 0! 
commiſſioners may never be wanting. But to prevent 

| the delay of juſtice by the abſence of any of them, there 

3 Blac· Com. 59 · is alſo 1 of courſe a writ of „ non omnes, directing 
| that if all cannot be preſent, any two of them (a ju 
| tice 
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y i ee or ſerjeant being one) may proceed to execute the 
day Nrommiſſion. 


Jeu, F 5 8 

rday The ancient ſtatutes before mentioned, which forbid ConftruRion of 
king Nhe iſſuing of oyers and terminers, except to the juſtices ſtat. Fdw. 1. of 
hare of one Bench or the other, or to thoſe in eyre, are re- ee _— 


ſtrained by Serjeant Hawkins“ judicious interpretation, Woodeſon, 
o mean ſhecial commiſſions only, granted at the com- 113. 

paint of particular perſons, which practice hath long 

been obſolete, 


2 

= The courts holden before our preſent itinerant juſ- Courts of 
nen. I tices, exerciſing either their civil or criminal juriſdiction, Niſi prius. 
% Hare of record. The records are made up in the ſupe- courts of Re- 
be. Vor courts at Weſiminſter, and then go down to be tried cord. 

bon in their proper county before theſe juſtices ; after judgment 


H. which they are returned back to the higher juriſdic- given in courty 
ron with the verdict of the jury, for the purpoſe of above. 

that entering up judgment, and carrying that judgment 

s nino execution, 


4 . 
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Je Juriſdiction of the King's Bench to proceed 
againſt a Peer by Bill. —Want of Juriſdiction 
"a muſe be pleaded in Abatement. 


e of NSTEAD of inſerting the caſe of Lonſdale and 

Littledale at length (which may be found, 2d vol. 
- Blac. Rep. 267. 299.), I ſhall content myſelf with 
ciate ſtating the heads of the arguments. 


are 
„in It was an action brought by bill in the King's Bench 
ly of Bi ainſt defendant, who was a peer: he pleaded in bar 


vent Wl © the action, and the verdict being for plaintiſf, error 
here as brought firſt in the Exchequer-chamber, and aſter- 
ting Wards in the Houſe of Lords, The error aſſigned _ 
jul- at 


200 


At * N. 


Court, who are ſuppoſed to be preſent in court, (and the 


APPENDIX (P). 


that the proceedings ought to have been by origin 
writ, and not by bill. 


The queſtions propoſed to the judges were: 1ſt, Whe. 
ther the court of King's Bench has any juriſdiction 
hold plea in a perſonal action againſt a peer of the 
realm, and lord of parliament, who is neither in the 
cuſtody of the marſhal, nor is an officer or miniſter d 
court, without the king's original writ iſſuing out of hi 
Chancery to warrant ſuch aCtion ? 


2d, If the court has no ſach juriſdiction, can it c. 
rive ſuch juriſdiction from the acquieſcence of the d 
fendant by pleading to iſſue, and proceeding to trial in 
an action commenced without the king's original writ 


The arguments uſed on the behalf of the plaintif i 
error were: 1ſt, That the juriſdiction aſſumed by the 
court of King's Bench of proceeding againſt a pee, 


by original bull, is not warranted either by the comma 
or ſtatute law of this realm. | 


By the common law, that court has power to hol 
plea by bill againſt two deſcriptions of perſons only, v2. 
againſt the attorneys, officers, miniſters, or clerks of the 


courſe always has been to exhibit original bills again 
them, as being preſent in court in their proper perſons, 
and againſt perſons in cuſtody of the marſhal of the 
Marſhalſea of the court; — in ſuch bills it is nece- 
ſary to allege, that the defendant is in the cuſtody d 
the marthal of the Marſhalſea of that court. T his laf- 
mentioned branch of its juriſdiction, in progreſs of tim, 
has been extended to all perſons againſt whom the pre- 
cels of capias could iſſue, by the following fiction, vi. 
the court having an original juriſdiction in treſpalle 
vi & arms, iſſues a writ called a bill of Middlc/ex, cc 
latitat, commanding the theritf to take the body of: 
defendant as for a ſuppoſed treſpaſs vi & armis, which 
the defendant never has in reality committed; and the 
defendant being taken, and brought into the cuſtody d 
the marſhal of the count upon this writ, the plaintiff 
may exhibit a bill againſt him, as in the cuſtody of He 
marſhal, for any cauſe of action whatſoever ; up" 
HH fiction reſts this branch of its juriſdiction at tl" 
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day, This writ, except in caſes where an ac tam for 

bail is inſerted, is not executed upon the defendant's 
perſon, but he is ſerved with a copy of it, and appears 
and files common bail; which is a proceeding by which 
defendant, inſtead of being committed to the cuſtody 
the marſhal, is ſuppoſed to be delivered on bail upon 
1 the cpi corpus to John Doe and Richard Roe, which is 
er of he ſame as a commitment to the cuſtody of the mar- 
of his hal. I is evident this mode of proceeding never could ap- 
ply to a peer, becauſe his perſon could never be arrefled and 
brought into the cuſtody of the mar/hal by a capias in treſpaſs, 
1; no ſuch capias lies againſt a peer; and therefore Lilly, 
in his Entries, page 21, obſerves in a note, that a peer 
annot be ſued in the King's Bench by bill, by reaſon 
e is therein alleged to be in the cuſtody of he mar- 
hal. The next and only other juriſdiction which the 
King's Bench has in civil actions is, by an authority de- 
Wcgated to the court, by an original writ iſſued from the 
Tourt of Chancery, returnable in the King's Bench; and 
his applies to peers as well as other perſons, with this 
ifterence as to the proceſs by which the defendant is 
drought into court; that againſt all perſons (except 


hol Peers or privileged perſons during the time of privilege) 
un he proceſs is ſummons, attachment, and capias; where- 
| the WF againſt peers the proceſs is ſummons and diſtringas in 
| the tum only, as no capias lies; the common law hav- 


ng given no juriſdiction to the King's Bench of pro- 
ecding againſt peers, except by ſuch original writ. 


f th 

1 The next queſtion is, Whether the ſtatute of 12 and 
dy d W. 3. has given that court a juriſdiction of proceed- 
a- Ng againſt them by original bill? But from the very 


'ords of that act, it is clear, that the form of proceeding 
gainlt a peer is not thereby varied; and that the original 


pro- | 

| 4 ul is not given againſt peers, but only againſt knights, citi- 
paſſe: . er burgeſſes, or others perſons entitled to privilege of 
x, o = ament ; which words other perſons can by no rule 
of 2 conſtruction be contended to apply to peers, but only 
which e inferior degrees of perſons, as officers, miniſters, and 
14 the erks of the houſes of parliament, &c. ; and what is the 
dy of mol: — proof that the peers did not mean to 
aintif ewe ua juriſdiction by original bill againſt them, is 
of the that the bill originally ſent up to the lords by the 


commons had the words ** peer of this realm or lord 
ot parliament” inſerted, and the lords ſtruck out _ 
words, 
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words. Vide Joutnals of the Houſe of Commons, vd 
_ 13th, 567. 

If then the court of King's Bench has no juriſt. 
tion, the defendant's conſent cannot give it juriſt. 
tion. Want of juriſdiction is matter ot error, and in 
this caſe appears on the record; and therefore there] 
no occaſion for a plea to diſcloſe it. The proceeding hy 
original bill inverts the whole courſe of proceeding 
againſt peers from the beginning to the end of the (ut, 
The returns of writs in every ſtage of the ſuit are totaly 
different, and not only ſo, but a new juriſdiction y 7 
created by proceeding by bill inſtead of original, 2 
writ of error in the former caſe is given to the Exche 
quer- chamber, whilſt in the latter it can ouly bee 
turnable in parliament, 


On.the part of the defendant in error, it was argue, 
that the court of King's Bench had juriſdiction to p- 
ceed againſt a peer by bill: that this appears by th 
ſtatute 12 and 13 W. 3. c. 3. which authorizes agauk 
a peer ſuch proceſs, during the times there limited 
(which limitations are ſince removed, and extended 
all times, by ſtatute 10 Geo. 3. c. 50.), as might hai 
been had agaiuſt him out of the time of privilege. l 
fore that ſtatute, peers were by the practice of the cout 
(and the practice of the court conſtitutes the law of the Wt 
court) ſued there out of the time of privilege by me 
form of proceeding, vir. by bill, ſummons, and diſtreß e 
and may now therefore, by virtue of the above ſtatue */ 
be fo ſued at any time. Much ſtreſs was alſo laid u“ 
the caſes of Say v. Lord Biron, and Goſling v. Louis: 
FWeymouth, Cowp. 844. But that if it was an obe-. 
tion, it is merely an objection of form, and ougltvlp 
have been pleaded in abatement ; but was waived WW 1: 
defendant's making a full defence, and ſubmit « 
to the juriſdiction. 0 


In anſwer to the two queries above ſtated to ha! 
been put to the judges, Lord Chief Juſtice Eyre ſtatc 
the unanimous opinion of the judges, that the nl”. 
queſtion would have admitted conſiderable doubt, if tt 
objection had been made in an earlier ſtage of 1 
cauſe ; and that the caſes of Say v. Lord Birn, any 
Goſling v. Lord Feymauth, were not to be conlidercd 
as deciſive authorities on the ſubject; but that ate! 
pleading in chief, it was too late for the defendant !“ 
object to the juriſdiction of the court. 
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i. Of the Guardian and Prochein Ami. 


e ſut. 


0 S infants are incapable, or at leaſt preſumed by law 
100 to be ſo, of acting for themſelves, fo they are not 
 ® 2Wſuppoſed to have ſufficient diſcretion to chooſe a proper 
Ache perſon as an attorney to act for them. At common 
be u. law, therefore, as might naturally be expected, the 
guardian of the infant was the perſon to proſecute and 


rgu defend ſuits in his behalf. But inaſmuch as infants 
o pn were ſubjeQed in a great meaſure to the control and 
by th power of their guardians, who, from ſelfiſh and rapa- 
aoaokWſcious motives, might and too often did make a prey of 
nit Mtcheir ſubſtance, inſtead of protecting it, and who alſo 
wed viWthemſelves were the very perſons who diſturbed and in- 


it hart 
. Bb 


e coun 


jured the infants in their right, by which means, as 
they could not ſue in perſoz, nor appoint an attorney, 
it was difficult for them to obtain redreſs ; the legiſla- 


of teure at length interpoſed, and by ſtatute YR. 1. c. 48. 
dy tho enacted, That if an infant be efloined or diſturbed by his guar- 
iſtrels; n or Feoffee, or any other whereby he cannot proſecute his 
Latutcs WA «/i2e, any one of his neareſt friends who pleaſes may ſue for 
laid u 4m. And afterwards, by ſtatute Weſt. 2. c. 15. a 
. Lov c-1era! privilege is allowed in all caſes for minors to ſue 
ober by their next friend, who is to be admitted for that pur- 
glu u poſe. Since this ſtatute of 7/72. 2. the common rule 
ved WR ſeems to have been, that an infant ſhall ſue by prochein 
mittag ni, and defend by guardian. In the books, the names 4 laſt. 263. 


of guardian and prockein ami are oftentimes taken the 
ane for the other, becauſe it frequently happened that 


boy they uſed to be one and the ſame, as the guardian in 
he fk ſage was alſo prochein ami, &c. Afterwards, as well 
, if the the guardian as the prochein ami were allowed by the 
L 


judges to be ſome of the officers of the court, who, both 


of tet se 0 ü 
n, i reſpect to their place and {kill, were deemed the beſt 
alien þrocheins amies for the goad and fyrtherance of the infant's 
at aftet cauſe, 
ndant d 


But 
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— 
a 
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But now any perſon, who, as friend to the infant, 
is willing to proſecute or defend for him, is admitted, 
upon proper petition and application to the court, 2 
guardian or prochein ami. 
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Forms of Notices, c. in Proceedings again 
Juſtices, fc. 


The form of no- © FYURSUANT to an act of parliament, made an 


tice to the jul- paſſed in the 24th year of the reign of his m- Wi «: 
— — ac- 4 jeſty King George the Second, intitled, An a# fr 40 


cc 


commenced rendering juſtices of the peace more ſafe in the executi 
againſt him for «6 


agai 7 of their office, and for indemniſying conſlables and then 

1, fag ae gs cr in 4 their — WT is to gie 

notice, That a latitat, Cor as the proceſs may be, ) is in. 

5 tended to be ſued out of his majeſty's court of King's 

„ Bench, againſt you and one C. D. at the ſuit of A. B. 

* ina plea of treſpaſs; for that you and the ſaid C. D. 

„ on the day of in the year of our Lonl 

* Or whatever 1795, with force and arms *, broke and entered the 

wag erw. — 8 dwelling-houſe of the ſaid A. B. ſituate, ſtanding, 
be here ch. and being in the pariſh of 

rately ſtated. in the county of | and ſtaid and cot- 

6“ tinued in the ſaid houſe for a long time, to wit, for 

the ſpace of ten hours, and during that time greatly 

„ diſturbed the ſaid A. B. in the peaceable and quiet 

« poſſeſſion and occupation of his ſaid houſe ; and ſeized, 

„ took, and carried away the goods and chattels fol- 

„ lowing: to wit, one mahogany table /here /et fort 

« the goods) of the ſaid A. B. of the value of 20% 

there then found in the ſaid dwelling-houſe, and con- 

« verted and diſpoſed thereof to your own uſe, to tht 

% damage of the ſaid A. B. of 5o/. Dated this d 


W 1796. | 

Ts E. . Ef “T. S. Attorney N 
o E. F. Es. one of his Majeſty's « the ſaid A. 
Juſtices 4, the Peace for the : 
County of Middleſex. | 1 

« MT. 
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ed, ec Mr. Co D. 


a « Whereas on or about the day of 
« 1796, ycu entered into and upen the dwelling-houſe Notice to the 
« of A. B. &c, and then and there made diſtreſs of, conſtable to de- 
« took, ſeized, and carried away a mahogany table, _ a copy of 
« (here ſet out the goods,) the property of the ſaid ER 
% A. B. under colour or pretence of ſome warrant or 
« warrants of ſome juſtice or juſtices of the peace, em- 
« powering ycu ſo to do: Now in purſuance of an a& 
e of parliament, paſſed in the 24th year of the reign of 
1 F « his late majeſty king George the Second, for render- 
«© ing juſtices of the peace more ſafe in the execution of their 
« office, and for indemniſying conſlables and others acting in 
% obedience to thetr warrants ; I do hereby, on the behalf 
of and as the attorney for the ſaid A. B. demand the 
ma- © peruſal and copy cf all and every warrant and war- 
7 fi „ rants, under and by virtue of which you entered, 
c “ ſeized, and made diſtreſs of, and carried away the 


ether WR ſ.id mahogany table, and other the goods as afore- 
ge Ol © ſaid. 


is n. | « T. S. Attorney for the 

ing To Mr. C. D. of, &c. c faid A. B.“ 

05 „% Mr. E. F. 

2 * You having on the day of inſtant, Notice to be 


« as an officer of his majeſty's exciſe or cuſtoms, ſeiz- 8 
* ed, taken and carried away a large quantity of tobac- adion com- 

* co, to wit, two hundred pounds weight of tobacco, the menced. 
« property of A. B. of, &c. tobacconiſt ; I do there- 


« fore, (according to the ſtatute in ſuch caſe lately made 


pa and provided), as attorney for the ſaid A. B. hereby 
105 el, ive you notice, that I ſhall, at or ſoon after the end 
1s fel: of one calendar month from your being ſerved with 
/ forth * this notice, - ſue out of his majeſty's court of King's 
e201. Bench at Nęſiminſter a certain writ called a latitat 
con- againſt you, for the ſaid treſpaſs, and ſhall proceed 
to the WF thereon to judgment according to the rules and prac- 

ay ** tice of the ſaid court, Dated this day of 

« 1 796. 
˖ 

N53 0 Nö 
To Mr. E. F. of, Ec. 


60 Mr. Vol. II. 2 Z 
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Forms of Writs, Qc. in Ejectmeni. 


(GEORGE the Third, &c.—To the ſheriff of Sum, 

greeting: Whereas A. B. lately in our court, betar 
vs at Meſtminſter, by our writ (if by original, f 
bill, then by bill without aur writ, and by the judomnt 
of the ſame court) recovered againſt C. D. late 9 
eſiminſter, yeoman, his term yet uncxpired of 1 


in tour meſſuages, &c. (the premiſes recovere(), 


with the appurtenances, in the pariſh of Y/imbleun 
in your county, and alſo of and in the reQory d 
Wimbledon, with the appurtenances, in your county; 
which one E. F. on the 6th day of June, in the 350 
year of our reign, demiſed to the ſaid C. for a termd 
years, which is not yet expired; that is to ſay, iro 
the firſt day of the ſaid month of June, to the ful 
end and term of ten years then next following, and 
fully to be complete and ended; by virtue of whi 
ſaid demiſe, the ſaid C. entered into the ſaid reQory 
and tenements, with the appurtenances, and vs 
thereof poſſeſſed until the ſaid E. afterwards, that! 
to ſay, on the ſame 6th day of June, in the ſaid 350 
year of our reign, with force and arms, entered u 
the ſaid rectory and tenements, with the appr 
tenances, in and upon the poſſeſſion of the ſaid 4 
thereof, and ejeQted, drove out, and removed de 
ſaid A. from his ſaid farm, the ſaid term then 4 
yet being unexpired, and did and till doth withl 
the 1 of the ſame from the ſaid A. where 
the ſaid C. is convicted, as appears to us of recess 
and for as much as it is adjudged in our ſame coutt be 
fore us, that the ſaid A. have execution upon his ſai 
judgment againſt the ſaid C. according to the fer 
form, and effect of the ſaid recovery; therefore “- 
command you, that without delay you cauſe the . 
A. to have poſſeſſion of his ſaid term, yet un2xpi'ts 
of and in the ſaid reQory and tenements, with tf 


appurtenances; and in what manner you ſhall bat 
65 execute 


um, 
efore 


red), 
bled 
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— 
Lad 


executed this precept, do you make appear to us, in 
three weeks from the day of Saint Martin, where- 
ever we ſhall then be in England, Witneſs Lloyd 
Lord Kenyon at Weſtminſter, the day of 

in the 36th year of our reign.” 


1 
6 


— 
Lad 


If you wiſh a fer: facias to be added for the coſts, 
before the word witneſs add 


707 


„We likewiſe command you, that you cauſe to be Writ of poſſeſſi- 
% made 101. 1s. 64. of the goods and chattels of the en with a fi. fa. 


* ſaid C. in your bailiwick, which were awarded to the ny 


* ſaid A. in our ſame court for his damages, which he 
« ſuſtained by reaſon of the ſaid treſpals and eje ment; 
and have you thoſe monies befcre us, at the ſame 
« time, wherever we ſhall then be in England, to ren- 
der to the ſaid A. for his damages aforeſaid, whereof 
„the ſaid C. is convicted, and have there this writ.”? 


If a ca. ſa. for the damages to be added, ſay before 


the word witneſs— 


* Welikewiſe command you, that you take the ſaid Writ of poſſeſ- 
C. if he be found in your bailiwick, and ſafely keep ſton with ea. fa: 


* him, ſo that you have his body before us at Me- 
minſter at the day aforeſaid, to make ſatisfaction to 
* the ſaid A. for 61. 10s. for his damages, which he 
* has ſuſtained, as well by reaſon of the treſpaſs and 
** ejeAment aforeſaid, as for his expences laid out by 
him about his ſuit in this cauſe, whereof the ſaid C. 
is convicted, as appears to us on record, and have 
* there this writ.”? 


Form of Affidavit under 4 Geo. 2. 


E. F. the leſſor of the plaintiff in this cauſe, and Form of affi- 


„% A. B. of, &c. gent. ſeverally make oath and ſay, davit under 


and firſt this deponent E. F. for himſelf ſaith, that on . 
* the day of laſt paſt, and for ſeveral days 
« before, the meſſuage in the annexed declaration 
* of ejectment mentioned was ſhut up, and there be- 
ing no tenant in poſſeſſion thereof, he this deponent 
did, on the day of laſt, affix a copy 
** of the ſaid declaration in ejectment hereto annexed, 
and the notice thereunder written, upon the door of 
22 2 „the 
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© the ſaid meſſuage, late in the tenure of the ſaid C. D. " 


c being the moſt notorious part of the ſaid premiſcs; 7 
& And this deponent A. B. for himſelf faith, that before . 
« ſuch declaration in ejectment was affixed as aforeſaid, " 
e there was due to him as landlord of the ſaid premiſes, 7 


* from the ſaid C. D. the tenant thereof, the ſum of 
& 10l. for half a year's rent, upon and by virtue of i 
& certain indenture of leaſe, bearing date the day oi ct 
cc and made between this deponent of the 
« one part, and the ſaid C. D. of the other part; and 
ce that no ſufficient diſtreſs was then to be found upon 
e the premiſes, countervailing the arrears of rent then 


« due to this deponent: And this deponent further ba 
&« ſaith, that he had, at the time of affixing of the ſaid » 
« declaration in ejec ment upon the door of the ſaid N 
« meſſuage, power to enter on the ſaid premiſes therein 25 
« mentioned, by virtue of the ſaid leaſe, for the noi- T 
payment of the rent ſo in arrear as aforeſaid.” * 


APPENDIX (T). ; 
Forms of Writs, and Proceedings in Replevin. 


Form of Recordari Facias Loquelam. 


6 Great Britain, France, and Ireland king, de- 
fender of the faith, &c.—'To the ſheriff of Buckinz: 
hamſhire, greeting: We command you, that in you 
«& full county you cauſe the plaint to be recorded, which 
is in the ſynie county, without our writ, betwe@! 
C. D. and E. F. and G. II. of the cattle, goods, 5" 
„ chattels of the ſaid C. taken and unjuſtly detained 
as it is ſaid; and that you have the ſaid record betore 
Jus (er if in C. B. betore our juſticcs) at WW:ftminſie, 
from Faſter day, in fiſteen days, under your ſeal 4 
the ſeals of four lawiul knights of the ſame coun), 
of ſuch as ſhall be preſent at the ſaid record, ad 
chat you prefix tie fame day to the parties, 1 * 


ADI (7). 


they may be there ready to proceed in the ſaid plaint 
as ſhall be juſt; and have you there the names of the 


« ſaid four knights, and this writ, Witneſs ourſelf ' 


«© at Meſiminſier, the day of in the 
« 36th year of our reign.” 


Let this writ be executed if the ſaid C. deſires it, 
ctherwiſe not. 


The return thereof is as follows: 


“By virtue of this writ to me dired ed, in my full Of return. 


« county held at Ayleſbury, the day of 

„in the 36th year of the reign of our ſovereign lord 
« George the 'Third, king of Great Britain, France, and 
Ireland, & c. | cauſed the plaint to be recorded, which 
is in the ſame county, without the writ of our ſaid 
lord the king, between C. D. and E. F. and G. H. 
of the Cattle, goods, and chattels of the ſaid C. taken 
and unjuſtly detained, as it is ſaid; which (aid plaint 
appears In a certain ſchedule to this writ annexed 
and I have the ſaid record before our ſaid lord the 
king (or the juſtices ot our (aid lord the king) at Vet- 
© minſter, on the day Within written, under my ſeal and 
the ſeals of four lawful knights of the ſame county, 
ho were preſent at the ſaid record; and I have pre- 
„fixed the fame day to the parties, that they may be 


then and there ready to proceed in the ſaid plaint, as 
* ſhall be juſt, 


„The anſwer of A. B. Eſq. ſheriff.” 


'The ſchedule to be annexed to the writ and return. 


At my full court held at Ayleſbury in the county of 

* Bucks, the day of in the 36th year 
vt the reign of our ſovereign lord George the Third, 
&c. before L. M., N. O., P. Q, and R. S., four 
lawful knights of the ſame county (amongſt other 
things) it is thus contained: C. D. complains againſt 
E. F. and G. H. of aplea of taking and unjuſtly de- 
taining of his cattle, goods and chattels, to wit, one 
mare and four colts of the ſ\id C. and at my full 
court held at Ayleſbury in the county aforeſaid, the 
day of laſt, before S. T, J. M, N. U., 
and W. X., four lawful knights of the ſaid county, I 
22 3 cauſed 
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c cauſed the ſaid plaint between the parties aforeſaid to 
« be recorded as the writ hereunto annexed requires, 
In teſtimony whereof, as well I the ſaid ſheriff, as the 
« ſaid S. T., J. M., N. U., and W. X., who were preſent 
c at the ſaid record, have cauſed our ſeals to be here- 
unto put, the day and year and place above-mentioned, 

„A. B. Eſq. Sheriff. 


«6 


Form of Writ of Pore. 


& George the Third, 8&c,—To the ſheriff of Bucky, 
greeting: Put by ſureties and ſafe pledges E. F that 
he be before our juſtices at /Ye/lminſier, from [the re. 
turn-day], to anſwer to C. D. ot a plea, wherefore 
he took the cattle, goods, and chattels of the ſaid C. 
ce and them unjuſtly detained againſt gages and pledge, 
as he ſaith, and to ſhew wherefore he hath not ap- 
peared in our court before our juſtices at Meſiminſi 
for [the return of the refalo] laſt paſt, as the day pre- 
fixed to him; and have you there the names of the 
© pledges, and this writ, Witneſs Sir James Eyr, 
* knight, at Veſiminſter, the day of 
in the 36th year of our reign.” 


«6 


Form of Procedendo. 


© George the Third, &c.—To the ſheriff of Buch, 
& greeting: Although we lately commar{ed you, that 
46 in your full court you cauſed the plaint to be recorded, 
„ which is in the ſame county, without our writ, be— 
« tween C. D. and E. F. of the cattle, goods, and cha- 
« tels of the ſaid C. taken and unjuſtly detained, 2s |t 
& was faid ; and that you ſhould have the ſaid record be. 
« fore our juſtices at Meſiminſter, from [ the return li 
« refalo], under your ſeal, and the ſeals of four lau il 
„ knights of the ſame county, of ſuch as ſhould be 
«© preſent at the ſaid record, and that you prefixed the 
„fame day to the parties, that then they might be there 
« ready to proceed in the ſaid plaint, as ſhould be juſt; 
© and that you ſhould have there the names of the fail 
« four knights, and that writ; Yet we, being 00" 
* moved with certain cauſes in our court, before 0 
*« ſaid juſtices, command you, that in the ſame plat" 
© againſt the ſaid E. F. at the ſuit of the ſaid C. U 
*© befcte you levied cr affirmed, and now depending ub. 
determined, you proceed at your next county-cour 


to be holden in and for the fame county, with what 


| 06 ſpees 
# 
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« ſpeed you can, in ſuch manner, according to the law 
and cuſtom of England, as you ſhall ſee proper ; our 
„ ſaid writ in that behalf heretofore directed to the 
&« contrary in any wiſe notwithſtanding. Witneſs, &c. 
on, &c. at, &c. in the 36th year of our reign.” 


The Form of the Writ Pro Retorno Habends : 


& George the Third, by the grace of God, &. To 
„ the ſheriff of Bucks, greeting: Whereas E. F. was 
* ſummoned to appear in our court before us (or before 
«* our juſtices) at Meſiminſter, to anſwer C. D. in a plea, 
„ whereſore he took the cattle of the ſaid C. to wit, 
one mare and four colts, and unjuſtly detained the 
% ſame againſt ſureties and pledges, as he ſays; and 
„ the ſame C. afterwards in our ſame court made de- 
fault, whereupon it was then and there conſidered, 
that the ſaid C. ang his pledges of proſecuting ſhould 
« be in mercy, and that the aforeſaid E. ſhould ga 
* thereupon without day, and that he ſhould have a 
return of the cattle aforeſaid. Therefore we com- 
* mand you, that you cauſe to be returned the cattle 
* aforeſaid to the ſaid E. without delay; and the ſame 
« at the complaint of the aforeſaid C. you do not deli- 
ver without our writ, which ſhall make expreſs men- 
tion of the aforeſaid judgment; and in what manner 
you ſhall execute this our precept, you ſhall make 
** manifeſt to us (or to our juſtices) at Heſiminſter, on 

[a general return-day, all the OA being by ori- 
* ginal] ; and have you there this writ. Witneſs, &c. 
Jon, &Cc. in the 36th year of our reign.” 


The Writ of ſecond Deliverance is to the following 
Effect: 
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Form of writ 
pro retorno ha- 


© George the Third, &c.— To the ſheriff of Bucks, Writ of ſecond 
« preeting: We command you, if C. D. ſhall make delivetance. 


« you ſecure of proſecuting his complaint, and alſo of 
* returning the cattle which to E. F. lately in our 
court, before our juſtices at ///imin/ter, at a certain 
% day now paſt, were adjudged by the default of him 
* the ſaid C. D. if a return thereof ſhall be adjudged, 
then the ca'tle to him the ſaid C. D. without delay, 
* you cauſe to be delivered, and put by ſureties and 
* ſafe pledges the aforeſaid E. F. that he be before out 
* juſtices at Meſtminſter [ the return}, to anſwer the ſaid 
„C. D. of the taking ot the caitle atoreſaid, and that 
'* you have there the names of the pledges, &c. and 
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this writ. Witneſs Sir James Eyre, knight, at 7747. 
minſter, the day of in the 36th year 
of cur reign.” 


Form of Writ of //ithernam. 


George the Third, &c.— Lo the ſheriff of Buctz, 


greeting: Whereas E. F. was ſummoned to appcar 
in our court, before our e. at Meſiminſter, to 
anſwer C. D. of a plea, wherefore he took the cattle 
of the ſaid C. and unjuſtly detained the ſame againſt 
ſureties and pledges, as he ſays; and the ſame C. 
afterwards, in our ſame court, made detault in the 
ſame plca; whereupon it was then and there con- 
ſidered, that the ſamc C. and his pledges of proſe. 
cuticn ſhould be in mercy; and that the faid k. 
ſhould go thereupon without day, and that he ſhould 
have a return of the cattle aforclaid ; whereupon, by 
our Writ, we commanded you, that you cauſed to be 
returned the cattle aforeſaid to the ſaid E. without 
delay, and the ſame at the complaint of the ſaid C. 
you ſhould not deliver without our writ, which of the 
atoreſaid judgment ſhould make expreſs mention, and 
in what manner you ſhould have executed our faid 
precept you ſhould make manifeſt to our juſtices at 
Weſtminſter, on | the return day of the retorno habendo] 
laſt paſt; on which day you returned to our ſaid ju- 
tices at Neſiminſter, that before the coming of the 
aforeſaid writ, the cattle aforeſaid were eloigned er 


conveyed away to places unknown to you by the ſaid 


C. ſo that the cattle aforeſaid to the ſaid E. you could 
not cauſe to be returned, as by the ſaid writ you wa 
commanded: Therefore we command you, that 01 
the cattle of him the ſaid C. to the value of the cat- 
tle beſore taken in withernam, you take and deliver 
to him the ſaid E. to be keid by him, until the ſald 
cattie, before taken, you can cauſe to be returned; 
and put by ſure and ſafe pledges the aforeſaid C. that 
he be betore our juſtices at Meſiminſter, on | the fe. 
turn day], to anſwer as well to us of the contemPp!, 
as to the ſaid E. of the damages ard injuries to him 
in that behalf done; and in what manner this our 
precept you ſhall execuie make appear to our jullices 
at /J*/tminſter, at the atoreſaid return; and that you 
have there the names cf the pledges, with this vil, 
Witneſs, &c. on, &c. at, &c. in the thitty-fixth ye 
ot our reien.“ 
| Form 


APPENDIX (F). 
Form of Entry of a Suggeſtion in the Nature of a 


Cognizance. 


© Bucks, to wit. E. F. was ſummoned to anſwer Form of ſug- 
geſtion in na- 
ture ot cogni- 


„C. D. in a plea, wheretore he took the cattle, goods, 
and chaitels of the ſaid C. and unjuſtly detained 
« the ſame againſt gages and pledges, &c. and where- 
upon the ſaid E. offered himſelf in court here, in his 
© own proper perſon, on the day of againſt 
« the ſaid C. in the plea aforeſaid, and the ſaid C. 
« came not, but made default: Therefore it is 
« conſidered, that the ſaid C. and his pledges for 
% protecuting be in mercy, and that the ſaid E. go 
&© thereof without day, and have a return of the ſaid 
„ cattle, goods, and chattels, &c. and thereupon the 
„% ſaid E. ſays, that the ſaid F. took the ſaid cattle, 
goods, and chattels, of the ſaid C. for the takin 
© whereof he was ſummoned to appear in the fa 
* court of our ſaid lord the king of the bench at H- 
inter, to anſwer to the ſaid C. as aforeſaid, at the 
„ pariſh of O. in the ſaid county, in a certain place 
there called the ſtable; and that he took the ſame as 
© bailiff of I. A. for that the ſaid C. at the time of the 
taking the ſaid cattle, goods, and chattels, and for 
* the ſpace of two years and three quarters of a year 
« ended at and upon the day of and from 
e thence until the time of the taking of the ſaid cattle, 
„ goods, and chattels, held and enjoyed the ſaid ſtable, 
« with the appurtenances, amongſt other things, as 
e tenant thereof to the ſaid I, A. a! and under the 
« yearly rent of twelve pounds, payable quarterly; and 
© becauſe the ſum of thirty-three pounds, of the yearly 
rent aforeſaid, for two years and three quarters of an- 
other year, ending at and upon the ſaid day of 
7 in the ſaid year of our Lord 1796, on that day 
ein that year, and at the time of taking the ſaid cattle, 
„goods, and chattels, were in arrear and unpaid, he 
the ſaid E. as bailiff of the ſaid I. took the ſaid cattle, 
goods, and chattels, for and in the naii.e of a diſtreſs 
tor the ſaid rent fo due in arrear and owing from the 
aid C. to the ſaid I. as atoreſaid, And the ſaid E. 
** according to the forin of the ſtatute in ſuch caſe made 
and provided, prays a writ of our lord the king to be 
directed to the ſheriff of Bucks, to enquire of the 
** ſum in arrear of the rent aforcſaid, and of the value 
ot the cattle, goods, and chattz!s aforeſaid ; and it is 
| „granted 
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Writ of en- 
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granted to him: wherefore the ſheriff is commanded, 
< that, by the oath of twelve good and lawful men of 
„his bailiwick, he diligently enquire how much rent 
« was in arrear and due to the ſaid I. at the time of the 
taking of the cattle, goods, and chattels aforeſaid, 
% and how much the ſaid cattle, goods, and chattels, ſo 
& taken in the name of a diſtreſs as aforeſaid, were 
„ worth, according to the true value thereof; and the 
4 inquiſition which be ſhall thereupon take, let him 
„ make appear here on | the return day], under his ſeal 


and the ſeals of thoſe by whoſe oath he ſhall take the 
4e ſaid inquiſition, &c, 


Upon entering the above ſuggeſtion on a roll, the de. 


fendant may then ſue out his writ of enquiry, which is 


to the following effect ; 


*« George the, Third, by the grace of God, &c.—To 
ze the ſheriff of Bucks, greeting: Whereas E. F. wa 
& lately ſummoned to appear in our court of the bench, 
before our juſtices at //e/tmin/ter, to anſwer unto C. D. 
of a plea, wherefore he took the cattle, goods, and 
* chattels of the faid C. and unjuſtly detained the ſame 
&« againſt gages and pledges, until, &c. and the fail 
„E. F. offered himſelf in court, before our juſtices at 
„% Maſiminſter, in his own proper perſon, on the 
« day of againſt the ſaid C. in the plea aforeſaid: 
„and the ſaid C. came not, but made default: There— 
«« fore it was conſidered that the ſaid E. and his pledges 
„ ſhould be in mercy ; and that the ſaid E. ſhould go 
„thereof without day, and have a return of the ſaid 
e cattie, goods, and chattels. And thereupon it hath 
been ſuggeſted to us in our ſaid court, before our ſaid 
6 juſtices at /Ye/tminſter aforeſaid, by the ſaid E. that 
he the ſaid E. took the ſaid cattle, goods, and chattels 
of the ſaid C. for the taking whereof he was ſummonel 
* to appear in our ſaid court of the bench, before our 
*« ſaid juſtices at Meminſter, to anſwer the ſaid C. D. a5 
«« aforeſaid, at the parith of O. in the ſaid county, in 
« a certain place there called the ſtable, and that he 
© took the lame as bailiff of J. A.; for that the ſaid C. 
+ for the ſpace of two years and three quarters of 2 
© another year, ending at and upon the ſaid day 
* of in the year of our Lord 1796, and from 
„ thence until and at the time of taking of the nid 
* cattle, goods, and chattels, held and enjoyed 1. - 

; 6+ 2 (on 


APPENDIX (T). 


++ ſtable, with the appurtenances, amongſt other things, 
as tenant thereof to the ſaid J. at and under the yearly 
rent of twelve pounds, payable quarterly: and be- 

cauſe the ſum of thirty-three pounds of the yearly 
rent aforeſaid, for two years and three quarters of 
« another year ending at and upon the ſaid day 
of in the year of our Lord 1796, on that day 

in that year, and at the time of taking the ſaid cattle, 
« goods, and chattels, were in arrear, and unpaid to the 
A faid J. he the ſaid E. as bailiff of the ſaid J. took the 
« ſaid cattle, goods, and chattels, for and in the name 
« of a diſtreſs for the ſaid rent ſo due in arrear and 
« owing from the ſaid C. to the ſaid J. as aforeſaid. And 
e the ſaid E. according to the form of the ſtatute in 
ſuch caſe made and provided, prayed our writ to be 
directed to yur to enquire of the ſum in arrear of 
e the rent aforeſaid, and of the value of the cattle, 
% goods, and chattels aforeſaid : Therefore we com- 
« mand you, that according to the form of the ſtatute 
in that caſe made and provided, you diligently en- 
« quire, by the oath of twelve good and lawful men of 
your county, how much of the yearly rent aforeſaid, 
«© at the time of taking the faid cattle, goods, and 
« chattels, were in arrear and unpaid ; and how much 
the ſaid cattle, goods, and chattels, taken as aforeſaid, 

were worth, according to the true value of the ſame. 
And the inquiſition which you ſhall thereupon make 
you ſhall certify to our juſtices at /Ye/tminfter on ¶ the 


& return] under your ſeal, and the ſeals of thoſe by 


«© whoſe oath you ſhall take that inquiſition ; and have 
you there the names of thoſe by whoſe oath you ſhall 
* take that inquiſition, and this writ. Witneſs Sir 
James Eyre, knight, at Veſiminſter, the day 
IE in the thirty- ſixth year of our reign.” 


Habeas corpns 
ad reſponden- 
dum to remove 
a perſon from 
the Fleet to 

K. B. 


ad teſtifſican- 
dum. 


Habeas corpus 


* 
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Forms of Writs of Habeas Corpus. 


EORGE the Third, &c.—To the warden of our 
priſon of the Fleet, greeting: We command you 

that the body of A. B. Efq. in our priſon under 
your cuſtody, as it is ſaid, detained under a fafe and 


{ſecure conduct, together with the day and cauſe of 


his caption and detention, by whatſoever name the 
ſame A. B. may be called in the ſame, you have be- 
fore us, at Meſiminſler, on 5 next after 

to anſwer to C. D. in a plea of treſpaſs, 
and alſo to a bill of him the ſaid C. D. againſt the 
ſaid A. B. for 50/7. upon promiſes according to the 
cuſtom of our court, before us to be exhibited, and to 
do and receive all and every thing which our ſame 
court before us ſhall then and there conſider con- 
cerning him in this behalf; and have there then this 
writ. Witneſs Lloyd Lord Kenyon, at, &c, 


* George the Third, &c.— To W. J. Eſq. being 
3 of our Marthalſea before us, greeting: We 
command you that the body of D. D. in our priſon, 
under your cuſtody, as it is ſaid, detained under a ſafe 
and ſecure conduct, by whatſoever name the ſaid D. 
may be called in the ſame, you have before our truſty 
and welt beloved Lid Lord Kenyon, our chief juſtice 
aſſigned to hold pleas in our court, before us ag / T- 
minfler, in his great hall of pleas there, on Thurſday 
the day of this month of at eight 
o'clock in the forenoon of the ſame day there, to 
teſtify the truth of his knowledge in a certain cauſe, 
in our court before us now depending, and then and 
there to be tried between A. B. plaintiff and C. D. 
detendant, in a plea of treſpaſs on the caſe, and then 
immediately after the ſaid D. D. ſhall then and there 
have given his teſtimony before the ſaid chief juſtice, 
to return him the ſaid D. D. to our ſame priſon, 
under fafe and ſecure conduct; and have there _ 

| 66 this 
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« this writ. Witneſs Lloyd Lord Kenyon, at W/eſtmin- 
« ſer, the day of in the thirty-ſixth year 
« of our reign.“ 


„George the Third. To the warden of our priſon Haheas corpus 
« of the Fleet, greeting: We command you that you ad fatisfaci- 
„have before us at Veſiminſter, on next after endum in caſe, 
10 the body of G. H. under ſafe and ſecure 
« conduct detained in our priſon, under your cuſtody, 
eas we are informed, together with the 45 and cauſe 
* of his being taken and detained, by whatſoever name 
« the ſaid G. H. is there known, to ſatisfy T. S. 300. 
* which the ſaid T. S. lately in our court before us at 
« Weftminſter recovered againſt the ſaid G. H. for his 
„damage which he ſuſtained, as well Y reaſon of the 
not performing certain promiſes and undertakings 
lately made by the ſaid G. to the ſaid T. at JFeftmm- 
er in the county of Middleſex, as for his coſts and 
« charges by him laid out about his ſuit in that behalf, 
© whereof the ſaid G. is convicted, as appears to us 
© of record, and further to do and receive what our 
e ſaid court before us ſhall then and there conſider of 
„him in this behalf; and have there then this writ. 
« Witneſs Lloyd Lord Kenyon, &c. 


90 George the Third, &c To the [deſcribe the fheriff, Habeas corpus 
judge, or ſfleward of the court to which it is direfted ad faciendum 
« properly] greeting: We command you that you have © recipiendum. 
the body of W. W. detained in your ne bn under 
your cuſtody, as it it is ſaid, by whatſoever name he 
may be called in the ſame, together with the day and 
the cauſe of the taking and detaining the ſaid W. W. 
before our right truſty and well beloved L Lord 
Kenyon, our chief juſtice aſſigned to hold pleas in our 
* court before us (or if in C. B. before Sir James Eyre, 
knight, our chief juſtice of the bench) at his cham- 
* bers, ſituate in Serjeants Inn in Chancery-lane, (or if 
it be returnable in term, make it returnable at a day 
„ certain,) immediately after the receipt of this our 
* writ, to do and receive all and ſingular thoſe things 
] * which our ſaid chief juſtice ſhall then and there con- 
; ** {ider of him in this behalf; and have there then this 
| * writ, Witneſs Lloyd Lord Kenyon,” &c. 


Entry of a writ ** 


of error on a 
judgment in 


Return to writ. 


Tranſcript» 
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Forms of Writs and Proceedings in Error. 


NYEORGE the Third, &c.— To his truſty and 
well-beloved Sir James Eyre, Chief Juſtice of 

the Bench, greeting : For as much as in the record 
and proceſs, and alſo in giving of judgment in a plaint 
which was 1n our court before you, and your com- 
panions, our Juſtices of the Bench, by our writ be- 
tween John Doe and Richard Roe, in a plea of trel- 
paſs on the caſe, as it is ſaid, manifeſt error hath in- 
tervened to the great damage of the ſaid Richard 
Roe, as by his complaint we are informed ; we heing 
willing that the ſaid error, if any there be, ſhould be 
duly amended, and full and ſpeedy juſtice done to 
the ſaid parties in this behalf, do command you, that 
if judgment be given thereupon, then you ſend to us 
diftintly and plaialy under your ſeal, the record and 
proceſs of the ſaid plaint, with all things touching the 
ſame and this writ; ſo that we may have them on 
the morrow of the Holy Trinity, whereſoever we 
ſhall then be in Eng/and, that infocdting the record 
and proceſs aforeſaid, we may cauſe further to be 
done thereupon for amending the ſaid error as of 


right, and according to the law and cuſtom of Eng- 


land, ſhall be meet to be done. Witneſs ourſelf at 
WH gſiminſter, the 8th day of May, in the 36th year 


of our reign.” 


The anſwer of Sir James Eyre to the foregoing writ. 


The record and proceſs whereof mention is within 
© made, follow in theſe words, to wit: 


&« Pleas at Maſeminſter, before Sir James Eyre, knight, 
and his brethren, Juſtices of the Bench of the Lord 
the King, at //e/tmin/ter, of the term of Eafter, if 
the 36th year of the reign of our Sovereign Lord 
40 George 
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« George the Third, by the Grace of God of Great 
« Britain, France, and Jreland King, Defender of the 
« Faith, &c. and in the year of our Lord 1996. — 
« Roll 295. Middleſex, to Wit: Richard Roe, late of 
« Wſ/etminſter in ſaid county of Middleſex, gentleman, 
vas attached to anſwer John Doe in a plea of treſ- 
&« paſs on the caſe, &c. And thereupon,” &c. (Here 
follows verbatim the declaration.) ** And the faid 
Richard, by T. S. his attorney, comes and defends 
*« the force and injury when,“ &c. (Here follows 
the pleadings verbatim, as the caſe may be): Or if 
judgment by default, the whole is ſet out, with the 
award of inquiry and inquiſition, together with the 
final judgment of the court, down to ** And the ſaid 
Richard, in mercy,” &c. preciſely in the ſame way 
as the record is made up and completed, in order to be 
docketted. 


before Sir James Eyre, Knight, and his companions, 
* our Juſtices of the Bench at Meſiminſter, by our 
* writ, and by the judgment of the fame court, re- 
covered againſt Richard Roe, late of Meſiminſier 


in your county, yeoman, 301. for his damages, which or as the caſe 
ie had ſuſtained as well by occaſion of the ſaid Richard may be. 


* Roe not having performed certain promiſes and under- 
© takings lately made by him to the ſaid John Doe, as for 
* his coſts and charges by him about his ſuit in that as þ 
* expended, whereof the ſaid Richard Roe is convicted, 
* as by the record and proceedings thereof, which we 
lately cauſed to be brought into our court before us, 
for certain cauſes of error, manifeſtly appear. And 
* now on behalf of the ſaid John Doe, we have re- 
* ceived information, that although the ſaid judgment 
be given in form aforeſaid, yet execution of the ſaid 
damages ſtill remains to be made to him; wherefore 
* the ſaid John Doe hath intreated us to provide him a 
proper remedy in this behalf; and we, being willing 
that what is juſt ſhould be done on this occaſion, 
command you, that by honeſt and lawful men of 
* your baliwick, you make it known to the ſaid Richard 
Roe, that he be before us on 


6 where- 


George the Third, &c. To the ſheriff of Middle- scire facias 
&« ſex, og J. ho Nr Doe, lately in our court, quare execu. 


720 


Non pros aſter 
ſcire facias 
quare execu- 
tionem. 
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©« whereſoever we ſhall then be in England, to ſliew if 
* he has or knows of any thing to ſay tor himſelt, why 
„ the ſaid John Doe ought not to have execution 
«*« againſt him of the damages aforeſaid, according to 
e the force, form, and effect of the ſaid recovery, if i 
„ ſhall ſeem expedient to him ſo to do, and further ty 
„do and receive what our ſaid court before us ſhall 
* conſider of him in this behalf; and have you there 
the names of thoſe by whom you ſhall make it known 
„to him, and this writ. Witneſs Lloyd Lord Kenyn 
* at Meſiminſter, the day of in the 36th 


year of our reign. 


Mansfield and Way,” 


The entry of a non pros after ſcire facias quare exec 
tionem non, now in error for want of aſſigning errors: 


* Afterwards, to wit, on Monday next after eight 
«days of St. Martin, in this ſame term, before our 
„Lord the King at Meſiminſter, comes the ſaid John 
„Poe, by his attorney aforeſaid, and ſays, that execu- 
* tion of the judgment aforeſaid ſtill remains to be 
* made unto him; therefore he prays the writ of the 
Lord the King to be directed to the ſheriff of the 
© county of M:ddleſex aforeſaid, that he make known to 
* the ſaid Richard, to be before the ſaid Lord the King, 
„ whereſoever, &c. to ihew if any thing he has a 
* knows to ſay for himſelf, why the ſaid John ought 


not to have execution of his damages, coſts, and 


charges aforeſaid, according to the form and effect of 
the judgment aforeſaid ; — it is granted to him, &c. 
* by which it is commanded to the ſheriff aforeſaid, 
that by good and lawful men of his baliwick, he 
make known to the ſaid Richard, that he be before 
the Lord the King [te return of the ſcire faciis 
** quare Sc.] whereſoever, &c. to ſhew in form afore- 
** ſaid, if, &c. and further, &c. the ſame day is given to 
** the ſaid John; at which day the ſaid John, by his 
attorney aforeſaid, comes before our Lord the King 
* at Weſtminfter, and offers himſelf againſt the faid 
Richard in the plea atoreſaid ; and the ſaid ſheriff, 
to wit, Eſq. and Eiq. 
* ſheriff of the ſaid county of Middleſex, returns that 
by virtue of the ſaid writ to him directed by 
„ and 
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ec and good, &c. he has given notice to 

« the ſaid Richard to appear, &c. to ſhew cauſe, &c. 

« as by that writ he was required; and the ſaid Richard, 

« being ſolemnly called, doth not come, but makes de- 
« fault; and hereupon the ſaid John ſays, that the ſaid 

« Richard hath aſſigned no error or errors in the re- 
« cord and proceedings aforeſaid, or in the giving the 
« judgment aforeſaid ; therefore a day is given to the 
& parties aforeſaid, to come before our lord the king, 
« on Monday on the morrow of St. Martin, whereſo- 

« ever, & c.; that is to ſay, for the ſaid Richard to aſ- 
„ ſign error or errors in the record and proceedings 
&« atoreſaid, or in the giving the judgment aforeſaid 
« at which day, before our lord the king at Weſt- 
« minſter, comes the ſaid John by his attorney afore- 
« ſaid; and the ſaid Richard, being ſolemnly called, 
« doth not come, but again makes default; nor has he 
« farther proſecuted the ſaid writ of error againſt the 
« ſaid John; therefore it is conſidered, that the ſaid 
« John do recover againſt the ſaid Richard, as well his 
« damages aforeſaid, as alſo 7 J. adjudged to him by the 
« court of our lord the king now here, according to 
« the form of the ſtatute in ſuch caſe made and pro- 
« yided, for his damages, coſts, and charges, which he 
« has ſuſtained by occaſion of the delay of execution of 
« the judgment aforeſaid, by means of the proſecution 
« of the ſaid writ of error, which damages in the 


10 « whole, amount unto . ; and that the ſaid John 
d « have execution thereof, & c.; and the ſaid Richard 
of % in mercy,” &c. : 


The aſſignment of errors, that there is no original 


d, 

10 writ filed of record. 

« * In the King's Bench, 

e % Michaelmas Term in the 36th year of the reign of 
to „King George the Third. 

1 «& Dee Afterwards, (that is to ſay,) on Monday on 
9 6 Ken th morrow of Saint Martin, in this ſame 
id © Ree. J term, before our lord the king at Meſimin- 
i, « ſter comes the ſaid Richard, by his attorney, 
q * and ſays, that in the record and proceedings aforeſaid, 
at * and alſo in the giving of the judgment aforeſaid, 


there is manifeſt error in this, (to wit,) that the decla- 
OL. II. 3 A ration 
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Diminution 
alledged · 


Certiorati- 


40 


APPENDIX (W). 


« ration aforcſaid, and the matters therein contained, 


are not ſufficient in law for the ſaid John to have and 


maintain his aforeſaid action thereof againſt the ſaid 


Richard, There is alſo error in this, to wit, that by 
the record aforeſaid, it appears, that the ſaid Richard 
was attached to anſwer the ſaid John in the plea 
aforeſaid ; yet no original writ between the parties 
atoreſaid, in the plea aforefaid, is filed of record in 
the ſaid court of the ſaid lord the king of the Bench 
at Meſiminſter aforeſaid ; therefore in that there i 
manitfeſt error. There is alſo error in this, that it 
appears by the record aforeſaid, that the judgment 
aforeſaid, in form aforeſaid given, was given for the 
ſaid John againſt the ſaid Richard; whereas by the 
law of the land, the ſaid judgment ought to have been 
given for the ſaid Richard againſt the ſaid John, And 
the {aid Richard prays a writ of the lord the king to 
be directed to the cuſſos brevium of the ſaid court of 
the bench at Veſiminſter, to certify to the ſaid lord 
the king the truth of the ſame: and it is granted to 
him, &c. And the ſaid John prays, that the judg- 
ment aforeſaid, for the errors aforeſaid, and othea 
errors in the record and proceedings aforeſaid may be 
reverſed, annulled, and altogether held for nothing; 
and that he may be reſtored to all things which he 
hath loſt by occaſion of the ſaid judgment, &c. 

« A. Chambre.“ 


The Certiorari to certify the Original Writ. 


George the Third, &c.— Toour right, truſty, and well 
beloved A. B, C. D., E. F., and G. H., Eſqrs. holding 
the office of keeper of the writs, rolls, and records o- 
our court of the Bench, greeting: We being willing, 


' for certain cauſes to be certified, whether any original 


writ between John Doe and Richard Roe, late ©! 
I-eftminſter inthe county of Middleſex, yeoman, 103 
plea of treſpaſs on the caſe, be filed in your cultody or 
not, do command you, that you ſcarch our original 
writs directed to the ſheriff of Middleſex, and which 
are filed of record in your cuſtody of Kaſter Term, in 
the 35th year cf our reignz and what you ſhall find 
therein of an original writ between the partics afore- 
ſaid, of a plea aforclaid, you certify to us with ut 

« delay; 


APPENDIX (W). 723 


te delay, whereſoe ver we ſhall then be in Exgland, to- 
« gether with the return and indorſement thereof, as 
« ſully as the ſame remains in your cuſtody, and this 
« writ, Witneſs Lloyd Lord Kenyon, at Weſtminſter, 
e the day of , inthe 36th year of our 


e reign. 
« Mansficld and Way.” 


-  — _ —— -”— * 
— —— 
— 


— — [1 — Gt =2z Ts Yr 
— IE. 


« The anſwer of A. B., C. D., E. F., and G. H., 
«© Fſqrs. holding the office of Keeper of the Writs, 
© Rolls, and Records within named. 


ow GU 


_—_ . 


or 
„% —— 


“ By virtue of this writ to us directed, we do hereby Return. 
certify to the lord the king within named, that we 
e haye ſearched the original writs directed to the ſheriff 
« of Middleſex, that are in our cuſtody, filed of record 
of Eaſter Term in the 35th year of the reign of the 
e ſaid king; and that there is an original writ between 
* the parties within named in a plea of trefpais on the 
« caſe directed to the ſheriff of Madleſex in our cuſ- 
* tody, filed of record of the term aforeſaid ; the tenor 
„of which ſaid original writ, with the return and in- 
© dorſement thereof, as fully as the ſame remains in 
Jour cuſlody filed of record, we do hereby certify to 
„the ſaid lord the king, as appears by the ſchedule 
« hereunto annexed, as we are within commanded.” 


— n 


+ 


- 
_—dA__ N 
——— — — 


© — ho, tt — — 2 


F 
{| 
} 
* 
| 


il 
N 


4 we d A ©» 


(Here fellows a copy {fac ſimile of the original writ 
which was made out by the curſitor, and the indorſe- 
ment thereon made by the ſheriff, as filed with the 
auſios brevium.)} | 


The Joinder in Error. 


** Michaclmas Term in the 36th year of the reign of 
© King George the Third. 
| «« Mansfield and Way. 
= wt | ame ſaid writ of certiorari, ſo prayed and 


* and > granted, follows in theſe words, to wit: 


1 « Re George the Third. &c. [proceed verbatim with 
h * the writ of certiorari to the end, Mansfield and Way], 
n which ſaid keeper of the writs, rolls, and records re- 
d ** turned and certified unto our ſaid lord the king, that 


by virtue of the ſaid writ of certiorari, they had ſearched 
** the original writs directed to the theriff of Midaleſex 
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in their cuſtody, filed of record of Eaſter Term iy 
the 35th year of the reign of our ſaid lord the 
king ; and that there was an original writ between 


the parties in the ſaid writ of certiorari, named in a 


plea of treſpaſs on the caſe, ditected to the ſheriff of 
Middleſex, in their cuſtody, filed of record of the 
term atorefaid ; the tenor of which ſaid original writ, 
together with the return and indorſement thereof, 
as fully as the ſame remained in their cuſtody, filed 
of record, they the ſaid keeper of the writs, rolls, and 
records aforeſaid, thereby certified to the ſaid lord 
the king, as appeared by the ſchedule thereunto an- 
nexed, as the ſaid keeper was in the faid writ of 
certiorari commanded. And which ſaid ſchedule, {6 
annexed to the ſaid writ of certiorari, follows in theſe 
words, to wit, George the Third, &c. To the ſherif 
ot Middleſex, greeting: If John Doe ſhall give you 
ſecurity io proſecute his ſuit, then put under ſureties 
and fate pledges, Richard Roe, late of Meſtiminſter 
in your county, yeoman, that he be before our juſtices 
at Maſiminſter, in fifteen days from the day of Eaſter, 
to ſhew; for that whereas [to the end of origina! 
writ, then add fheriff*s indorſement, viz. Pledges to 
proſecute J. D. and R. R. The within named John 
Gregory hath not any thing in my bailiwick whereby 


he can he attached. The anſwer of 


Efq. and 4 Eſq. Sheriff, 
attorncy.] Which faid writ of certiarari, together 
with the return of the ſame, among the records with- 


out day of Eaſterterm aforeſaid, is filed. And here- 


upon afterwards, to wit, Saturday next after eight 
days of St. Martin, in Michaelmas Term in the 36th 
year of the reign of the ſaid lord the king, the faid 
John Doe, by his attorney, freely 
comes here into court, and ſays, there is no error 
either in the record and proceedings aforeſaid, or in 
giving the judgment aforeſaid ;. and he prays, that the 
court of the laid lord the king now here may proceed 
to examine as well the record and proccedings aſore- 
ſaid, as the matters aſoteſaid for errors aſſig ned; and 
that the judgment aforeſaid, in form aforeſaid given, 
may be in all things affirmed. But becauſe the cou! 
ot the ſaid lord the king now here is not yet ad- 


viſed what judgment to give of and upon the pre- 
© miles, a day is given therefore to the parties aforelaid 


t0 


© — 
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0 to come before the ſaid lord the king on 

« whereſoever the ſaid lord the king thall then be in 
« England, to hear the judgment aforeſaid ; for that 
« the court of the ſaid lord the king now here is not 
« yet adviſed thereof, &c. 


« In Chancery. 
Joln Doe, Plaintiff, 
606 Between and 
Richard Rc Defendant. 


To the Right Hanourable the Maſtc f the Rolls: 


“The Humble Petition of the Plaintiff. 
c Sheweth, 

* That your petitioner having commenced an action 
* at law in his Majeſty's court of Common Pleas at 
«* Heftminſier, againſt the abovenamed defendant, in a 
„ plea of treſpaſs upon the caſe, in which the venue is 
&* laid in Midaleſex; your petitioner in Faſter term 
e Jaſt obtained final judgment in the ſaid action for 
“ 281. 10s, whereupon the ſaid defendant brought a 
* writ of error returnable on the morrow of the Holy 
© Trinity, but no further proceedings have been had. 


That inaſmuch as it is neceſſary that an original 
* writ ſhould be out of his Majeſty's high court of 
“Chancery to warrant the ſald proce«dings, and the 
time for applying for the ſame in the ordinary courſe 
being expired, the curſitor of Middleſex has not now 
authority to iſſue the ſaid writ without your Honor's 
* order for that purpoſe. 


« 20th May 1796- * Your petitioner therefore hum- 


Be it ſo, and let 
« the petitioner pay © bly prays your Honor to grant an 


* the defendant his order for the curſitor of Middleſex 


i _ oy _ & to iſſue an original writ in the 
„does not, after above cauſe, out of his Majeſty's 


« having had no- high court of Chancery, return- 
t 


© tice of this order, ( able in his Majeſty's court of C. P. 
** fuxther proſecute 44 


„ in fifteen days from the day of 
0 error, and hereof 25 Eaſter laſt paſt, 
„ire notice ſorth- © And your petitioner ſhall ever 


* with. Thomas , 
£6 Sewell,” 66 Pray, 0 &c. 


3 Form 


L 
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Form of Writ ad audiendum Erroref, 


Writ ad audien- * George the Third, &c.—To the ſheriff of 


dum errores. 


Form of aftir- 
mance of judg- 
ment in B. R. 


ce 
66 
6 


greeting : Foraſmuch as in the record and proceedingy, 
and alſo in the giving of the judgment in a certain 
plaint lately levied in our court of before the 


& judges of the ſame court between A. B. and C. D. 
& of a plea of treſpaſs on the caſe, manifeſt error, as i 


6c 
cc 
cc 
cc 
ce 
cv 
6 
66 
cc 
cc 
66 
«c 


is ſaid, hath intervened to the great damage of th: 
ſaid C. as by his complaint we are informed; which 
ſaid record, and proceedings thercin, we have, fer 
certain reaſons, cauſed to come in our court befur: 
us; and we, being willing, if any error there be, t 
correct the ſame, and to do unto the parties aforelzid 
full and ſpeedy juſtice in this behalf, do command 
you, that by good and lawful men of your bailiwick, 
you make known to the ſaid A. that he be before us in 
whereſoever we ſhall then be in Englar, 
to hear the proceedings aforeſaid, if it ſhall ſcen 
expedient unto him; and further, to do and receii: 
what in our ſaid court before us ſhall be conſidered 
of him in this behalf, and have there the names « 
them by whom you ſhall make known unto the ſat 
A. as aforeſaid; and this writ. Witneſs,” &c. 


Form of Affirmance to be entered on the Roll aſter 


6c 
6 


the Argument. 


At which day, before our lord the king at Il. 
minſter, come the parties aforeſaid; by their attoints 


aloreſaid, whereupon as well the record and proceed 
ings aforeſaid, and the judgment given in form alore- 


ſaid, as the matters atoreſaid, by the ſaid Richard 


above for error aſſigned, being ſeen and fully under: 


ſtood by the court of the ſaid lord the king now hefe 
and mature deliberation had thereupon ; ſor that" 
appears to the court of cur ſaid lord the king nos 


here, that there is no crror cither in the recur 


and proceedings aforcſaid, or in giving the judgmes 


aforeſaid ; therefore it is conſidered that the ju 


ment aforeſaid, given in form aforeſaid, be in? 
things affirmed; and it is further conſidered that the 
{aid John do recover againſt the ſaid Richard, as c 
his damages aforeſaid, as alſo 141. adjudged to him 
by the court of our lord the king now here, ACCorc 


$66 nf 
" * — 
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<« ing to the form of the ſtatute in ſuch caſe made and 
« provided, for his damages, coſts, and charges which 
« he has ſuſtained by occaſion of the delay of execution 
« of the judgment aforeſaid, by means of the proſecu— 
c tion of the ſaid writ of error, which ſaid damages, 
&« coſts and charges in the whoie amount unto 421. 10s. 
« and that he have execution thereof, &c. ; and the 
% ſaid Richard, in mercy,” &c. 


Writ of Fi. Fa. and Ca. Sa. after Affirmance by K. B. 
of Judgment in C. B. | 


Fi, Fa. x Ca. Sa. 
e George the Third, &c. 


greeting: We command „ greeting: We command 


„ you, that you cauſe to be “ you, that you take Rich- 


* made and levied of the * ard Roe, late of Ne- 


« goods and chattels in 
* your bailiwick of Rich- 
Card Roe, late of min- 
&« fer in your county, yeo- 
© man, 28/. 10s. which 
John Doe, lately in our 


© minſter in your county, 
c yeoman, it he ſhall be 
6 found in your bailiwick, 
„ and him ſafely keep, ſo 
© that vou may have his 
& body before us in eight 


& court, before « days of Saint Hilary, 
and his brethren, (then) „ whereſoever we ſhall 
our juſtices of the bench „ then be in England, to 
Hat /Ye/iminſter,recovered “e make ſatisfaction to John 
* againlt the ſaid Richard,” Doe for 28. 105. which 
= « the ſaid John, lately in 
© gur court, before 
6c and his companions, 
(then) our juſtices of the 
& bench at Męſiminſter, re- 
& covered againſt the ſaid 
6 Richard,”” : 
* for his damages which he ſuſtained, as well by 
* reaſon of the ſaid Richard's not having performed 
certain promiſes and undertakings made by him to 
* the ſaid John, as for his coſts and charges which he 
* had becn put unto about his ſuit in that behalf, 
© whereof the ſaid Richard was convicted, as bv the 
* record and proceedings thereof, which we lately 
* cauled to come into our court before us for certain 
* cauſes of error, and now there remaining, it appears 


3A 4 «tg 


* George the Third, & c. Form of writ of 
« —To the ſheriff of A1. „ —To the ſheriff of MW. fie t 34 ca: ta, 


after aftirmancg 
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cc to us of record; and alſo 141. adjudged to the {ail 
« John in our ſaid court before us, according to the forn 
« of the ſtatute in ſuch caſe made and provided, for his 
« damages, coſts, and charges which he hath fuſtaine 
and expended by occaſion of the delay of the execy. 
« tion of the judgment aforeſaid, by the proſecution 
« our ſaid writ of error, the ſaid judgment being in ou 
4 \aid court before us in all things affirmed, wheredt the 
e ſaid Richard is alſo convicted, as appears to us like. 
c wile of record: | 

* And have you the ſaid © And have you there thi, 
sc monies before us in eight * writ. Witneſs Lloyd Lol 


days of Saint Hilary, * Kenyon, at Weſtminſ, 


Form of fi. fa. 
and ca. fa, after 
non pros, or fci. 
fa, quare, &c. 


cc whereſoever we ſhall * the 28th day of Novem: 
*© then be in England, to * ber in the 36th year d 
5 render to the laid John © our reign. 

&« for his damages, coſts, Mansfield and Way, 
t and charges aforeſaid, and 

„ alſo this writ. Witneſs;“ 

&c. 


Mrits of Exccution on Non Pros after Sci. Fa. qua 


Executionem non, 


Fi. Fa. Ca. Sa. 

& George the Third, &c. « George the Third, &c 
o the ſheriff of AZ © —To the ſheriff of A. 
greeting: We command * greeting: We commar! 
you, that you cauſe to be “ you, that you take Rict- 
& levied of the goods and * ard Roe, late of V. 
5 chattels in your bailiwick ** mn/tcr in your count), 
* of Richard Roe, late of ycoman, if he fhall |: 
* Weftminſter in your coun- * found in your bailiwics 
„ty, yeoman, 35“. 105. „and ſafely keep him, 

„that you may have Þ 
„body before us in eig 
„ days of Saint Hilar), 
© whereſoever we hi 
then be in England, u 
* make ſatisfaction to Joh! 

«« Doe for 35/. 10s. 
„ whieh were awarded to the ſaid John in our cou! 
e before u:, according to the form of the ſtatute in luc! 
*+ caſe made and provided, for his damages, coſts, 21 
* charges which he ſuſtained by occaſion of the delay © 
6 Fgxecuiles 


1 Ly ER; ne © : Ton Wax OO * LY 
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« execution of a certain judgment obtained by the ſaid 
« John againſt the ſaid Richard, for 28/. 10s. in our 
« court, before Sir James Eyre knight and his compa- 
« nions, our juſtices of the bench at Meęſiminſter, as by 
« the record and proceedings thereof, which for cer- 
e tain cauſes of error we lately cauſed to be brought 
« into our ſaid court before us, and now there remain- 
te ing, appears to us of record; and for that the ſaid 
« Richard aſterwards, in our court before us, did not 
« proſecute his ſaid writ of error, as alſo appears to us 
« of record: 

« And have you the ſaid * And have you there this 
« monics before us ineight © writ. Witneſs,” &c. 

« days of Saint Hilary, 

« whereloever we ſhall 

« then be in England, to 

« render to the laid John, 

« for his damages, coſts, 

« and charges aforeſaid, 

and this writ. Witneſs,” 

&c. 


Writ of Reſtitution on the Reverſal by K. B. of 3 
Judgment given in C. B. 
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& George the Third, &c.— To the ſheriff of M. Writ ot reſtitu- 


te greeting: Whereas A. S latcly, that is to ſay, in tion - 


“Trinity term in the 35th year of our reign, before 
« Sir James Eyre knight and his companions, our 
« juſtices of the bench at /Ye/tmin/ter, by our writ, and 
« by the conſideration of the taid court, recovered 
« againſt I. O. late of Veſiminſter, yeoman, 100 J. 
* which in our ſaid court of the bench were awarded 
« to the ſaid A. as well on account of the ſaid I. not 
© having performed certain promiſes and undertakings 
by the ſaid I, made to the ſaid A. as for her coſts 
and charges which ſhe had been put unto about her 
* ſuit in that behalf, whereof he is convicted, as by the 
record and proceedings thereof, which we lately 
** cauſed to be brought into our court before us, for 
** certain cauſes of error appears to us of record. And 
** whereas we, by reaſon of divers errors in the ſaid 
record and proceedings, and alſo in giving the ſaid 
judgment, have reverſed and totally annulled the 
* lame; it is therefore conſidered and adjudged in - 
6 {a} 
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ec ſaĩd court before us, that the ſaid I. be reſtored to: 
ce things which he hath loſt by occaſion of the fit 


judgment. And for that the ſaid A. ſued out ene 
© cution upon the ſaid judgment; and he the aid | 
% was thereupon taken in execution for. the ſame, 21 
& dctained in priſon until payment was made to th 
4 ſaid A. of the ſaid 100/. Therefore we comma 


& you, 
Fi. Fa. 

& that of the goods and 
& chattels of the ſaid A. in 
« your baili wick, you cauſe 
© to be made and levied 
< the ſaid 100l.; and have 
« you that money before 
us on the morrow of the 
* Holy Trinity, whereſo- 
* ever we ſhall then be in 
« England, to reſtore to the 
, jaid I. the ſaid money, 
& awarded to him by our 
& ſaid court before us, up- 
ce on the reverſal of the 
« ſaid judgment; and have 
ce there this writ, Wu- 
6 neſs,”” &c. 


Ca. Sa. 
5 that you take the ſaid4, 
&« jf he ſhall be found | 
« your bailiwick, ſo thi 
« you may have her bod 
« before us on the morroy 
e of the Holy Triniy, 
„ whereſoever we ſhil 
« then be in England, v 
& make ſatisfaction to the 


„ {aid I. O. for the {al 


5 100. ſo awarded to hin 
& by our ſaid court befeꝶ 
us, upon the reverlal d 
& the ſaid judgment; an 
& have there this wi, 
« Witneſs Lloyd Lord N. 
& nyon, at Meſtminſter, tht 


« 5th day of June in de 


& 35th year of our retgr. 
„ Mansfield and Waz." 


The ſame forms of teſtatum's and non omittas's, which 
are uſed in common executions, may be added to a! 


of theſe as occaſion requires. 
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as Form of Proceedings in falſe Judgment. 
* The Writ of falſe Judgment and return into C. B. fl 
id 6 l 
id it * C"EORGE the Third by the grace of God of Great Form of writ of | 
th 66 Britain, France, and Ireland king, deſender of falle judgment. | 
boch the faith, and ſo forth. To the ſheriff of Berks, gieet- j 
ros ing: If C. D. ſhall give you ſecurity that his ſuit ; 
ni „ {hall be proſecuted then in your full county, cavie the l 
(hull „ Blaint to be recorded, which was in the ſame county 9 
{, u © without our wri' between A. B. and the faid C of a | 
) the certain plea of treſpaſs on the caſe done to the faid A. b 
ſa « by the ſaid C. as it is {aid, wherein the ſaid C. com- 
bin „ plaineth that falſe judgment hath been given azainſt 
cler * him in the ſaid county; and have you tic lame record 
al d before our juſtices at //*/{minſter, from Eaſter in 
ard *+« fifteen days under your ſcal, and the ſeal of four lawful 
writ „ knights of the ſame county, of ſuch as ſhall be pre- 
74 „ ſent at the faid record, and ſummou by good ſum- 
the „ moners the ſaid A. that he be then there to hear the 
the % ſaid record; and have you there the names ot the 
or. „% ſummoners and of the faid {our knizhts, aud this 
Fay! *« writ, Witneſs ourſelf at ///imin/ler che day of 
f 40 in the 36th ycar of our reign,”” 
hich 
Ir By the Lord Chancellor of Great Britain, at the Inſtance 


of the Detcndant. 


*© By virtue of this writ to me directed in my fuil Return thereto. 
* county held at ingdon the 1-th day of March, in 
* the 36th vear of the reign of our ſovereign lord 
* George the Third, by the grace of God of Great 
« Britain, France, and Ireland king, detender of the 
faith, and ſo forth, I cauſcd the plaint to be recorded, 

* which is in the ſame court, without the writ of. 
our ſaid ſovereign lord the king, between A. B. and 
C. D. in a certain plea of treſpaſs on he caſe done to 
** the ſaid A. by tlie ſaid C. as it is ſaid, wherein the 
aid C. complaineth, that falſe judgment lth been 
given 


732 
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ce given againſt him in the ſaid county, which aid 
„ plaint appears ih a certain ſchedule to this writ an. 
* nexed; and I have the ſaid record before the juſtice; 
„ within written, at the day aud place within mentioned, 
* under my ſeal, and the ſeals of four lawtul knights of 
the ſame county, of ſuch who were preſent at the 
** ſaid record; and i have prefixed the ſame day to the 
parties within written, that they might be there ready 
to proceed in the ſaid plaint, as ſhould be juſt accord. 
ing to the exigency of the ſaid writ. 


E. F. ſheriff,” 


The Form of the Schedule annexed to the Return: 


At the ninth county court of O. P. Eſq. late ſherif 
of the county of Berks, held at Abingdon in and for 
the ſaid county, the 18th day of October in the 
«« thirty-fixth year of the reign of our ſovereign lord 
„George the Third, by the grace of God of Gra 
* Britain,” and ſo forth, and in the year of our Lol 
one thouſand ſeven hundred and ſeventy- nine, before 
G. H., I. K., L. M., and others, free ſuitors of the 
„ ſaid court, came A. B. in his proper perſon, an: 
** complained againſt C. D. of a plea of treſpaſs on the 
** caſe, &c. And he found pledges for proſecuting hi 
** ſaid plaint, to wit, John Doe and Richard Roe; ani 
puts in his place Thomas Smith his attorney, again! 
the ſaid C. of the ſaid plea, and it is granted to lum. 
And thereupon it is commanded to Thomas Wal, 
„ bailiff and miniſter of the ſaid court, that he put A 
*« ſurety and ſafe pledges the faid C. ſo that he may be: 
the next county court before the ſaid ſuitors of tit 
* ſaid court, at Abingdon aforeſaid, to be held the 15 
day of November in the tirty-ſixth year aforeſaid, 
** anſwer to the ſaid A. of his ſaid plea, The ſame Gy 
is given to the ſaid A. here,“ &c. 


C 


At the tenth county court of the ſaid late ſherif 
“O. P. Eſq. held at Abingdon, in and for the ſai 
county, the 15th day of November in the thirty: 
ſixth year of the reign of our ſovereign lord Georg? 
„the Third, by the grace of God of Great Brita", 
France, and Ireland king, defender of the faith, &. 
and in the year of our Lord one thouſand ſeven hui 
„ dred and ninety five, before I. K., L. M., and other 
„free ſuitors of the ſaid court, came the ſaid A. by 
66 attorney 


erif 
| for 

the 
lord 
Tres 
Lord 
efore 
the 

and 
1 the 
g hö 


and 
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© attorney aforeſaid, and offered himſelf againſt the 
« ſaid C. of his plea atoreſaid : and the ſaid Thomas 
« Wall, bailiff and miniſter of the ſaid court, now cer- 
« tifies to the ſame court, and returns to the ſaid court 
« here the ſaid precept, to him in form aforeſaid di- 
« rected, and that he had put by ſureties and ſafe 


| « pledges, to wit, John Denn and Richard Renn, the 
laid C. that he might be here at this day to anſwer 


« the ſaid A. of the plea aforeſaid, as it was commanded 
to him; upon which the ſaid C. being ſolemnly re- 
e quired, came here in his proper perſon to anſwer the 
e ſaid A. of the plea aforeſaid ; and puts in his ſtead 
peter Blake, his attorney, againſt the ſaid A. of 
« the plea aforeſaid ; and thereupon the ſaid A. prays 
«* a day to declare againſt the ſaid C. in the ſaid plea 
« here, until the next county court, to be held in and 
« for the ſaid county at Ab:ngdon aforeſaid, to wit, the 
« 13th day of December, in the ſaid thirty- ſixth year of 
the reign aforeſaid ; and it is granted to him, &c. 
the ſame day is given to the ſaid C. here,“ &c. 


And at the eleventh county court of the ſaid late 
„ ſheriff, held at Abingdon aforeſaid, in and for the ſaid 
county, the thirteenth day of December in the 
* thirty-faxth year of the reign of our ſovereign lord 
« George the Third, by the grace, &c. and in the year 
* of our Lord one thouland leven hundred and ninety- 
« five, before W. S., T. R., and others, free ſuitors of 
« the ſaid court, came as well the ſaid A. as the ſaid 
„C. by their attornies aforeſaid ; and hereupon the ſaid 
A. then declares in the ſaid plea, in form following ; 
* that is to ſay, the county court of the ſaid county 
* of Berks, to wit, A. B. complains againſt C. D. of a 
© plea of treſpaſs upon the caſe and there are pledges 
* of proſecution, to wit, John Doe and Richard Roe. 
Aud whereas the tame A. B. by John Dixon his at- 
* torney, comp ains, that whereas the ſaid C. D.“ (Here 
inſert the whole declaration.) 


And the ſaid C. by Peter Blake his attorney, de- 
* fends the wrong and injury, when, &c. and prays 
* leave to imparl thereupon here until the next county 
** court, to be held in aud for the ſaid county at Abing- 
* den aforeſaid, to wit, on the tenth day of January in 


* the ſaid thirty-ſix year, and he hath it, &c. The 


c ſame 
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*« ſame day is given to the ſaid A. here, &c. And a 
« the twelfth county court of the faid late ſheriff, hel 
&* at Abingdon, in and for the ſaid county, the tenth day 
of January in the thirty-ſixth year of the reign of our 
« ſovereign lord George the Third, by the grace & 
« God, &c. and in the year of our Lord one thouſand 
« ſeven hundred and ninety ſix, before W. S., T. P., 
48. R., and others, free ſuitors of the ſaid court, came, 
«*« as well the ſaid A. as the ſaid C. by their attornies 
« aforeſaid ; and thereupon the ſaid ol as before. de. 
10 fends the wrong and injury, when, 6c. and ſays,” &, 
Here inſert the plea, &c. and replication, if it wa 
at the ſame court; if not, then a continuance till 
iſſue was joined, } And the ſaid A. doth fo likewiſe, 
„% Therefore it is commanded to Thomas Wall, bailif 
and miniſter of the ſaid court, that he cauſe to come 
„ here at the next county court, to be held in and for 
«* the ſaid county at Abingdon aforeſaid, to wit, on the 
* ath day of February in the 36th year of the reign 
s aforeſaid, twelve good and lawful men of Abingdun 
* aforeſaid, and within the juriſdiction of the ſaid coun, 
„ by whom the truth of the matter might be better 
„ known, and who are neither of kin to the ſaid A. nor 
* to the ſaid C. to make a certain jury of the country, 
between the parties of the ſaid plea, becauſe, as wel 
* the ſaid A. as the ſaid C. between whom the contel 
is, have put themſelves upon that jury; the ſame day 
« is given by the ſaid court here, as well to the ſaid A. 
ns to the ſaid C. here,“ &c. 


„And at the thirteenth county court of the ſai 
© late ſheriff, held at Abing4:» aforeſaid, in and for the 
county aforeſaid, the ſeventh day of February, in the 
« 36th year of the reign of our Cake lord George 
« the Third, by the grace of God, &c. and in the yea! 
« of our Lord one thouſand ſeven hundred and ninety- 


4 fix, before I. D., T. P., S. R., and others, freeſuitorst 


« the ſaid court, come as well the ſaid A. as the ſaid C. 
„by their attornies aforeſaid, And the ſaid Thoms 
« Wall, bailiff and miniſter of the ſaid court, returned 
« his ſaid precept of venire facias to him in form afore- 
« ſaid directed in all reſpects, ſerved and executes 
And the ſaid jury, in form aforeſaid impanelle\, be- 
ing ſolemnly required, come, and twelve of them, tb 


„it, G. H., I. K., &c. &c. who, to ſpeak the truth of 
| 64 and 


64 and 
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and upon the premiſes above-mentioned, being 
« choſen, tried, and ſworn, by the ſaid court, there 
* upon their oaths ſay, that the ſaid C. | Here inſert the 
* verdif] and aſſeſs the damages of the ſaid A. by oc- 
© calion of the ſaid premifes, beſides his coſts and 
charges by him about his ſuit in this reſpect laid out 
to 30 ſhillings, and for thoſe colts and charges 
* 6 pence. Therefore, it is conſidered by the ſaid 
court here, that the ſaid A. thould recover againſt the 
* ſaid C. his ſaid damages, coſts and charges, to 30 
* ſhillings and 6 pence, aſſeſſed by the ſaid jury, in 
* form aforeſaid ; and alſo 54 ſhillings and 2 pence 
* to the ſaid A. at his requeſt, by the ſaid court here 
* adhudged, for his increaſed coſts and charges; which 
 faid coſts and charges amount in the whole to 


. 45. 8d. and the ſaid C. in mercy,“ &c. 


And at the firſt county court of me E. F. Eſquire, 
the preſent ſheriff of the county of Berks aforeſaid, 


held at Abingdon in the ſame county, the 5th day of 


March in the year aforeſaid, before I. K., T. R., W. S., 
and O. M., four lawful knights of the ſame county, I 
cauſed the ſaid plaint, proceedings, and judgment, 
between the parties aforeſaid, to be recorded as the 
writ hereunto annexed requires. In teſtimony where- 
of, as well I the ſaid ſheriff, as the ſaid I. K., T. R., 
W. S., and O. M., who were preſent at the ſaid re- 
cord, have cauſed our ſeals to be hereunto put, the 
day and place laſt above-mentioned. 


% E. F. Eſq. ſheriff.” 


pon the return of the writ, the plaintiff in error muſt 
aſſign his errors in the following manner: 


8 


And hereupon the ſaid C. ſays, that falſe judgment Ailigument of 
i given againſt him in the proceedings aforeſaid, in errors thereon, 


many inſtances ; that is to fay, in this, that in the ſaid 
d:claration, the ſaid record above ſpecified, there is 
not any poſitive allegation that the ſaid A. doth 
complain againſt the ſaid C. for the ſaid ſuppoſed 
„reach of promiſe in the ſaid declaration ſpecified, 
but the lame is only alledged by way of recital ; and 
allo in this, that it doth not appear, &c.“ [and ſo 
, rectting the errors as they appear on the record.] 
And to the ſaid C. favs, that in the ſaid court of the 
tad County, falſe judgment hath in divers inſtances 
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re been given againſt the ſaid C. in and upon the fail 
<<. plaint ; and he prays that the ſaid ene for the 
<« ſaid defects, and for others in the ſaid record appear. 
„ ing, may be reverſed, annulled, and utterly made 
« void, as being falſe and erroneous ; and that the fail 
C. may be reſtored to every thing which he has lof 
on occaſion of the ſaid judgment, and that the fail 
e ;uftices here may proceed to the examination of the 
e ſaid premiſes.” | 

The ſerjeant's or counſel's nam 

who ſigns it. 


« And the ſaid A. B. ſays, that there is no error in 
« the proceedings aforeſaid, nor is any falſe judgment 
« oiven againſt the ſaid C. D. upon the ſaid plaint men. 
« tioned in the ſaid record above ſpecified ; and hz 
e prays that the ſaid juſtices here may proceed to the 
& examination of the ſaid record, and to the reformation 
& and correction of the falſe judgment, if any ſuch 
may be found, or appear to be given therein,” &c, 
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PRINCIPAL MATTERS 


CONTAINED IN THIS VOLUME. 


Abatement. Amending proceedings. 237 
Of friendly proſecutions, ib, 
LI oy _ 279 Of compounding Penal Afions. 238 
N 535 | Statue 18 Elis. 3b, 
Exceptions therein, ib, 
To whom it extends, ib. 
Ac etiam. Diſcretionary power in the court. 16. 

y po 
How exerciſed. | ib, 
Hiſtory and origin thereof. 630 —f.— _ e grams. 1 
Diſputes concerning it. 631 G _ Fig Ji 2 
Forms thereof. | 8 _ 
Effect of rule to compound when ob- 
tained, ib, 
Muſt be by conſent, 16. 
Aclions, Penal. How to proceed. ibs 


In what courts to be brought; 23 p 
Statute 21 Jac. 1. Z 


Of the affidavit required by that ſta- 
tute, ib, 
Conſtruction of the above ſtatute, ib. 

When penal actions to be brought. 
236 


Proceedings therein. 16. 


Of the plea of Not guilty, 1b. 
Of pleading double. 4 ih. 
Of coſts, 


New trial, 
Vor. II. 


Affidavit, 


How court will proceed if rule n+ 
be diſcharged on a falſe affidavit, 


57 


Amending Judgment after Er- 
ror brought. 


See Errgr. 


Writs of error; See Error. 


3B Amending 
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In penal actions. 577 

| 3 : Amendments by ſtatute, 578 

Amending Scire Facias. 1 + 

a By 14 Edw. z. ib, 

See Bail, | 133 Conſtruction thereof doubted, ib, 
| Explained by g Edw. 5. ib. 

Made perpetual by 4 Hen. 6. 79 

Amendment. Power enlarged by 8 Hen. 6. 15 


Variance amended between recotd 
Judgment on warrant of attorney not and certificate thereof on certicruri. 


ametidable. 42 5 
How far proccedings amendable after What amendments made under the 
rule niſi for judgment as in caſe of above ſtatutes, ib, 
nonſuit, | 58 There ſhould be ſomething to amend 
by. 80 
Difference between miſtakes of - 
end ties and of clerks, ib. 
ne ndments. How far matter of record IS 
In ejeAment. 228 Difference between amending miſtakes 
In penal ations, 237 of parties, und of the clerks, ib. 
In /cire facias. 290 Something to amend by, 581 
Amendments after error. ib. 
Amendments of fines and WN 
: ib. 
Amendments and 7 27 ails. Time of amending now enlarged, i6. 
Of the ſtatute of jeofails. ib. 
Amendments at common law. 575 Why ſo called. ih, 
Proceedings formerly ore tenus, 15. Operation thereof, ih, 
Amendments only wanted when re- Statute 8 Hen, 6. c. 12. 532 
cord made up. 0. 32 Hen. 2. c. 30, 5 th, 
Afterwards proceedings were put on aſufficient pleading, diſcontinuance 
the roll, 16. aided. io, 
At length pleadings were delivered in | 28 Eliz. c. 14, 0 
paper. 576 | Informality in, or want of original, 
Amendments became neceſſzry, 16. warrant of attorney, &c. aided, 
Why allowed whilſt proceedings in ; 8 
aper. 73. Exception. | 593 
How to be applied for. 16.21 Jac. 1. c. 13. 1 
On what terms obtained, ib, | Variance, ; ib. 
Cannot add a new count after ſecond | Want of averment of lives. 10. 
term. ib. | Wrong award of wenire or venue. 19 
Proceedings in paper amendable at Miſnomer of jury. _ 10. 
any time. 15 | Want of return of writs, 10. 
So in caſes of demurrer, 57 | Ir name of officers thereto, 10. 
So pleadings may be withdrawn. 1 Or infant appearing by attorney. 1 
Amendments after argument. ib, | Exception. . i 
Amendments after penal actions, in| 16 & 17 Car. 2, mai potent act. 


criminal proceedings. 13. Is 
* When not allowed in mundamius. 10. ; Wan: 
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Want of pledges, or ſheriff*s name to 


return. 584 
Or want of prefert. ib, 
Or omiſſion of wt et armis. ib. 
Or miſtake in parties? names, dates, 

ſums, &c. ib. 
Want of averments. ih, 
Or of right wenue. th, 
Want of miſericordia, &c. ib, 
Or coſts not entered right. ib. 


Exception as to criminal caſes. 585 
Above ſtatutes only extended to caſes 
after verdiQ. ib. 
4 & 5 Ann. c 16. extends them to 
judgments by default, confeſſion, 
&c. ib. 
Except want of original and warrants. 


10. 

Though want of original or of bill 
is aided, a bad original is not. 16. 
Statute 27 Eliz. and 4 & 5 Ann. 
making defects in form, cauſes only 
of ſpecial demurrer. 586 
4 & 5 Ann. c. 16. extending 27 Eliz. 


to ſome defects heretofore matters 
of ſubſtance, th, 
9 Ann. c. 20. above ſtatutes extend- 
ed to mandamus, &c. 587 
How far penal actions within 32 
Hen. 8. 16, 
5 Geo, 1. c. 13. all defects in writs 
aided after verdict, ib. 
And writs of error amendable. 16. 
Amercement. 
What, 639 
How diſpenſed with. 641 


Ante Exhibitionem Billæ. 


Appendix, G. 
Appearance, in Common Fleas. 
Hiſtory thereof, 662 


Meaning thereof. 


Arbitration. 
Diſtinction as to the remedy on 
awards. 343 
According as ſubmiſſion is pending an 
action or not. ib. 
How if pending an action. ib. 
How if no action. 344 
Of ſtat. 9g & 10 Will. 3, i. 
Its operation, ib. 


Of References where no Cauſe is de- 
pending according to the Statutes 345 


Statute 9 & 10 Will. 3. 16. 
Parties may agree to make ſubmiſſion 
a rule of court. ib. 
Which upon aflidavit ſhall be done. 
ib, 

How the conſent muſt be expreſſed. 
6 

What is evidence thereof, 55 
What it muſt exprets, ib, 
How to make {ubmiſlion a rule of 
court, 347 
Affidavit of ſubſcribing witneſs to 
atbitration bond. 16. 
Of ſervice of rule, and making de- 
mand. ib. 
Affidavit of ſervice and demand, 7 
19. 

Affidavit of due executicn of the 
award, 348 
Of moving for attachment. ib. 
How if demand made by third per- 
{on. ib. 
Court will compel witneſs to make 
affidavit. ib, 
Of ſuch References where the Caſe is 
not within the Statute. 349 


Of the remedy where the reference 
is made pending no action, and not 
accotding to ſtatute. ib, 

Of References made after Action 
bright, but before Trial. 349 


Of References at the Trial by Order 
of Nift Prius. 350 
3B 2 of 
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Submiſ/i 350 


Power of 55 ib. 
Of ſuing for cauſe of action ſubſiſting 
at the time of reference. 51 
Diſtinction to be obſerved in the 
words of a reference. ib, 
What parties muſt make the * 
on. 7 
If wrong not cured by conſent, #6. 
What admitted by a ſubmiſſion. #6. 
How far it is a ſtay of proceedings. 
2 
When it muſt be made a rule of cout 
10. 


Of the Revocation or Countermand. 35 2 


Submiſſion may be countermanded, 
but the bond 1s forfeited. th. 
Nor can it be countermanded if a uy 


of court, 
Of the puniſhment for any breach of 
the rule. ih, 


What will be an implied breach. 26, 
Of enlarging the Time fer making the 
Award, 353 


How to get the time enlarged: muſt 
be by conſent, . 

Of the operation of the conſent of 
the parties to enlarge. ib. 

What neceſſary before ſuch motion 


made. ib, 
Of the double Remedy by Actian er Ai. 
tackment. 353 


Double remedy only where ſubmiſſi- 

on 1s made rule of court, ib, 
Party cannot purſue both, ib, 
Of holding defendant to bail in the 
action. ib. 


Of the Affidavits en moving for an 


Attachment, and , the Nature of 
the Altachment. 354 
Of entering the affidavits, ib. 


No attachment on affirmation of a 


Qua ker. ib, 


3 


Granting attachment diſcretionaty in 
the court. 354 
_— refuſed, 
Query, in caſe of feme ſole warring, 

2 


| 355 
Of the Reference as to Cifts. 355 
Power of arbitrators as to coſts, ib. 


Meaning of coſts abiding the event. 


th, 
How to be taxed. ih, 
By whom. ib, 
Up to what time. ib. 
And to what extent. ib. 


Award of coſts muſt be certain, or 
capable of being rendered ſo, i, 
Of coſts where cauſe is referred, and 
again goes to trial for want of an 
award, 350 


Award. 356 
Requĩſites to make an award legal. ib, 
Objections on the face of award, when 

to be made, ih, 
Other objections dehors the award, 4. 
When they muſt be made, ib. 
Within next term after making the 


award, ib, 
The extent of the ſtatute, 357 
Not to references at niſi privs, ih. 


To other caſes than thoſe of corrup- 


tion, &c. ib. 
Corruption muſt be manifeſt, h. 
So muſt miſhehaviour. th, 


What objeQtions may be made in ſhew- 
ing cauſe againſt attachment, # 


Arreſt. 


Of the arreſt in civil actions; its ori- 
gin, its extenſion to civil actions, 
and its preſent regulations. 650 

Hardſhips mitigated by bail. 657 


Aſicen 


When attachment muſt be executed. 


Of impeaching aud ſelting aſide the 
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Aires. 
What. 603 
Hiſtory and origin thereof; 692 
| Aſſaciate. 


Origin and meaning thereof, 


696 


Attachment. 


Of privilege. 68 


See Allorney. 


Attorney, Proceedings by and 
againſt, 


What privileges attornies entitled to : 
of proceeding by attorney plaintiff. 68 
Attachment, form of. ib. 


. Præcipe for ditto. 6 
6 Rule of court reſpeQting the ous 
| 10. 
. Rule in C. B. as to attachment being 
en ſigned by clerk of warrants. 79 
fl Above rules muſt be obſerved. #6, 
y How the attachment muſt be if bail- 
1 able or not. 6 10. 
he Ac etiam need not be inſerted. #6, 
my Of the z-ſte and return of e 
io, 
7 Nature of attachment. ib, 
p- How attachment ſerved if not bail- 
HY able, or tpecial bail taken in bail- 
ih, able actions. 71 
mY Of the declaration, 72 
. Form thereof, 16, 
ih. Of the ſubſequent proceedings, 156. 
When defendant muſt plead to decla- 
ration, ib. 
How to proceed againſt an attorney in 
ls hs 73 
ori- Of indorfing declaration with notice 
ons, to plead. 1b. 
650 * accotding to the time of 
657 elivery of declaration, ib, 

c 


9 | On what terms an attorney may be 
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Four days always ſufficient. 73 
Of the ſubſequent proceedings if de- 
fendant appears. ib. 
If he does not appear. 74 
Remedy againſt attornies in K. B. #6. 
How to proceed againſt an attorney 
in C. B. ib. 
Rule Trin. 21 Car. 2. of entering bill 
on record. ib, 
Now out of uſe. 0 ov 
Rule Hil. 11 Geo, 2. as to giving no- 
tice of filing bill. | 


75 
Form of ſuch notice. ib, 
Reaſon of the above rule. ih. 
How if defendant appears, ib. 


How if he does not appear, and of 
the forejudger. 76 


Form of Forejudger. ib, 
How to proceed againſt him after fore- 
judger. ib, 
By an original or capias as againſt a 
common perſon, 77 


reſtored after forejudger, ib. 
* may be ſued in vacation in 
B . 


B. * 

And bill filed as of preceding term. is. 

What ſpecial memorandum, if cauſe 
of action accrued in vacation. 


Query as to C. B. My 
The nature of the privilege of attor- 
nies, 78 


Extends to actions under 40. 16 


Or where defendant is a member of 
univerſity, 


| ib. 
When privilege is taken away, i, 
If he be not a practiſing attorney, 4. 
If defendant at the king's ſuit, 5. 


Otherwiſe in a qui tam action. 79 
Or if plaintiff would be deprived of 
his remedy in the attorney's court. 


b. 
lf plaintiff or defendant in auter 4. 


If he ſues or is ſued jointly, 
If aQually in cuſtody. 16. 


Of the privilege where both parties 
are attotnies. | 


ib, 
| | Attorney 
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Attorney may waive his privilege. 80 


Of the irregularity. if ſued as attor- | 


ney when he ought not to be, 76. 
What ſhall be deemed a waiver. ib. 
How in declarations by the bye againſt 

an attorney. 10. 
When an attorney can be diſcharged 

on motion, and when not. a1 
How to ſue out writ of privilegs. 16. 
Form of writ of privilege. th, 


How advantage to be taken of an er- 


roneous writ of privilege, 83 


Of the Privilege of other Officers of 


the Court. 83 
Of the Officers of C. 3. 36. 

Ol ſerjeants. ib. 
Of judges. | 84 
Of the fix clerks in Chancery, ib. 


Privilege not loſt by executing office 


Attorney, Judgment on War- 


rant of, 34 


The Validity of a Warrant of Attorney. 


If given by an infant. ib. 
By ſeme covert. 35 
By an infant and another. tb, 
To a feme covert. ib, 
How if the perſon giving it be in cuſ- 
tody, ib. 
An attorney muſt then be preſent. 36 
Conſtruction of rules of court in that 
reſpect. ; ib. 
To what perſons and in what kind of 
cuſtody it extends, 18. 
What attorney muſt be preſent. 37 
Rule extends to warrants given in 
Ireland. ib. 
Exceptions in caſes of fraud, #6. 
Of the conſideration of the warrant. 
8 

If uſurious, or obtained by fraud, bad. 
| | ib. 


How ſuch facts to be tried. 38 


Of the Operation and Extent of th 
Warrant of Attorney, and of the 
Revocation and Countermand there! 

| 3 

Judgment muſt be agreeable to the 

wer. th, 

How in caſe of debtor diſcharged un- 
der the inſolvent act. io, 

Or in caſe of bankruptcy. ih, 

How if it ſpecifics particular term to 

+ enter judgment. | 39 

If an executor gives a wartant. 5. 


Warrant is a ceſſet executis for the 


time. | 5 5 
Court will interfere if it is not _ 
by. ib. 
Of . revocation of the warrant, . 
By death. n ih, 
By marriage. 40 
In which caſe application to the con 


neceſſary, ih, 


Of entering up Judgment on Warren 
of Attorney, 40 
When Judgment may be entered with- 
out leave, when with leave of the 
court, 41 
Of moving the court, and of the 2 
fidavit, when party was living. 5. 
Why ſuch application neceſſary. . 


Of the relation of the judgment tv 
the firſt day of term, i. 
Purchaſers not hurt thereby fince the 
ſtatute of frauds, - ib. 
So the authority relates to the fill 
day of the term. ib. 
How if teſtator died ſame day judg- 
ment ſigned, 42 
Of warrant on pet «bit bond, ib, 


Of warrant given to two, and Judg- 


ment by ſurvivor, 1b. 
Judgments on warrants not amenda- 
ble, 1+ 


How to enter up judgment on War- 
rant of attorney, and of moving 


the courts for that purpoſe. 
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Audita Querela. 


Of the nature of the action, and 
whence the writ iſſues, 358 
Out of what court the writ iſſues. 75. 


ws . . 117 
Of the bail in audita querela. t. He if c. fa. be returnable in dif- 
Of the proceſs. 30 ferent terms in K. B. ib, 
Of the declaration, &c. 302 How in C. B. 118 
Of the judgment. 394 | Of the appearance of defendant, and 
: the ſubſequent proceedings, ibs 
Aula Regia. Of the County in which - Proceedings 
Inſtitution of. 596 againſt Bail muſt be. I 19 
Its nature and power. ib. Of the or in KB - ib, 
Officers belonging thereto. 597 Ditto in C. B. ib. 
Abridgment of its power. : 602 | Hifference between [ci. fa. to revive, 
When changed into King's * and /ci. fa. agaĩnſt bail. 120 
11 

| Of the Teſte and Return of Ca. Sa. 12 1 
A Of ſci. fa. ib, 
Award Of ahas ſci. fa. ib, 

See Arbitration, 343 | Where there are two ſci. fas ib. 
Of Venires. f only one / i. fa. ib, 
: Of leawms Sci. Fa. in Sheriff *s Offices 
Bail, and of the Simmons therein, 122 
In civil actions, hiſtory of 657 [If only one ,. fa, * ib. 
Origin of common and ſpecial bail. It wo. ib, 
601 | How theriff to indorſe the alias. ih. 
How ball to be ſummoncd. ib, 
Bail, Proceedings againſt, upon | hen. * 


their Recognixance. 


Explanation of the proceedings againſt 
bail. 112 
Neceſſity of ſuing out ca. /a. ib. 
Recognizance to be entered, and ca, 
ſa. ſued out, whether proccedings 


by action or /e. fa. 113 
How recognizance entered, 16 
Form of entry of recognizance. 114 
How ca. ſa, ſued out. ib. 
Its /eſt- and return. 10. 


How left in ſheriff's office. 
Intent ther of. 

Bail ul {arch for it. 
When te be hid. 


ib. 


I 
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How to proceed on action on recogni- 

zance. 115 
How to proceed by ſci. fa. 116 
If defendant is to be ſummoned. 16. 
If defendant is not to be ſummoned, 


Court will take notice of the time. ib, 


Of the Bail being fixed, and how re- 
lieved by rendering Priuc ipal, 123 


Condition of recognizance. ib, 
Conſequence of its being broken. 16. 
Bail fixed on rerun of ca, ſa. ih, 
Though not filed. ib, 
And sven if returnable and in the 

oHice, though not returned. ib. 


ib. If by ſci. fe. | 
ib What the affidavit mult fate. 


Within what time court will relieve 
bail after they are f1xcd, 124 


115 If proceedings by action agaiaſt them. 


ib. 
ib * 


125 


If ca. a. not ſued out within the year, Court witli order ttue time of render 
ct fa. revive judgment. 


ib. 
| Or 


to be entered. id. 
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Of ſurrendering principal after aQi- 
on againſt bail. diſcontinued, and 
before new one brought. I2 7 
How ſurrender to be made. ib. 
Of the notice of ſurrender, and of en- 
tering exoneratur. ib 
When court will ſuffer it to be en- 
tered nunc pro tunc. ih. 
Of the power of bail over their prin- 
cipal to render him. 126 
May break open his houſe in ſearch, ib. 
How if it be impoſſible to render 
principal z as if he be a convict, ib. 
How if he be a ſoldier, ib. 
Or impreſſed. ib. 
Or a pri ſoner. ib, 
Or action be againſt huſband and wife. 


ib. 

How bail diſcharged if principal be 
a bankrupt, : 127 
But not bail in error. ib. 
Plaintiff cannot reſart to hail if he 


proves debt under the commiſſion. 


Upon what terms, as to payment of 


debt and coſts, bail may be diſ- 
charged, ib, 


Of relieving Bail after Error brought 
en principal Fudgment. 127 
How writ of error is a ſuperſedeas. ib. 
Of its operation if allowed before 
the return of ca. ſa. againſt princi- 
pal +06 


Ca. Ja, cannot afterwards be return- 
ed. i 


ib, 
Though it has lain proper time before 
in the office, | ib. 


Of che operation of writ of error if 
allowed after return of ca. ſa, but 
betore the time expired, when bail 
might otherwiſe have rendered. 10. 

Of the terms in ſuch caſe on which 
bail will be relieved, 129 

The meaning of final determination of 
the ſuit as in the above terms. ib. 

Of the operation of. writ of error, if 
not ſued out till after time expired 
for bail to render. ts, 
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130 
. | When proceedings will be ſtayed 


Or if bail do not apply in time. 12 
Of the terms that in ſuch caſe bail 
are let in upon. ib. 
And if no bail in etror, court will 
make them pay coſts. 


againſt bail notwithſtanding error, 


But not if bail by laches ſuffer judg- 
ment againſt them, ih, 
Bail not liable to coſts on affirmance 
of judgment. ih, 
How if error brought for delay. . 


of the Declaration and Pleadings, 131 


How declaration intitled, th, 
What may be pleaded to it. th, 


Of plea that no ca. fa. iſſued againſt 
rincipal. th 


Of the replication to ſuch plea. n 
How death of principal may be 2 

ed. 5 
Or releaſe. 132 
Or nul tiel record, th, 


Or payment, ih, 
But cannot plead that one of the pri- 
cipals in a joint action was _ 
10. 
If ca. ſa. againſt principal be void, 
bail cannot take advantage of it. ik 
How to proceed if neceſſary to have 
writ of inquiry on ſci. fa. öh. 


In 


Of Judgment and Execution. 133 
Of the remedy plaintiff has againl: 


bail upon judgment againſt 7 dd 
I, 
To what extent bail are bailable. #: 
If /ci. fa. be joint, execution may be 


ſeveral. ih, 
When, after part levied againſt one 
bail, he may again reſort to him. i, 
Principal ſtill liable if no ſatisſaction 
from bail, id, 


Of Errer in the Judgment and amen. 
ing Sci. Fa. 133 


os aſſignable for error. —_ x 


here ſhould be freſh warrant of at- 


arne y. 134 
dci. J., not amendable. ib, 
Bit court will quaſh it. ib. 


Bail on Habeas Corpus. 377 


See Hobeas Corpus. | 
In Error, See Error. 487 
Defendant held again to bail after non- 


Bankruptcy, how ation to be carried 


on atterwards, 30 284 


; Of warrant of attorney given after 
. bankruptcy. 5 38 
2 

Bill, Proceedings by. 

0 Hiſtory of. Apendix, B 
5 Form of bill of Middleſex, 664 
þ, When commencement of ſuit. 

d, Appendix, G. 
* N 

, Certificate. 

F In caſes of colts. Sce Cots, 552 
3 RS 
Certiorari. 

m. dee Errer and Neplevin. 503 
ib, 

th Chancery. 

0 Origin of court of, 611 
ww Is jutiſdiction. | 613 
T I:creale of power. 616 
ion 


Churchwardens. 
Proceedings againſt. 146 


Circuits, Hiſtory of. 693. 
Vor. II. | | 


preſs. 48 
"Bankrupt. 
If principal be a bankrupt, how bail 
| diſcharged. 127 
Liable t.. colts of ſci, fas See Scire 
i Facias. 276 
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Cognovit. 

See Confeſſion. 31 
Commiſſions. 

Different judges of aſſize, act under, 


Committitur. 
See Priſener. 102 
Common Pleas. 
Hiſtory thereof, 606 


Ancient power and juriſdiction. 620 


Its original procels, and the alteration 
therein, 642 


Compounding Penal Actions. 
See Actions. 238 
Compromiſe. 

Effect of treaty of. 107 

\ Confeſſion, Judgment by. 
Meani 05 thereof, 7—31 
Form of ſuch judgment. 31 

| Where to be written. 16. 
A cognovit relicta verificaticne. 16. 

Ho to proceed on cegnavit. 32 
How if retraxit neceſſaty. ib. 
Caution neceſſary in taking cegaovit. 
16. 


ö 
How if only for part. 33 
| When court will interfere therein on 
motion, ib, 
Co2r0wt does not diſcharge bail. 16. 
Wi hat proper to be done when cogne- 
vit taken from a priſoner, ib, 


3 O Cenſolidating 


698 
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Conſolidating Declarations in 
Ejectment. 229 


Con ſtables, Proceedings againſt. 


144 

Corporations, Proceedings by 
and againſt, 

By corporations. 145 

Againſt corporations, 1b. 


By original and diſtringas. ib. 
How i ſſues directed to be returned. %. 
No eſſoin. 
If ſued by capias, how obje ion wat v- 

ed. ib. 
General obſervations as to Corporati- 


ons. #6, 
As to inſpecting books, & c. 150 
Proceedings by, in ejecdtment. 218 

County Court. 
Its hiſtory and decline. 595 


Coſis, of Plaintiſf's Right to. 


In what Caſes he is cniitled to them. 


47 
No coſts at common law. 55. 
Of the ſtitute of Ghuceſter. 16. 
Conſtruction thereof, ih. 
To what actions it extends. 16. 
How as to ſubſc quent ſtatutes, 16. 
Action of waſte. 548 
Duare impedit. 10. 
1 & 2 P. & M. th. 
Scan. mag. ib. 
Firmeuon. 16. 
How it damages before recoverable. 

16. 
Riot act, black act, hue and cry. #6. 
Action of debt for penalty. ih. 
Of double or tre ble damages, 16. 
Mähen to be had. 16. 
Wh: they are, th. 
No colts 1 in jf 1am actions. 549 


149 
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Jury may find coſts beyond damags H 
40 
In what Caſes Plaintiff ſhall hn 7 

mire C:ots than Damages, 549 2 
Inconvenience of Statute of Gau 
ler. th, 
How remedied, t, 
Rat. 43 L Iz. th, 
Conſtruction thereof, th, 
\ ertificite required, 55 

When to be granted, b * 
Formerly refuſed. i. 


Of late granted, l), 
Notwith{tauctng a juſtification, i 


In Caſs of Siander under 21 Jac. 0 
c. 16. 5 

What caſes of ſlander it extend. n. D 
| 2, 

Though defendant juſtifies, fp Bi 

Slandar of title not within the 2 T 
» 

Nor a libel, 1 Se 

Jury may give coſts. # T 

Ht 

in Ciſes of Treſpaſs under 22 ai! 4 T 

Car. 2. 

Dulerence between ſtatutes of þ O 
and Car. ! 

22 and 23 Car 2, 0 D. 
Extends only to actions of treſpaſs. 5 N. 
But not judgment by default. 5 
Nor to cauſes removed from infei In 

courts, 4 
Jury may give more coſſs. 
Certificate way be granted at ti 4 
0 
In what act ons of treſpaſs judge © 0 
certify, and what not. C 
In what caſes no certificate __ E. 
» 
Coſts in Actions againſt inferior Ita A 
men, Sc. Jy 
4 and 5s W. & M. as to o ſuits ages 5 
inferior tradeſmen. | c 


Who are inferior tradelmen will 
act, Hat 
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ought to have been in a C:urt of Can- 
ference, 555 
Of the 4 Jac. 1. c. 15, court of re- 
queſts in Lendon. 55 

Detendant may plead it or take ad- 
vantage by ſuggeſtion. 16. 
But no ſuggeſtion after default. #6. 
To what cales ſtatute does not extend. 


ib. 
Set- off. th, 
Tender, 557 
How to move for ſuggeſtion, ib, 
To what perſons ſtatute does not ex- 
tend. ib, 
Of 23 Geo, 2. court of requeſts in 
IWe/tminſter, ih. 
Defendant muſt plead the fact. #6. 
No ſuggeſtion. ib, 
In what Caſes Defendant may have 
Cofts. 
After ninſut er werditt, 558 


Of the ſtatute of Marlbridpe. th, 
Of the 23 Hen, and of 4 Jac, #6. 


Confiruction thereof. th, 
Extends only to nonſuits or verdiQts, 
16. 


Alter Diſcontinuance, Nen-freſe, and 
Demnrrer, 558 


5 Eliz, c. 2. ſat. 2. coſts of non-profs 

only in C. B. ib, 
Coſts on demurrer d& W. 3. 11. 16. 
To what cale it extends. 13. 
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How if that part of the caſe be not Of C:/ts where ſoveral Defendants and 
proved. Py 554 8. dict againſt fone. 550 
8andg W. 3. c. 11.1. 1. ib, 
Of Phintiff*s Cefts in Caſes of wilful To what Caſes it extends. ib, 
TO 9”. Of Cc ft: of double pleading inſufficient 
Of 8 and 9 W. 3. as to wilful Tref-| _ Pleas. 561 
paſſes. 76. At common law no double pleading. 
What ſhall be deemed a wilful Tre - 54 
paſs within the a9. ib. | Introduced by 4 and 5 Ann. ib. 
When certificate muſt be made. ih. Conſtruction thereof, 562 
| Avowants within it. ib. 

Of Plain'iff*s Coſts where the Aion 


What coſts intended thereby. ib. 
How taxcd and paid. ib. 


Of Cefls where Verdid on ſeme ef the 
Counts only, 563 


Difference of practice in the tw 
courts in that reſp*&, ib, 


Of Cofis where ſeme Defendants let 
Fudgment go by Default, and others 


E 45 Trial. 564 


Coſts depend on nature and extent of 
plea in this cate, ib. 


Of Coſts in Error, and of allowing In- 
tereſt on the Judi ment, 504 
No coſts at common law, ib, 
Firſt given by 3 Hen. 7. to defendants 
in error who were plaintifts below. 
ib. 

In what caſes. ib. 
Extends to ſubſequent ſtatutes. 505 
D uble coſts after verdict. 16. 
By 13 Car. 2. flat. 2. ib 


Coſts given to defendants in error who 
were detendaits below. 16. 
By 8 and ꝙ W. 3. c. 11. 19. 
Statutes only extend to affirmance of 
Judgment, not reverſal. ; 16. 
And gwe coſis through none in orig! 
IJ action. 566 
How as to executors or adminiſirators. 
ib. 


Count of error muſt give double coſts. 


3Cz2 


Statures 
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Statutes only extend to error before 
execution, 566 
Defendant further protected by bad | in 
error, ib, 
Required by 3 Jac. 1. e. 8. ib. 
Ball in original action not liable to 
coſts in error. 567 
Of coſts on quaſhing writs of error. 


15. 
4 and 5 Ann. c. 16. th. 
Conſtruction of ſtatute. 16. 


Of intereſt on judgment when 1 
ed in error. * 
How warranted by ſtatutes. ib. 
Juſtice thereof. ib. 
Courts formerly Reben about it. 
568 
By what courts formerly granted. i | 
Afterwards i it became mote of courſe. 


ib. 

Granted by court of Exchequer cham- 
ber. 15. 
From what intereſt computed, ib. 


Now allowed by all courts of error, 
except Houſe of Lords, ib. 
Of the coſts allowed by parliament, 


569 

Coſts of error in parliament allowed 
by a jury in an action. . 
After affirmance in error bail liable to 
intereſt, ib. 
Why. ib, 


But not liable to intereſt before at- 
firmance, 16. 
No intereſt on non- proſſing writ. 570 


Of flaying Proceedings till Security fer 


%s are gwen, 570 


Only two caſes where fecurity for 

coſts requied. ib. 
1ſt, Ol an infant being plaintiff, #4, 
2d, Of plaintiff reſiding abroad. 16. 
In which Caſe bail muſt firſt be put 

l 
C. B. more ſlrict than K. B. 53. 
Plaintiff muſt reſide abroad, being a 

foreigner not enough. ib. 
Even in qui tam ations, | 
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Of ſtaying Proceedings in a ſecind 
= Aion till the Coſts of the ferm. 


ene are paid. 


57¹ 
Formerly only done in Ejectment. the 
Why. 


8 extended to other Actions. i, 
Though plaintiff a priſoner and pau- 


per, 72 
Denied in C. B. becauſe merits ” 


tried. ih, 
Court will not ſtay proceedings til 
judgment obtained againſt plaintif 
ſatisfied. th, 


Of deducting the Coſts of ene Jud. 
ment from the Ceſts of another, or the 


like, and paying the Balance. 572 
| In caſes of judgments. th, 
Or coſts. th, 
Or different parties, 1. 


Or many defendants. 573 

Where only an equitable intereſl. Fi 
Why. ib, 
Of the lien of the attorney, . 
Difference of practice in two courts 


in this teſpect. i, 
How in K. B. th, 
How in C. B. ih, 
How the motion ſhould be framed. 

| 574 


Of defendant's coſts if inquiry uo 
executed, 27 


Cofts of Non-proſs. 48. 


Of judgment as in caſe of nonſuit, 
55-59 


/s in Caſes of References and 


Awards. 
See Arbitration, 35 
Caſis as to Infants. 

See Infaxt. 
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Court 
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Court of King's Bench. 
Hiſtory of its origin and juriſdiction, 


$91 
Of Commen Pleas. 


Hiſtorv thereof. 606 
Cuſtom-houſe Officers. 
Proceedings againſt. 145 


Debtors, Diſcharge of, in Exe- 
cution under the Lords' Act. 


Debtors in execution, not exceeding 


zool. 470 
May petition, 76 
When, - | th, 
What petition muſt contain, 471 
Of the notice requiſite to be given to 

the creditors, it, 
When to be given. | 472 
What the notice muſt contain. 
Affidavit of ſervice thereof, ib, 
t court ſatisfied, priſoner ordered to 

be brought up, and how. th, 


Of creditors appcaring, or not, in 
conſequence of rule and notice. 


Creditors may file interrogatories. 477 
Not to extend to debts due to the 
crown, 4. 


Declaration. 
Of the time allowed to declare. 45 
Of the rule to declare when neceſla- 
ry to warrant xn pros. 1 
When ſuch rule mutt be given, ib. 
When not neceſſary. ih, 
Demand of declaration when neceſſa- 
ry, 15. 
Notice of declaration neceſſary, 16. 
Demand of declaration muſt not be 
on country attorney, 4 
Rule for time to declare ſeldom grant- 
ed againſt priſoners. 95 


Declaring after Habeas Corpus, Sc. 
382 
Default, Judgment by. 


How to join judgment by default. 
Form of notice of inquiry, . 
Countermanding and continuing it. 
10 
Making out and exccuting inquiry. 16. 
Signing final judgment. 14 
Ot executing inquiry before a judge. 


Of the Effect of Tudgment by Default 
in which Caſes Plaintiff entitled 10 it, 


473 

How court will proceed. ih, 
Of the aſſignment of debtors? effects, 
&c. ib, 
How to proceed thereon. ib. 
How it creditor appears and E not ſa- 
tished with priſoner”s oath. ib. 
Of te manding pri'oner, .- 474 
Objecting to ichedule, ib, 


How, it creditor ditfuisſied when 
prifoner brought up lecond time. ib. 
Of detuming him by giving a note 
fir payment of gromus, th, 
Of priſoner's diſcharge on failure of 
payment. 475 
How if many creditors wiſh his deten- 
tion, 476 
Q and 40 W. 3. C- 3%. ib. 


| Gaolers to give notice of this act to 
all dehtors in their cuſtody, &c. ib. 
On penalty of 881. 16. 
Lune allowed debtors for taking the 
benetic of the recited act extended. 


477 


and J and when to be ſet aſides 


12 
In what Caſes Judgment by default 
may be ſigned. 1 
Not allowed for non-payment of iſſue 
money. 16. 
When ſet aſide for irregularity. 16. 
At what time applicativa to ſet it aſide 
to be made. 14 
When on payment cf coſts, though 


no irregularity, 10. 
On the I rit of Inquiry. ib. 
Its nature, ib. 
In what cafes n ceſſatv. ib, 
When or not in actions on bijls of 

exchange. ib. 


Wien 
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When on demurrer to evidence. 


How the time of the notice to be 


When defendant demurs to declarati- 


When the jury have omitted to aſſeſs | 
damages at the trial. 16 
16. 
When the inquiry of damages is or- 
dered by ſtatute, and jury have 
omitted to aſſeſs them, ib, 
How ſuch ſtatutes to be conſtrued. 15. 
Of aſſeſſing damages where detendant, 
has confeſſed part of plainciff's ; 
charge, „ 

How plaintiff to proceed in actions on 

penalty for non - performance of co- 


venants. | 20. 
How where demurrer to part, and 
judgment by default. 15 


Where iſſue on part, and judgment by 
default. ib, 
Where iſſues in law and fat; 156. 
Where {ome defendants plead and 


others ſuffer judgment. ib. 
Of the Notice of Inquiry. 
What notice neceſſary. 13 


reckoned. 19 
How where plaintiff concludes to the 
country and detendant neglects to 
Join iſſue, ib. 


a: 20 
Or pleads a plea to which plaintiff de- 
murs. ih. 
When defendant ſtrikes out famuliter, 
and demurs to replication, 21 
Or returns paper-book with demurter. 
| th, 
How notice ſhould be given, and 

what it ſhould contain, ih. 
What certainty as to /ime of executing 

Inquiry. ih. 
How the time to be abided by. 22 
Certainty as to place of executing in- 
- qguey. * © ib, 
Certainty as to names of parties, 16. 
Of the notice of writ to be executed 


t ND: X. 


Of the Executicn of Inquiry, 24 
Where and by whom to be executed, 

th, 
Before what jury, th, 
How it before a judge, 25 


On what day, 
Of the evidence to be given, #, 
Of intereſt and damages allowed. iz, 
Ot improper evidence being admitted, 

20 
Of the jury ſevering the damages, #. 
Of adjourning execution of writ, 27 
Of altering wiit before execution, . 
Of defendant's coſts of inquiry not 


executed. th, 
Of the return of writ of inquiry, . 
Of ſuing out a ſecond writ, 2) 


Of ſetting aſide Inquiſition, arreſting 
Judgment, and amending the Proceed- 
ings, 

Of the rule for judgment on return 
of writ. 25 

Of moving in arref of judgment, or 
to ſet aſide inquiſition. ib, 

When to be moved on account of it- 
regularity. th, 

How irregularity cured by party a- 
tending execution of inquiry, #. 

Within what time motion in arreſt of 
judgment to be made, or to ſet aſide 


Inquiſition, þ, 
When plaintiff may ſign final ju's- 
ment. 29 
Of amending writ of inquiry, © 
the proceedings thereon. ih, 
How to proceed with inquiry if plan- 
tiff becomes a bankrupt. 30 


In what caſes plaintiff cannot hate 
final judgment, even againſt de- 
fendan:s who have ſuffered judg: 
ment by default. 1 

Difference herein between joint 200. 
ons on contraQts and tort, {0, 

Of diſcontinuing after verdi and in- 


quiry. ib 


before a judge. ih. 
Of the ſervice of the notice, 23 
When to the party, and when to the 
attorney. 76. 


Of continuing and countermanding it. 
| 16. 


Deliverance, Writ of Second. 25 


Form thereof. Appendix, T, 
Dimmu, 


wed FA 
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Diminution, alledging. | 


See Error. t 502 
Form thereof. Appendix, W. 


Diſcontinuing the Action. 
Diſcontivuance, when neceſſary, 456 
How if no proceedings not di ſconti- 

nuance. 16 


Of demanding a View in Dower. 298 


Of pleading in Dower, 299 
Of Tudgment in Dower. 301 
Judgment by default. ib. 


Finat judgment, writs of inquiry, ſei- 
lin, &c. 303 


Ejednient, Proceedings in. 


Terms ot diſcontinuance, 457 
As to executors, Nc, ib, | 
Avowant cannot diſcontinue. 10. 


When diſcontinuance may be. ih, | 
How after judgment on demutrrer, 16. 


Or generai verdict. ib. | 
Or tpecial. ib. 
Or writ of inquiry. ib. 
Ot defendant's conſent, i», 
How if action be againſt a juſtice. 458 
Manner of diſcontinuing. 66. 


Another kind of diſcontinuance. #5. 
Diſcontinuauce of pr..cefs, what. 26. 
How diſcontinuances entered. th, 
Neceſlity of entering them taken away. 
459 

No diſcontinuance by demiſe of the 
king. ib. 


Diſcontinuing in Ejectment. 


Aſter ſpecial verdict. 232 
Diſcontiauance, colts of. See (/s. 
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Dower. 
Who entitled to it. 291 
Of what dower ſhall be. 10. 


Cf the proceſs in doꝛver. 294 


Ot the unde nhil habit. &c, 10. 
Grand cape, &c, 295 


Of appearing, counting, &c. in Dgxyer. 


7 
How lands deſctibed, &c. ib 


The nature and origin of the preſent 


actions in eje ment. 161 
How at common law. 16. 
When alteration took place. 162 
Old practice by ſcaling leaſe explain- 

ed. 163 
Modern practice introduced. ib. 
Explanation thereof, 164 


Of the Proceedings in the modern Accti- 
on of Ljettmert, aud when it ſbould 


be brought. 166 
Requiſiteʒ in modern actions. 16. 
When it way or may not be adopted, 

ib, 
Of ſtatute of limitations. 167 
Conllruction thereof. ib 


What remedy it ttatute attaches. 16, 
Of limicatioa when tine levied. 26. 
How tine operates, 16. 


Cf the Declaration and Notice, and of 

the Seri. e. 168 
Eje ment, local. 3 
What plaintiff muſt ſhew. 169 
How demile mult be as to time. 15. 


It mult be a goud demile 10 as to ap- 

pear legal, ib, 
As to the parties leſſors. 170 
As to the mode by deed, ib, 
Or by reat relerved, ib, 
But ure if n celſary, 16. 
How the term may hs laid, 171 
Of the notice to declaration, 16, 
How ligned, 1b. 
At What day to appear, 172 


| No 


| 
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No need of prothonotary*'s name to 


| How appearance effeded. 
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declaration. 172 | How to appear. 4. 
Of the delivery of declaration. #6, | Conſent-rule, form of, ib, & 
Reaſon of ſervice of declaration. 1. How to appear for part. 181 Ter 
Upon whom to be ſerved. ib, of 
Tenant or his wife. ib. Of the Conftructien and Operation / 1 
How if chat cannot be effected. ib. " Stat, 11 Ges. 2 132 If j 
Special circumftance muſt be menti- 3 G 
oned to court. 75. In what caſes tenant muſt give notice Mit 
When allowed as good ſervice. ib. of ejectment to landlords. ih. 
At what time motion to be made. 173 Of the landiord being made defend. r 
What ſ-rvice thall be deem.d good. | Ant. | 153 WI 
;,, | How the practice was before ſtat, 45. | 
How if tenant pe: ſonated. ih, | What occationed the act. th, Ot 
Or a lunatic. 174 - ee q 3 4 9 
Of 1. hurchw 5 5. ow at nrit conftrue l 
ervice on churchwardens. 1 As confining the furifiion of th G 
- court. ih. 
of. Falken againſt the caſual E ed 6 When a different conſtruction began #4 
; "| to prevail, 154 
* e ee . Tr The true ſpitit of the ſtatute, ih, . 
How to proceed to entitle plaintiff to The word landlord extended to all, 
ſuch judginent. | i, N 
Of the time for appearance and mov- Claiming title conſiſtent with the ce- Bi 
ing for judgment, 175 Cupicr, ; ib 0 
Kon came. % | But not in oppoſition thereto. ih, 
If a country ty is | Av intere{t in the land ſufficient, 105 9 
Book of entry of rules to be kept. The above conſtruction now _ 8 
i If 
Of ſupplemental affidavit. =o Extends to the heir or remainder-man, þ 
{ = E 0. 
. 2 againſt the = Not to ceftuique troſt. . K 
fr But to a device in truſt, 
Aſtidavit of ſervice muſt be _ How jt heir of copyhold brings cje&- \ 
How if ſeveral tenants. 178 ment, and lord of manor Clailninz 
When defendant will be let in after | ,, bs elcheat wiſhes to defend. Fa ( 
judgment by deſault. 15. How a parlon may defend tor a C 7 
15 
Letſee cannot defend alone zgainſt his J 
Of the Appearance by the Tenant or landlord. th, 


Land Ut 4. 


Time of appearance, how . 
20. 

Of ſiat. 11 Geo. 2. as to tenants 
giving notice to land.ord of ech 
ment ſetved. ib. 
Ot ſtat. 11 Geo. 2. as to landlords 
being made defendants. 179 
By whum appearance may be. ib, 


178 


When landlord defends alone inſt.ad 
of tenant, judgment mutt be tac | 
againſt th e Catual cjectot, and wi): 
ih. 
Landlord let in after judgment, when 
ſigned, from tenants not giving ho- 
tice, 157 


How to proceed if a material witne's 
be made defendant. 10. 


2 


4 


| Of the Conſent Rule, its Operation, &c. 


Of the Appearance and Plea, and when 


regular or not. 187 


Tenant not obliged to appear. ib. 
Of what term appearance ſhould be 
entered. ib - 
If judgment ſigned, it is too late for 
landlord to be made defendant. 26. 
Miſtake in plea of plaintiff's name 
not ſufficient toentitle him to judg- 
ment. 188 
What in form does not amount to a 
plea. ib. 
Ot pleading to the jutiſdiction. 15. 
Of plea of ancient demeſne. 189 
Of fine and non-claim of accord. ib. 
General iſſue now the uſual plea. #6. 
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189 
The effect of the conſent rule. ib. 
When ſufficient to take away proof 
of entry. ib. 
Not to avoid a fine. ib. 
But it is inejeQment for forfeiture. ib. 
Or by one tenant in common againſt 


4 190 
9, As to ſtat, of limitations. ib. 
80 as to tenants in common. 16. 
If they diſpute the title. ib. 
How if plaintiff does not Join in rule 
with landlord, ih. 


How rule to be enforced by attach. 
ment, ib, 


Whether defendant ean put plaintiff 
to proof of tenant's poſſeſſion. 36. 


Of the Preceedings from Appearance to 
Trial. 


How to ſearch for plea. 16. 
To proceed on conſent rule. ib. 
And make up ifſue, record, &c. for 

trial, ib, 
liſue muſt agree with declaration. 192 
How if they differ. ib. 
Of payment of iſſue money. ib. 


Of the Trial and its Incidents, 192 


Of 18 puis darrein continuance 
3 enteted into part. 16. 
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Of the death of plaintiff, 193 
Of the death of defendant after iſſue 
and before verdict. ib. 
After verdiQ. 1. 
How to proceed if variance between 
iſſue and record. 194 
Conſequence of defendant's not ap- 
pearing and confeſſing. ib, 
How to proceed in ſuch caſe at the 
trial. ib. 
How afterwards in getting judgment. 
1 
Of ſuing out execution. 25 
Motion for judgment abſolute in the 
firſt inſtance, ib, 
Difference of practice in the two 
courts in this reſpect. ib. 


How to proceed if ſome of defend- 
ants only appear. 


196 
7 proceed if verdiQ for plain- 
ti I 


97 
How if verdiQ for defendant. i6. 
Of the Fudgment in Ejectment. 197 
On declaration for more, plaintiff may 


recover leſs, not vice verſa, 198 
How the judgment muſt be in ſuch 


caſe. ib. 
How the entry of judgment muſt be 
if verdict for all. — 
If verdict for part. ib. 


Why it muſt not ſtate that he is ac- 
quitted for part. 


How if term expires pending the ſuit. 


199 

Verdict, how it ſhould be entered as 
the ground of the judgment. ib. 
What miſtake therein cured. ib. 
Judgment had againſt the wife only, 
baron dying between -verdit and 


| 3D Hew 


Nature and operation of the 3 | 
ih. 


judgment. ib. 
Of New Trial and Arreſt of Fudg- 
ment. 299 
Of the time to move. ib. 
When new trial granted, ib, 
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way. 
What kind of poſſeſſion muſt be giv- 


Proviſo as i mortgages. 


How if verdi& be good for part and 
bad for part. 200 
What ſhall or ſhall not be ſufficient 
ground to arreſt the judgment, #6. 


IND E KX. 


Its extent. 209 
What deemed a waiver of the forfei. 
ture. 210 
Action on the covenant. ih, 


A regulaz judgment may be ſet aſide. Action barred by acceptance of the 


202 


rent, th, 


Whether after verdi& or by default.] Of tender of rent, or paying it io 
ib 


Of the Execution. 202 
Plaintiff may enter without amy 

ib. 
Practice otherwiſe. 16 
Of the writ of poſſeſſion, ib. 
Has relation to zefe. ib. 


What may be taken under it. ib 
Of procedings thereon. ib. 
How if ejectment was king's high- 

| 203 


en. ib, 
Attachment granted for not giving 


poſſeſſion according to the rule of 
court. 


court after forfeiture, 
When allowed. th, 
When demand of rent neceſſary. 211 


[Of the affidavit under ſtat. 4 Geo. 4 


When neceſſary. b. 
At a trial ſome facts muſt be proved. 
ih, 


[Of the declaration. 212 


Of proceedings after appearance, o 
in caſe of no appearance. ih, 
When the affidavit will be pos 


I here the Premiſes are untenanted, au 
the Caſe is net within the Slatut 
4 Gear. 21} 


20 
Of reſtitution ordered. . Proceeding to recover vacant premiſe 
When' ſci. fa. neceſſary, ib. | muſt be in the old way, by ſealing 
Of proceeding thereon, 16 leaſe, &c. lv, 
: May be in perſon or by attorney. #. 
Of the Writ of Error. eee 2 4 
How to proceed if error brought. 16. Of the declaration, 217 
Caſual ejector cannot bring error. 4 Of getting judgment, n 
Except from an inferior court. 16. How by power of attorney. " 
Or if infant be tenant, ;,, Form of power of attorncy. # 
2; If landlord made defendant, ma . Fotm of leaſe. * 
4. Form of affidavit, o 


Or whether he ſhould not make his 
ſtand at another time. 206 


Of Preceedings in N. B. by Original. 
2 

Of Proceedings in Ejectment in parti- 
cular Caſes. 207 
'Landlord againſt tenant under ſtat. 
4 Geo. 2. c. 28, ib. 

. . . 208 
As to filing bil I in equity for an in- 
junction. 209 
As to paying into court rent and ar- 
ccars, | #6, 


What deemed a vacant poſſeſſion, 
21 


No perſon let in to defend, 21" 
But 2. now, 1 


Of Proceedings by Morigagee. 20 
When he may proceed againſt ti 

tenant. BY. 
If to get poſſeſſion of the ptemiſes. 
If only into receipt of rents. 
Of 7 Geo. 2. c. 20, and paying gr? 

cipal and intereſt to mortgage. ® 
In what caſes this will be allowed. 


0 


| How barred by ſtatute of limitations. 


IN DE X. 


Of Proceedings by Cirforations. 221 


Old way of proceeding. ib. 
WI». ib. 
Ho rendered unneceſſary. ib. 
Ho » proceeding may now be. 222 
Oi the demiſe. 16 


G/ Proceedings in Inferior Courts. 222 


%u be by ſealing a leaſe, &c. ib, 
Why. ih, 
How if afterwards removed by habeas 


Corpus. we” 
When precedendo granted or not. 1h. 
If lands lie part within and part with- 
out inferior juriſdiction, where ac- 

tion may be. ib. 


Preceedings by Infants. 223 
How ſecurity for coſts may be had if 

infant plaintiff, ib, 
Of the petition, &c. ib, 
How infants liable to the coſts, 224 


Of the Action for Meſne Profits. 224 


Origin and meaning of this action. ib. 

What the meſne profits are, 22 

From what time plaintiff entitled to 
them, 15 


ih. 


Of the proofs in this action. ib. 
Jury not confined to the mere value. 
| 226 


In whoſe name this action may be 


brought, | 5. 
How if by the nominal plaintiff, 46. 
Defendant may be held to bail, 16. 
Cannot pay money into court, 16 
Parcels muſt be mentioned. ib. 


How if brought by tenant in common | 


ib, 
Coſts of ejeAment r-coverable by it. 


tb, 

How if jury has not included them, 
and def.ndant is a banktupt. 227 
Bankruptcy no bar to this action. 1. 


It may be brought pending a writ of 


5 L How where actions abandoned for a 


. | Three inſtances only where court or- 


error, 227 
How if defendant bring an error and 

is nonſuited. ib. 
Of amending Preceedings. 228 
Of amending declaration. ib. 
Of amending peſtea. ib. 
Of amending verdict, ib. 


On conſelidating Declarations, 229 


Of bringing a new er ſecond EjeAtmenty 
and ſlaying Preceedings till Cofls of 
the firſt are paid. 230 


Same plaintiff may bring freſh ejeQ- 


ment againſt ſame detendant, and 
ſo vice verſa, ib. 
No remedy in equity. ib, 
—_— ſtayed till coſts of fiſt ac- 
tion paid, 231 
Formetly this could not be done, if 
ſecond action brought in another 
court, ib, 
But now there is no difference, ib. 
To what caſes it extends. ib. 
Not where plaintiff 13 in cuſtody, or 
attachment for the coſts, 1b. 


miſtake therein, and a new one 
; brought, 16, 
What defendant muſt do before he 
| can bring his ejeQment againſt 
plaintiff, 232 
When plaintiff may diſcontinue after 
i 7 


' ſpecial verdict, ib, 


of Security for Coſis in other Caſes, in 
Eject ment, 232 


ders ſecurity tor coſts. ib. 


Of quieting Plyintiff, and relieving him 
 <uhen his poſſeſſu/n is diſturbed after 
L xecutin executed.. 233 
Forms of the different writs in ejed- 
ment, Appendix, 8. 

| Error. 
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Error. 


Of the Nature of the Writ of Error, 
and in what Caſes and into what 


— 


E X. 


Bonds given as a collateral ſecurity, 


| 4% 
If bond be not within ſtatute, but 
judgment by default, bail is requiſite, 


Writ of error, what. ib, | Statute of James extends to judgment 
When it lies. | 484 by default. 491 
When in ſame court, 16.13 Car. 2. In what calcs bail requ- 
When in a ſuperior one. ib. red thereby. | ib. 
When it lies into K. B. ib. After verdict. th, 
2, Whether into C. B. iþ, | Double coſts given. 492 
No writ of error now from Ireland. | 16 and 17 Cat. 2. th, 
485 In what caſes bail required thereby. 4, 

From courts in Wales, 16, After verdict. th, 
From county palatine. ib, | Dower, i, 
From Cinque Ports, ib. | EjeQment, | ih 
From court of Stannaries. i6, | Exceptions in the ſtatute. 493 
No writ of error on nonſuit. ib, | Plaintiff need not enter into recogni- 


Who muſt be parties in error. 486 


Of Proceedings in Error from the Curt 
/ Commun Pleas into the King's 


Bench. 486 
Of ſuing out Writ and Bail thereon. ib. 
How to procure writ. 16. 
Return thereof. 487 
Allowance. f 1b. 
How for a ſuperſedeas, 76, 


Of bail in error, ib. 
Required by different ſtatutes, ib. 
31 Eliz. c. 3. bail in error after out- 


lawry. ib, 

3 Jac. 1. c. 8. bail in error in debt on 
bond or for rent, ib. 
Nature of recognizance. 488 
Explanation of the ſtatute. ib, 
To what caſes it extends. 1b. 
Of bonds for performance of cove- 
nants. 1b. 
Or in part only for payment of mo- 
ney. 16. 
Or to pay for goods to a certain 


amount. 489 
Of an inſimul computaſſet. 16. 
Of 88 to pay money to be award- 

ed. 16. 


Of bottomree bonds. 490 


To pay money according to inden- 
ture, 10. 


zance, two ſurenes ſufficient. . 
To what amount bail to be gi ven. 494 
If no bait given. ih, 
Habere facias poſſeſſionem may be =_ 


out, ? 
ln what caſes executors to give ball 
In error. id, 
When bail required when error 
brought by bail. 405 


Or upon a recegnizance in error. ,. 
Of bail in error from inferior court; 


I”, 
405 
1b. 


When new bail required, 


When to be put in. 

Four days. 16, 
How days reckoned, i, 
How to be put in. ib. 
Of the notice of bail. ib. 
Form thereof. ib, 
Of excepting to bail, 497 
Of the rule for better bail. i, 
Notice of juſtification, it 
How to juſtify. i, 
To what amount to juſtify, 10. 
How if n t juſtified in time. . 
Natute of recognizance in C. B. 49 
Bail cannot render. 15. 


Nor be relieved, if plaintiff a bank 
rupt. 3 ts 
No rule to tranſcribe till * 


mM 


V wh af x» Fo wed at wt nos ant at IT ood 


S— : 


ND. 54 


Of tranſmitting the Record, and here n 
of the Scire facias quare Executicnen 


wn, and of Non praſſing the Writ of 


Errer. 495 
Of the rule to tranſcribe. ibs 
How tranſeri pt obtained. ib. 
Within what time. 499 
May do it betote. ib, 


How if rule expires in vacation, #-. 
Of paying for tranſcript. 6. 
Bail liable though no tranſcript. 1. 
Tranſcript to hom delivered. . 
Cauſe then in B. R. ih. 


Of che ſci. fa. quare. ib, 
8 Its /e/te. ib. 
Its return, 500 
Scire feci, or two nibils, ib, 
Of the alias. 16. 


Sci. fa. need not lie in the office. 36. 
Whence ſci. fa. muſt iſſue. 70. 
No plea allowed to it, ib, 
Of the rule on ci. fa. 10. 
Intent thereof. ab, 
Of rule to aſſign errors. 16. 
When to be given. gol 
Of non-profiing the writ, how to 10 

proſs it. 5 


40. 
Ot execution and coſts th:reon. 16. 


Of the entry on the roll. ib, 
How if judgment by default without 
a ee. tb. 
It another writ brought after —_ 
1b. 

When nen- preſs ſet aſide. ib, 
How defendant to proceed after ncn- 
proſs. S 502 
Of alledging Diminution, 502 
Diminution why ſo called. th, 
Ot the certiorari thereon. ib. 
How to compel plaintiff in error to 
proceed; ib, 
Rule to return certi:rari. th, 


What plaintitf muſt do thereon. ib, 
How defendant to proceed 
If not returned, 10, 
Defendant may confeſs the error. 16. 
But he cannot hialelf. get certiorari 

returned, 10. 
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When certiorari to be teſted; 503 
No ſecond certiarari allowed without 

motion, . 
PlaintifF in error not allowed a ſecond 


ce ticrari. 504 
But detendant is. 1b. 
In what cates. ib, 
Court may at any time award one for 

their information. ib. 


What the court will intend in favdur 
of judgments, 505 
What original returned will warrant 


the proceedings, 506 
Of the difference between originals 
and warrants of attorney. ib. 


Defendant not to take advantage of 
his own neglect in not entering 
Warrant cf attorney. ibs 

Court will not preſume any thing 
againſt judgments if no c:rtizrars 


1ecurned, ib. 
Eicher that the original might be a 
bad one. ih 


Or that writ of privilege was ſacs 


out wrongfully, 507 
Or that there was no original. 16. 
What may be returned on certierari. 

508 


How to obtain an original, if judg- 
ment by default and ertor likely to 
be brought, and actually wu 
10. 


tor want of one. 
Of affigning Errors, Feinder in Errer ; 


of the Error-beot, and of the Scire 

facias ad audiendum Errores. 509 
Ot entering the tranſcript. ib. 
When errors to be afligned, 16. 
How to be ſigned. ib. 
Errors general or {pecial. 16. 
In fact or in law. ib. 


What error from inferior Courts, ib. 
What may be alligned for error, #6. 


How alligumcent to Le engtoſſed, &c. 

10 
Of the /ci. fa. ad audiendum 3 10. 
Effe ct thereof. 16. 
Now diluted, and why. ib, 
Of the joinder in error, 10. 
Effect thereot, 510 


How 
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How if the &eror be in fact. 


9 
Defendant ſhould plead thereto and | Rule to ttranſer be. : 


go to trial, 
How if the error be in law. 
Of paper-books, &c. 


Wh t they muſt contain, 


5:1 | Excepting thereto, &ec, 
10. 
512 After tranſcript, of whom rules gu 


75. 20 
160. Of alledging diminution, ” 


512 | Of the non-prefs. th, 


How to ptoceed on getting judgment, | Of aſſigning errors, 
1b. | Of joinder in error. 


ih 
l'\ 
Of the notice fer arguing errors, . 
Of the r-turn-day in the Exchequer 

chamber for argument, &c, 51 
What judgment court ſhould give on | Tranſcript only ſent; why fo, * #, 

error. ib. | Of the remittitur, 


Of the Judgment and Execution. 513 


i. W 
Of reverſing it in part and affirming | When neceſſary, . He 
in part. 514 | Of charging in execution, zu 
How if error be on hne. 16. Of proc eeding in Error returnable i W 
Of the execution or affirmance. #6. Parliament, 522 
Where it muſt go. :6. | Nature of the proceedings. b. 0] 
Of the teſtalum. ib. | In whom the judic al power reſide: * 
By what court awarded. 87 & 62 V 
Of the writ of teſtitution. ib. | The dernier reſort, f 
When ſci. fa. neceſſary. t6, Its antiquity, i, V 
| Of proceeding in Error from Inferior | What judgments examinable by ti 0 
Courts into the King's Bench. 5 15 f Vt _ : 1, H 
. ES 1 low if action in King's Bench bj H 
eee, of King 8 Bench. 1%. original ; how if by bill, 15 
| ow writ of error * 10. If action in the Exchequer. 524 C 
| Allowance and ſuperſedees. 516 Of the common law court of Excht- 
| Bail thereon, | th, quer-chamber. 1 0 
| Rule to tranſcribe, . of error from the law fide of Cha. 
j | Of the writ of executio judicii. ib, cery. | þ 
| Of ſubſequent proceedings. 16. Of judgments in C. B. + ] 
O! proceeding in Error from tle King's | This writ how obtained, I, 
Bench into the Exchequer-ch.mber. | Allowance. 9 
TY $17 | Bail. 52 
This court inſtituted by 27 Eliz. c. 8, | Return of writ, . 
: .] Rule to tranſcribe, 0 
In what cafes this writ of error lies, | How tranſcript delivered. y 
5 ib. | No ſci. fa. quare, but ſubſequent p- 
Conſtruction of ſtatute, 18 | ceedings by motion. . 
No writ of error here unleſs ſuit by Who condutts procceding after 1% 
bill, ib. ſcript. | | * 
Not thoroughly explained. 16. | Of aſſigning errors. of 
To what actions the ſtatute extends. | Alledging diminution, Tb 
; ib. | Joinder in error, * 
To qui tam actions. 519 | Printing caſes, &c. 7 
No writ for error in fact. ib. | Arguing, &c. . 5 
How writ obtained and allowed. ib. | Remitutur, - 


Of bail thereon, ib 


Dr 


; 5 
Orders of Houſe of Lords. 10. 


Nay for hearing how to be altered. 
52 


As to proſecuting writ, paying fees, 

afſigning errors. 15. 
Alledging diminution, &c. 627 
Of printed caſes ſigned by counſel. 76. 
Of altering day fixed for hearing er- 
rors, 528 


alledged. 206. 
How counſel to be heard on the er- 
tors. 10. 
What abates the writ, ib. 
How if pending writ action brought 


againſt bail, ib. 
When new recognizance mult be giv- 
en. 529 
Of the judgment. ib. 
When to be reverſed. ib. 
When another judgment to be pro- 
nounced. th, 
When only to be affirmed, ib. 


Of the remittitur into K. B. 5 30 
How if writ of inquiry neceſſary. 10. 
How if remitted without proper judg- 

ment given, 176. 
Of the coſts in parliament. ib, 


Of proceeding in Error, coram nobis, 
c. 


530 
Error coram ucbis is where writ of 
error lies in the ſame court where 


IN DEX. 


Of the certificate that diminution is 
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| Of proceeding in Error tam quam. 534 


Writ of tam quam, what. ib, 
W hen it lies, | ib. 
How returnable. $35 
How proceeded on. id. 


Of proceeding in Error by Plaintiff to 


reverſe his own Judgment. 535 

Of Summons and Severance in E 2 
. $3 

Who muſt join in error, 16. 

How if tome refule, 16. 

Of ſummons and ſeveraſce. 1b 


Time allowed fot that purpoſe. ib. 
Whether defendant in error muſt al- 
terwards all join in proceedings. 


53 
Conſequence of paities not joining 1. 


Of quaſhing vvrits Ferrer. 53 

Fot what. 52 
Qualhed as to part. 538 
For variance. ib. 
At what time to be quaſhed. 25. 
In what court. iD, 


Not becauſe brought too late. 3b, 
Colts in ſuch cale. ib. 


Abatement of Writ of Error. 538 
Of defendants quaſhing their own ei. 


. 
Writ having abated by marriage. #6 


_ is. a ; ib. | Of abatement of writ. . 
y this writ lies. 531 By death of p:aintiff. 
Inſtances thereof, 1b. BY dcath of ES not, 52 
Criminal cales. 16. J By death of ſome of the parties, ib. 
Where it does not lie, ib. When death muſt happen. 16. 
iow it operates as ſupetſedeas. 532 | Conſequence of writ abating, id, 
How to ſue it out. 16. Of ſecond writ in ſuch caſe. 540 
And proceed on it. ib. | How a ſuper/eeas. F 
Ailowance, $33 ; 
Bail. ib. Of ame ding the Judgment aſter Errar 
Alligament of errors, 11. Pt 540 
Operation of plea in aullo eſt erratum. Piſtea ib. 
| 6. Verdict as to entering a remit:itur. ib, 
How if defendant does not juin in et-] Verdi by judge's notes, 16. 
307, ih. | Judgment by replevin. ih. 
| 


750 


IND 


A wiltake in form, on which error. 


aſſigned, 541 
Judgment againſt executor, 1b. 
2 ia debt. — 

ame of attorney in warrant. 16. 


Addition in warrant. 16. 
Surname of attorney in declaration. z6. 
Judgment amended by paper-book. 15. 
Amendments after tranſctipt. ib, 
Aftet pleading in error. tb, 
Alter argument and time allowed for 


that purpoſe, 542 
Coſts in ſuch caſe. ib. 
Of amending Writs of Error. 542 
Stat- 5 Geo. 2. c. 13. ib. 
What amendments allowed. ib. 
How as to colts. ib 


In what court to be amended. 543 


Of amending writ of execution upon 
error. 8 ib, 
New bail on amended writ. 16. 
Coſts. tb, 


For coſts in error. See Cots. 564 
Operation uf writ of error reſpecting 

bail being fixed. See Bail. 128 
Writ of, in cates of ejectment. 205 


Error in Proceedings in Sci. Fa. 
See Bail. 133 


Error as to reverſing Outlatory. 
See Outlawry, 415 


Error brought in Judgment as 
in Caſe of Nonſuit. 


Its operation. 57 
Forms of proceedings in error. 
Appendix, W. 


Eftreats. 
What. 


600 him. 


E X: 
Exchequer, Origin of the Court 
1 2 Ae 
Its jurĩ ſdiction. 600 
Fiction of quo minus, 601. 607 
Eæchequer- chamber. 
When inſtituted. 91 
Juriſdiction thereof. ib. 
Different kinds of. 518 
When eſtabliſhed. 622 
Exciſe Officers, Proceedings 
againſt, 145. 
Execution, charging in. 
See Priſoners. 102 
Exhibitio Billæ. 
What. Appendix, G. 
Exigi Faciat. 
See Outl awry. 394 
Exoneretur. 

See Bail. 125 


Eyre, Juſfices in, their Origin. 
603. | 


Their commiſſions and power, 604 
| 


Falſe Tudgment, Proceedings in. 
Where it lies. 544 
By whom to be ſued. ib, 


How to ſue it out and proceed on k 
1 


Operates as a ſuperſedeas. 545 
Of its abating. ef 10. 


Of the writ de executicne fudicti. 1d, 
Felon. 
How to proceed in an aQion again 


| 97 
Feud 


I N 
Feudal Syflem. 
When introduced. 595 
Corſequences thereof, 10. 
Burthens belonging thereto. 598 


Fine payable on Originals. 


Hiſtory thereof, &c. 

How nov: avoided. ; 

Statutes of limitation, reſpeQing. See 

Ejedt ment. 167 

Operation of, 16, 
Fugitive. 

See Priſcner. | 96 


Guardian, Appointment of. 


See Inſunt. 135 

Origin of ſuch appointment, 703 
Fabeas Corpus. 

Habeas Corpus, what. 364 

Of the writs of Habeas Corpus uſed 

in criminal caſes, 365 


Of the writs uſed in civil caſes. 16. 


Habeas Cirpus ad reſpondendum, 


Intent and meaning thereof, ih, 
As to bringing up defendant from pri- 

ſon of inferior court, 76. 
Not to be uſed by tame plaintiff for 


ſame cauſe of action. 16. 
How uſed when defendant removes 
before declaration. 366 
Otherwiſe if removed after declarati- 
on, 46. 
How to remove defendant in term 
time. ih. 
Or to charge him with a new aRion 
In vacation. 16. 


ut now the practice is otherwiſe. 6, 


This writ good cauſe of detainer. ib. 


Vor, Il. 


355 | 
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What time the court ſhall detain de- 
fendant upon this writ, if a ſecond 
writ iſſues. 366 

Muſt always be detained two days at 


leaſt, 367 

Of the Habeas Corpus ad teftificandum. 
36 

Ule of Fats cor. ad leſt. 2. 
Of the Habeas Corpus ad ſatisfacien- 

dum, 357 
Intent and uſe thereof, ih, 
When n*ceffary, 15. 
How to ſue it out. 68 
To whom granted; how cauſe of de- 

tainer, 16. 
Of the Habeas Carpus ad faciendum et 

recipienium. 368 
Meaning and uſe thereof. ib, 
Called habeas corpus cum Cauſuc ib. 
When grantable, ih, 
May iſſue in term or vacation, 366 
When returnable, 16. 
To what place it lies. 16. 


Of the Habeas Corpus for removing a 
Prif:ner from one Gdel to atuther. 
70 
How if defendant wiſh to Bs o 
King's Bench or Fleet from a priſon 
of inferior court, ib, 
Or in cuſtody of a ſheriff, 16, 
How if defendant wants to be remov= 
ed from K. B. to Fleet, or vice 


ver ſa ib, 
Uſed alſo by plaintiff to remove de- 
fendant, | ib. 


Neceſſity thereof in ſome caſes ſul- 
pended by 4 & 5 W. & M. 156. 
Intent of that ſtatute. 371 
How ſued ou!. | ib, 
Muſt be obeyed by officer, _ 
fees not paid. 10, 
Fees of the officer, ib. 
Muſt ſtay two days at leaſt in "m—y 
on the writ. ib. 
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' Of the time of removing the cauſe. ib. 
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Of remeving Priſcners to ſurrender in 
Diſcharge of Bail, 371 
What cauſes may be removed, and 

when, 372 
Of ſtat, 21 Jac, 1. limiting the acti- 
on to 5“. ib. 
To what court it extends. ib. 
Barriſter muſt be preſent. ib, 


How above ſtatute was evaded. 373 
Afterwards remedied by 12 Geo. 1. 

c. 29. ib. 
How the law now ſtands. 26. 
What actions are not removable. 16. 


How regulated by 43 Eliz. c. 5. 374 
Defects of that ſtatute. ib. 
Remedied by 21 Jac, 1, 1b. 
Explanation of the two above ſta- 
tutes. ib. 
How where habeas corpus iſſues after 
interlocutory judgment, 375 
Of the Operation of the Habeas Cer- 
* 375 


E KX. 


Within what time plaintiff muſt 6; 
this. 379 


Ho to put in bail. 


If common bail. th, 
If ſpecial bail. i, 
Of putting in bail de bene eſſe. 46 
Of excepting thereto. i, 
Of compelling defendant to my 
his bail. 
Of the ſervice of the rule in vacai- 
on, ih, 
How if bail do not juſtify in time, a 
How if ſame bail below become ba! 
above. 3b! 
Of bail when defendant is a my 
in cuſtody, 


How if only one or two defendant 


put in bail, tk 
Of che extent of the liability of the 
bail, zu 


Of Declaring, Pleading, &c. 1 


Plaintiff muſt declare de navo. ü 
When he muſt declare. i 
According as bail is put in, i. 


How it ſuſpends proceedings in the] Of the venue in the action. 333 
courts below. ib. | No Ton-proſs fur want of mY 
Of the Return to the Mrit. 375 | No declaring de bene eſſe, 10 
Return to be made to firſt writ,” jb, Differzuce of babeas corpus in crigie 
By whom returned, 25. nal and civil proceedings. b. 
What to be returned. 376 Of the time for pleading in bar, 55 
When return to be general, when ſpe- No imparlance. 
cial. ;4 | Of pleading in abatement, h 
Declaration ſhould be returned, i6, | Coverture when pleadable. p, 
If return inſufficient, 16. N 
How far return amendable. ib. | Of the Procedends. zb 


Of puniſhment for inſuffcient return. I the Defendant does not comply. i 


377 

Of the coſts. 16. 
Of Bail on Habeas Corpus. 377 
When required. ib, 
Of the recognizance below in cafe no 
bail required above, 37 


Bail not to be put in till habeas ng 
returned, 

Of compelling defendant to put in 
bail. ib. 


| 


Forms of different writs of hav. 4, 
Appendix, \ 
Habere facias Poſſeſſionem. 


When taken out, notwithitancing & 
rot. 45 


Hundredors, Prccecdingi 
again/t. 
How proceedings to be. 15 


When to be commenced. Ws 


8 


CC 


| 


. 
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What to be proved on ſtat. 1. Geo. 1. How if he enters appearance to ſtat. 


c. 15. : 155 
Truſtee may maintain the action. 16. 
Of the order of juſtices on the riot 

act. ib. 


How writ of execution ſhould go. 5. 


Teofails. 
Statutes of. See Amendment, 581 
Incipitur. 
What. 
dee Default, Judgment by. 


Infants, Proceedings by and 
againſt. 


Infants muſt declare by guardian. 135 
Cannot be plaintiff in qui tam actions. 


16. 

How prochein amy or guardian ap- 
pointed. 2 
. appointment ſhould be obtain- 
ed, 126 
Guardian's place of abode, Ss 
known. 16 
De fendant need not plead till guardi- 
an appointed. 16. 
Admithon may be general, ib 
Form of petition, ib. 
Form of puardian's conſent, 137 
Form of affidavit neceſſary. th. 


Prechein amy liable to coſts. 138 
How it infant taken in ex. cution far 
them; 16. 
Infants declaring by attorney cured 
after verdict, ib. 
Infant muſt defend by guardian. #5. 
Which muſt be appointed before plea. 
1 3 139 
ow plaintiff can compel ſuch ap- 
pointment. 
Plaintiff muſt take care not to proceed 
_ an infant without his guar- 
an. | | 
And muſt apply in time for guardian 
to be appointed. ib. 


when defendant is an infant not 
knowing that fact. 140 


Plaintiff's attorney ſhould apply to 


deſendant to name his guardian. 


3 141 
How if infant appears by guardian, 
without rule of court. ib, 
How if attorney undertake to appear 
for defendant an infant. ib, 
Replication to plea of infancy. ib. 
Infane not liable on account ſtated. 


ib. 


9 What evidence neceſſary, if plaintiff 


replies a ſubſequent promiſe. 142 
Infant defendant liable to coſts. 16. 
If he appears by attorney, it is _— 
10. 
Proceedings by, in ejeAment, 223 
Inquiry, Writ of.” 15. 

See Default, judgment by. 

How if inquiry neceſſary after judg- 


ment in error, 530 
See Error. 
Intereſt on Judgments. 
When allowed, See (/s. 564 
| Irregularities. 
When to be complained of, 108 
ſmues feigned. 
Otigin of. 604 
Judgment. 


Of the relation thereof to firſt da 
of term, and huw purchaſers at- 


teQed. 4t 
Furiſdifion of the different 
Courts, 


Hiſtory of. Atpendix, A. and B. 


| 3E 2 


Justice 
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Juſtices of the Peace, Conflables, 


Revenue Officers, &'c. Pro- 


ceedings againſt. 


Proceedings againſt juſtices, © 142 
Venue. | 1 


Limitations of time. 15. 
Notice requiſite, 143 
Which muſt be proved. 16. 
Its contents. "+ Ms 15. 
* may tender ame nds. ib. 
bring money into court. ib. 
May plead general iſſue. 144 
Plaintiff 's coſts, 1b. 


Defendant's. ib. 


Priceedings againſt Conſtables. ib. 


Limitation of time. ib. 
Demand of warrant, &c. ib. 
May plead general iſſue. 145 
Colts of plaintiff and deiendant. . 


Proceedings againſt Exciſe Officers. 145 
Cuſtom-houle officers. 10. 


Churchwardens and Overſcers. 146 


To what caſes the act extend ib. 
Qnly where defendants acted colore 
officit. ib, 
Only tv torts. 13. 
To what perſons they extend. 15. 
How plaintiff may proceed on defend- 
ant's pleading tender. 147 
How it defendant moyes to pay mo- 
ne y into court. ib, 
What ſervices of notice good. # 
What ſhall be commencement.of ac- 
tion within the act. ib. 
Subſequent acts do not confer pro- 
tection of prior acts, unleſs fo ex- 
preſſed. th. 
Juft ces, diſcontinuing in actions 
againſt, | 45 
Forms of notices in actions again 
juſtices, &c. Appendix, R. 


Juſticies Writs, 


Hou it exerciſes juriſdiction over cis 


E X. 


King's Bench, Court of. 
Its origin. 613 
Its power and juriſdition, 61) 
How increated, and hiſtory of its pro 
ceſs. 625 


vil actions, 631 
Whether all actions may now be mains 
tained there by original and by bill 


632 
Of its ancient proceſs to bring d- 
fendant into court, 634 


Limitations, Statutes of, and 
ſuing out the Writ 19 ſav 
the Statute. 


Reaſon of the ſtatutes of limitatio 


by 

Of the times limited for the ditf 
ent actions. id 
Exceptions in the ſtatutes 21 Jac. 1, 
4&5 Ann, 405 
Conſtruction of the ſtatute. Hou 
one plaintitlſ be in England and the 
others abroad, i, 
Or if plaintiff be a foreigner reſivng 
abroad. 4 
At what time the ſtatute begins! 
run. b. 
Of the acknowledgment of det 
raking caſe out of the ſtatute, 4 
Receiving dividends under commilii 
an acknow.edgment, l 
Or any item being within fix zen 
on a mutual account, 1 
Acknowledgment is a matter of e. 
dence for a jury. 
Fraud will take caſe out of ſat 
4 

Reaſon and uſe of ſuing out piece 
to fave the ſtatute, i, 
How and at what time writ ſbouls* 
| ſued out, 1 
How it ſhould be continued. 
Same proceſs muſt be continued, 
What procels is good for this pa 


Th 


— 


rn 
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This proceſs and conti nuances muſt 


IM ſigning non-preſs, for want of de- 


be ſpecially rep.1cd, claration. 43 
3 proceſs continued, Where t be ſigned. ; i. 
How to ſue out proceſs and 3 en- 11 not ſigned, declaration may ſtill bo 

try on roll, 469 | delivered, 44 
In cafes of e je ment. 167 | Where treaty of compromiſe, plain» 
| tiff need not declare, 45 

, How if deſendant appeats without ar- 

Lords Act. reſt or etvice of proceſs. ib. 

Diſcharge of debtors under it, 470 | When common bail muſt be ſigned 
See Debtors, to warra”'t a non-profs. ib, 
When rute t, declare neceſſary " 

warrant a ncn-pro/s, 16. 

Mareſchal, Office of 597 When rule to be given, 46 
When not neceſſary. ib, 
Meſne Pr ofits, Action for * 224+ | Demand of dec aration, when necel- 


gee Ljectment. 


Motion and Summons. 478. 


See Summons. 


lary, ib, 
Notice of declaration neceſſary. ib. 
Of non-pre/; for not replying, &c. 2 
For not entering iſſue. 

What defendant inult do before nen- 


pros nm 7 
: ; Ot a noa-pr-f+ in a joint ation againſt, 

Niſi Prius, Trials at. [-veral dcf-ndants. g 4) 

* "Webs. How if t'iey appear teyerally, 1b. 

Origin and meaning of. 696 Os pled ei 43. 

, ; . Jr if plaincitf declares ſeparatel 

Noli Proſequi, of entering a. agunſt them, 1. 

The nature «f a . prof, 459 [Of »4n-proj; when cauſe removed by 
Form of entry. ib, habeas -. 

Its operation, ih, 


May be entered as to the whole o 


part of action. 3 


O non- 10% pending In injunction. 43 
r Ati el GULLAWT). 


Nauzpr fs ode ted, plaintiff's attorney 


PlainvF muſt pay coſts, 460 not produce ng Cli« nt, 
How if entered as to part, 6, Of caits f n- e ib, 


In caſe of demurrer on ſome counts. 


As to executris, &c. ib, 


46. When plaintiff removed hy v2-ſa-le. ib. 
Or iſſue and demurrer, ib. 


When ſuch 200. prof. to be entered, 20. 


Ot explanation of 13 Car. 2. and 
4 Jac. 1. as to Colts ib. 


How if ag inſt ſonie deſendants where | Ot holding detendan. again to bail 


there are many. 


ib. 


after non-pro/, 7 


In aſſunpfit, where 1 ſevet. | How 1: non-pr I ſigned irregularly. 
ib, | ü ietting aſide nou-profs, 16. 


In terts and treſpaſs muſt be entered | R. futed 1n a qui tan ad on. 16. 
before hnal. judgment. ib, | Granted 


d where demand « f declaration 


was of Country attorney. 16. 
Non-proſs, Judgment of. Non-proſs in Replevin. 
Meaning thereof, 


7. 43 as Reflevin, 267 


Nor- 
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Nen-profſing Whit of Error. 
See Error. | 


Non-profſs, Cofts of. 
See C:/ts. i 


501 


558 
Nonſuit, Judgment as in Caſe 


of 


The nature and meaning of ſuch judg- 


ment. 
When to be moved for. 
| How to be moved fcr, 


What Excuſe is ſufficient z and f the 
peremptory Underlaling, 53 


Peremptory undettaking admitted of 
courſe in C. B. and almoſt ſo in 
K. B. ib. 

Excuſes for not proceeding to trial, 76. 

Ablence of witneſſes ; inſolvency of 

_ defendant, ib. 

How if plaintiff does not proceed 
after peremptory undertaking. 45. 

Freſh notice of trial muſt be given. 


| „ 
In C B. freſh notice of motion fur 


Judgment is neceſſary, ih. 
When ſecond excuſe admitted. 10. 
A term's notice not required in mov- 

ing for this judgment, though no 

proceedings for a year, 15. 


In what Caſes this Judgment ii not 


all;zwed. 


| 54 
Stat. 14 Geo, 2. c. 17, on which this, 


judgment is grounded, explained. 
| 16, 
It does not extend to caſes where te- 
curd has been once carried down. 


Or where either party may in firſt — 
ſtance carry it down. 5 
Nor to caſes where plaintiff could not 

be nonſuited at trial. 16. 
But it may be had on a mandamus. ib. 
Or in a gui tam action. ' 
But not in writ of right. 


IN D E X. 


57 
ih, 


How to be obtained in joint aQtiony, 


oo 2 ‚ 
How far plaintiff on a nonſuit is ou 
of court. ib Ho 
How if rule for ſuch judgment bt f 
diſcharged on a talle affidavit, i, For 
Of writs of error brought on ſuch 
Judgment, t, 
How tar a ſtay of proceeding, #5, 
Whether plaintiff can amend proceec- 
ings a'ter rule nr for this judgment Pre 
50 
Of coſts on ſuch judgmert. 1. 
W 
W hether Defendant can hade Judinn Pe 
as in Caſe of a Nenſutt, and «1 In 
Coſts, for not preceeding to Trial. gj N. 
How if plaintiif enters his caule 10 
withdraws his record, 1 In 
Of the affidavit, th, 
A 5 If 
Nonſuit in Replevin. 
See Reple vin. 267 O 
Nonſuit, Coſts of. 558, lo 
, 7 a H 
Nutices, Forms of. * 
Againſt juſtices, &c. 20 
. [; 
Nul Tie Record. 2. 
See Recerd. ( 
Need not be ſigned, i. 
Bad plea, if refer made. | 
Ore Tenus, pleading formeri;)i Wh 


When altered. Appendix, N 


Original, Proceedings by, it 


K. B. 
Hiſtory thereof, and of the fine pa, 
able thereon. bj! 


Whether debt and all civil actions cu 
be now brought by otiginal. 97 
No uſe thereot except in outlew!) 


x 
and 


N 


55 and on error after judgment by de- 
ou fault, 3 
ih, How to be obtained in caſe of error 
be brought. 508 
i. Form of petition to maſter of tells. 
ich Appendix, W. 
th, 
Y Overſeers. 
ec. 
ent Proedings againſt, 146 
50 
. Outlawry. 
What, 387 
m Forfeitures incurred thereby. id, 
an In criminal caſes. ib. 
50 Nature of outlawry in civil caſes. 46. 
and 
1 In what C ſes Proceſs to Outlawry may 
l. be neceſſary. 359 
If defendant abſconds or ſecretes him- 
| ſelf. 16. 
fn Or if one defendant in a joint action 
| cannot be found. ib. 
In which caſe tule to declate ſhould 
: be taken out, ib. 
How declaration to be intitled. 16. 


How if both be outlawed when one 
has appeared, 1b. 


In what Actions, and by and againſt 


on it lies, 


390 

g Outlawry lies where capias lies, ib. 
N In what aQtions at common law. 16. 
In what by ſtatute. ib. 
Againſt whom outlawry lies. 1, 

. Not againſt a peer. ib, 
\ Nor an infant under 14. ib. 


Againſt women who ate Called Wal v= 
ed, and why, 


Of Preceſs to Outlacwry, 


391 
pay Lies only where capies lies. i6. 
61h Not in proceedings by hill, 1b. 

oy Nor on proceſs with ac eliam, 15. 


From the nature of the capias requi- 
ite, #6, 


Nor on original writ and ſummons. 26. 


0 
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But muſt be by ſpecial original. 391 
How to proceed, 392 
The precipe. 16. 
Capias, alias and pluries may be taken. 

out together. 393 
How zefled, &c. 
Same proceedings on common Pra 

7 

Affidavit of debt not ne ceſſary on this 

procels, 10. 
How to proceed when writs returns 

able. \ 394 
Of the exigi ſacias. tb, 
Warrant of attorney muſt he filed. 16. 
Pluries ſigned by clerk of warrants. i6. 
Nature of the ex/pent, 395 
Advantage of outlawry in London, 46. 


Teſte of exigent. ib, 
Pow if in London, ib, 
Writ of proclamation, ib, 
Regulated by ſtat, 31 Eliz, 16. 
Teſte of writ, 396 
Where directed. 16. 


Number of proclamations, and how 


to be made, ib, 
Effect of writ. - 
How to be returned, id, 
Of the allocatur. ib, 
Writs to be filed. 397 


Of the Satisfaction againſt the Cutlass 
Perſon, Chattels and Lands. 397 


Of the ditferent remedivs of the party. 
ib. 


Of Priceeding againſt the Perſon of the 
lav. 398 


How capias utlapatum made out. 16. 

Defendant not to be dilcharged with- 
out ſuperſed ea,. 

Formerly not admitted to bail. 

How altered by 4 & 5 W. & M. 

I! the action be not bailable. 

If it be bailable, it, 

If defendant cen find bail after he is 
in cuſtody, 399 

Sheriff mult take bail, though wilt 
not marked (or bail. 


"if 
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Ifaction above 101. 
What a good return by ſheriff, 


tion. tb. 


Defendant not bailable if outlawed 
after judgment. 16. 


Of cbtaining Satigfactian from the Out- 
400 


laws Chattels. 
Nature of ſpecial capias utlagatum. ib. 


How to proceed, 401 
Writ muſt be returned. ib. 
Tranſcript of inquiſition. ib. 
Above what amount there muſt be a 
petition, ib, 
Haw to petition, ib. 
Form of petition, ib, 
Proceeding thereon, 402 
Subpena, 403 


Service thereof, and remedy for dii- 


obedience. ib. 


Of obtaining Satisfaction from the Out- | 


law's Lands. 403 
How inquiſition to find lands, &c. 16. 
If a freehold, 15. 
How to get leaſe thereof. ib, 
Petition, 404 


Proceeding thereon. 1b. 
When leaſe obtained, how to proceed. 


16. 


What may be levied. ib. 


At what time forfeiture of lands by 


outlawry. 


40 
Cattle of ſtrangers on land ma) be 


taken. ib. 
Or commoners, or tenants in common. 
ib. 
To whom it extends. 16: 
Plaintiff muſt not take above the va- 
lue of inqueſt, ib. 


400 
Bail cannot juſtiſy to the original ac- 


Form of petition for a leaſe. 4c6 
Of the writ of melius inquirendum. 


408 


General explanation of effect of out- 


lawry on property of the outlaw, 16. 


Of the Appearance of Deſendant upon 
the Exigent, or after Qutlawry and 


] 
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| 


the R everſal thereof by Molian 8, 

Writ of Error, 40 
of ſuperſeding the Exigent befere Cu. 

lawry. . 40g 
How to be done. 3 
Of the ſuperſedeas. ih, 
When granted. iz. 
Nature thereof, 419 
When to be delivered. ih, 
Defendant muſt pay coſts, ib, 


How if defendant becomes a priſoner, 


How ic enter Appearance, or put in Bui, 
10 
How to proceed if bail required, #, 


Of the Defendant's coming in ofis 
Outlazwry, and reverſing it by dl. 
{1n, 4il 


Outlawry ſeldom reverſed by writ d 
error, as it may be done by motion, 
0. 
How to proceed without writ of error 
if nothing done on the capias ule 
galum. id, 
How if execution had been had cn 
the capias utlagatum, z. 
But d-tendant muſt pay coſts. 412 
Unleſs plaintiff has been groſsly irre- 
ular. b. 
How and when ſuperſedeas mult be 
delivered to ſherift. 2 
Defendant may enter appearance y 
attorney, ſtat. 4 & 5 W. & M 
In what caſes ——— will 94 te- 


verſed or not—Bankruptcy, 9 
Abſconding of defendant. 
In which caſe, no endeavour to are 
neceſſary. 10. 


Defendant being bey ond ſeas. 414 
How if he gocs after tefte of exigen' 
10. 

What affidavit neceſſary of defendant 
being viſible, ih, 
If no proclamation or return theres? 
be deficient, ih 


Of 
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Of the death of plaintiff, and defend- 
ant's bankruptcy afterwards. 414 
Of rever fing the Outlawry by Writ of 


Error. 41 5 
In what caſes neceſſary, ib. 
Of hail required, and the condition 

of their recognizance. ib, 
Stat. 31 Eliz. 416 
Conſtruction thereof. ib 


Of the time of putting in bail. #6, 
How far court may exerciſe diſcre- 


tion. | ib. 
Recognizance of bail is to pay con- 
demnation, not to render, 417 


If two defendants are outlawed, error 
to be brought in the name of both. 10. 
How to obtain writ of error and pro- 
ceedings thereon, 3 
Form of writ. ih. 
Form of aſſignment of error. 418 


Of declaring after the Outlazury re- 


Form of ſuggeſtion, 442 
ib, 


Subſequent proceedings. 


Of the writ of amuveas manus. ib, 


Of Outlazry after Fudgment, 423 


Proceedings in ſuch caſe. ib, 
Advantage of ſuch proceeding to out- 
lawry. ib. 
Of receiving judgment of outlawry 
on defendant's death, 424 
Parliament, Supreme Court of: 
As dernier reſort, 612 
Partition. 


Of the intent and operation of the 
ſtatute Y and 9 W. z. 


werſed or ſuperſeded, 419 | Of the Writ of Partition, 310 
Of 2 after ſuperſedeas ot 75 Form of writ, &c. th, 
verſal, ib. FRO 
Within what time to declare after | / * ond gee”: 
ſupe rſedeas or exigent, ib. 3 5 3 
Within what time after reverſal of | Of Pleading in Partition, 314 
outlawty, ib, Of the firſt Fudgment in Partition, and 
Of the venue of ſuch declaration, 16. of the IWrit de partitione facienda. 
Of the time of commencing ſuch new 315 
action. 420 | Of the final Judgment in Partition. 
Of the bail in ſuch new actioa, ac- 319 
4 _— to 31 Eliz. c. 3. 1b. 
onſtruction of the ſtat. 16, i 
Bail cannot render. 421 Paupers, Fr. of: 
_ — no original filed within * Who deemed a paper. 156 
Of the notice to plead, and ſubſe- _ e my ee . 15 
quent proceedings, ib, ane... TOI 1 57 
Of Keſteration after Outlatory reverſ-| Exempts plaintiffs ſtom fees. ib. 
ed or determined. 421 | On pain of being diſpaupered. 16. 
Outlawry determined by the death of| Except he recover a verdict. ib, 
the defendant. 16. Extent of admiſſion. 158 
Of the affidavit in ſuch caſe, ib. | Of the declaration, 16. 
How ſuch death to be pleaded. 422 | Of the iſſue money. 19, 
How to proceed in other cafes of re- | Of coſts. - ib. 
verſal of outlawty. ib. | Of a ſecond action, coſi : of firſt not 
Vo L. II. paid. OB. ih. 
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Peers and Members, Proceed. 
ings againſt. 


Regulated by ſtat. '12 and 13 W. 3. 
and 10 Geo. 3, 61 
Proceedings by original writ or bi . 
ib, 

Doubtful whether court has jutiſdie- 
tion againſt peer by bill. 699 
But if they have not, 1t is only matter 
pleadable in abatement. 62 
Peers or members not to be arreſted, 


15. 
How to proceed by bill. ib. 
How if defendant dues not appear. 63 
Of the diftringas, &c. 7 | 
How if defendant appears. 16. 
Of proceedings by origtual. ib, 


Form of declaration againſt peer er 
member. ; 70, 
Whether an in may be caſt. 64 
Of the diflringas and increaſing iff! * 
29. 

Of applying the iſſues. 65 
Nature of motion for that purpoſe. 16. 
Of the proceedings ſubſequent to de- 

claration. 15 
Of proceeding againſt a pecr or mem- 
ber if in actual cuſtody, th. 
What the ſummons and meſne proceſs 
ſhould ſtate if proceedings by bil]. 

| 15. 
What, if by original.“ ib. 
Of the tele and return of the proces. 
ib, 
Of the power of the court as to in- 


creaſing iſſue. 16. 
Penal Actions. 
See Adions, 235 
ÞPlacita, 


Appendix, N. 


Va on ifſue toll in K. B. and not in | 


END E: X. 


Pleadings. 


Formerly carried on ore tenus, when 
alte red. Ipbendix, M. 
Formerly in French, then Latin, when 
ordered to be in Engliſh. th, 


Pledges to proſecute, 
Hiſtory thereof, and how diſuſed, 64 


Pone, Writ of. 
See Neple vin. 


Præcipe. 


Forms thereof. 


Appendix, F. 
Priſoners, Proceedings again}, 


Proceedings azainft priſoners govern- 
ed by particular regulations. 5; 
Attornies anſwerable to their clients 
tor not obſerving them. th, 


Of deciaring againſt Priſiners. #5; 
Of proceedings againſt priſoners in 
cuſtody of ſheritſ. 
Of the ſtat. 4 and 5 W. & M. 8) 
Plaintiff may declare againſt priſoner 
in cuſtody of the ſheriff, ib. 
And when. Pb 
To which declaration priſoner mu: 
plead. ih, 
The declaration in K. B. muſt ſtate 
in whoſe cuſtody ſuch priſoner is. 


| th, 

How the practice was before this * 
19. 

How to declare. 53 


How declaration muſt be dclivered. 
th, 

When in C. B. declaration muſt be 
entered with prothonotary, ib, 
The ſtar, of William does not take 
away plaintiff's common law Te- 
medy. $9 


| 


Qt 


en 
M, 
jen 
i 


U 


4 
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Of declaring againſt defendantin cuſ- 
tody of the ſheriff, at the ſuit of 
another perſon. 8 

How to charge defendant if in cuſto- 
dy of ſheriff at the ſuit of another 
perſon, 15. 

If in cuſtody at ſuit of ſame plaintitf, 
but for another cauſe of action. 90 

How declaration to be delivered. 26. 

Of proceedings againſt priſoner in 
cuſtody of marſhal or warden. 16. 

Of proceeding by original. 92 

Rule as totime of declaring. 16. 

Of the laſt rule 26 Geo. 3. 93 

Explanation of the above rule, . 

As to time of declaring, 16. 

As to filing athdavit with clerk of 
rules. ib. 

When not neceſſary, 94 

As to declating aftet a ſurtender, &c. . 

Or after an eſcape, ib, 

Otherwiſe defendant entitled to a - 
perſedeas. ib, 

Exceptions as to above rule in caſe of 
a treaty of compromiſe. ib, 

Which muſt now be in writing. 6. 

Of the rule for time to declare. 76. 

Seldom granted in proceedings againſt 
a priſoner, except in caſe of out- 


lawry. | 5 
la which plaintiff muſt proceed with 
due diligence. ib. 
Oblervations as to the delivery of de- 
 Claration. 16. 
To uh m to be delivered. ib, 
Gaoler mutt acquaint his priſoner 
therewith, 96 
How if declaration be irregular, . 


Or if plaintiff has miſtaken his cauſe 

of action. 16. 
What perſons in cuſtody are deemed 

chargeable with declaration as a 
p:iloner, ih, 
Intolvent debtor, 4 16. 
A pet fon committed for contempt. 14. 
A tugitive who has ſurrendered, 10. 
One in cuſlody on an attachment. 34, 
Or ona criminal account, 106. 


r attainted of high treaſ an. 97 


Or a felon. 97 
How to proceed in action againſt a 
Rida. 5-5 th, 
How if a perſon, be voluntarily refi- 
dent within the walls of the Fleet. 
ib, 

Of diſappearing and pleading. 97 
Before rule to plead given, affidavit 
of delivery of declaration mult be 
filed, if defendant in cuſtody of 


ſheriff, ibs 
Not otherwiſe. i9, 
When declaration muſt be delivered 
to have a plea of that term, 98 


When demand of plea neceſſary. 99 
Prifoners may in any flate of the ac- 
tion put in bail and get diſcharged, 

16. 
When priſoners muſt give notice of 


plea. ib, 
Proceedings againſt Priſcuer ts Trial 
and Execution. 100 


Within what time plaintiff muſt pro- 
cced after declaration to (rial and 
Judgment, ib, 

How on a ſurrender after W 

ib. 

Within what time to proceed to exe- 
cution after trial iu general cafes, 


ib. 

How in caſes cf writ of error or in- 
Junction, ih. 
In cale of ſurrender. 16. 


Conliruction of rule as to time, 101 


How to charge in Haecution. 102 


Q. If entry in marſhal's book neceſ- 

ſary. il. 
Of entering c:mmit/itur on trecetd. 19. 
Of neceſſity of ackrowled gment, 103 
Of the notice of abandoning a com> 


millilur, | 13. 
The whole of ſecond term to charge 
r:ſoner, th. 


V hat (hall be deemed a ſufficient ex- 
cuſe for not charging ptiſonet in 


Or a priſoner nardoned on condition | 
of tranſportation, ib, 


execution. 16. 
How if judgment againſt two, and 
one rings cor. ib, 


3F 2 3 
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Of. the ſuper ſedeas. 104 
Certihcate from clerk of the declara- 
tions unneceſſary, 105 


Not entitled to diſcharge till expira-| 


tion of third term. ib, 

' Plaintiff muſt proceed according to 
rules 26 Geo, 3. and 8 Geo. 1. or 
defendant will be diſcharged. 106 
Except in certain caſes, ib. 
As when prevented from proceeding 
by an act of the court, ib. 

Or writ ok ettot. ib. 
Or bad plea. ib, 
Or being obliged to outlaw a defend- 


ant. ib, 
Or by treaty of compromiſe, 107 
Or elcape of defendant. 4 
But nat by delivery of ca. /a. to gaol- 


e 
If 
ſhould take advantage of it. 
_ Explanation of the rule once ſuper- 
tedeable always ſo. ib, 
Priſoner muſt complain of any itre- 
gularity in firſt inſtance, 107 
When ſuperſedeable, to whom, and 
in what actions he is lo, 108 
Of plaintiff's diſcontinuing on charg- 
ing defendant with a new declara- 
tion. ib, 
How if he has miſtaken his action, 
or has another cauſe of action. 16. 


r. ib. 
priſoner ſuperſedeable when he 
ib. 


When this may be without a fresh 


E X. 


affidavit in that court. 
The king may ſue or impriſon his 

debtor where he pleaſes, ib. 
Proceedings muſt be in ſame time 
notwithſtanding removal. ib. 


Privilege of Attornies. 78, 


See Altterney, 
Of other officers. 


Procedendo. 385. 


Proceedings, ſtaying, on Pays 
ment of Debt and coſts. 


When defendant may ſtay proceed- 
ings by paying debt and coſts, 452 


83 


Uſe of getting particulars of plain- 
tiff 's demand. ib, 
Or defendant's ſet- off. 463 


Not to be rigidly adhered to. #, 
Pirocbein Ami. 
See Infant. 


BY . 135 
Origin of ſuing by, 


103 


Proclamation. 
See Out!awry, 


396 


When defendant can be taken in exe- 
cution after /uper/edeas, 109 
Or held to bail on an action on the 
judgment. ib, 


tion an judgment. th. 
What {hail be ſatisfadion of judg- 
ment. th, 
Proceedings by and again/t Priſcners 
having removed themſelves when 
charged with Preceſs, 1 
How it a writ of habeas corpus iſſues 
from cach court. 110 
After removal he muſt be charged in 
that court where removed. 10. 
lf removed to Fleet, though proceſs 


When ſuper/edeas pleadable to an ac- 


Prohibition. 
; Nature of the remedy. 0 
To what courts it extends, &c, ib. 


Hiſtory of the p: oceedings. 476 


From what Couz ts prohibition may iſſus, 
aud at hat flage of the Suit, 426 


Cf the Suggeſtion for a probibittim. 431 


Of proving the Suggeſtion, and enter- 
ine ſuch prof accerding to 2 and } 
{\dw. 6. 457 


in K. B. declaration muſt be bs 
. 111 


Of verifying Suggefimn by Afidavit 
440 


of 


3; 


of granting prohibition. 442 


Of the Writ of Conſultation. 448 


Of granting a prohibition after a Con- 
ſultation axvarded. | 451 


Of Diſcbedience to the Writ of Probi- 
bition. | 454 


Nuare impedit. 

Of the writ quare impedit, and ap- 
pearance thereto. 321 

Of declaring in quare impedit. 325 

Of pleading and proceeding at the 
trial. 327 

Of the writ of inquiry. 329 

f the judgment in quare impedit, 
Co 330 


Qui tam Action:. 
dee Actiens. 


235 


Lecognixance, Proceedings on, 
againſt Bail. 113, 
dee Bail, 


Records, courts of, and not of. 
6 590. 
Record, Trial by. 


hat matters of record pleadable. 1 
vl tiel record proper to a miſtecital 
of an act of parliament, 2 
I h: record may be of the ſame or dif- 

ferent court, ib. 
orm of replication in both caſes, 
What day given to bring in record. 


16. 
ca need not be ſigned. th. 
3 of failing produeing re- 
cor . 16. 
hen produced on oyer ot demand. 3 


ow it judgment final or interlocu- 
wry, ib. 


IN U. 
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When judgment peremptory or not. 
Nul tiel record bad, if praſert made. ib. 
How if matter of recotd be mixed 
with matter of fact. 
Of the opetation of the record when 
produced. ib. 
When to be produced by certiorari & 
mitlimus. a6, 
Court of K. B. will not interfere in a 
ſummary way. : 
How if record be of county palatine 
or inferior court. 
Certifying tenor of record ſufficient. 4 
How to proceed when the other fide 
is to produce the record, ib, 
How when the record is to be pro- 
duced by yourſelf. 


Re. fa. lo. 
References. 

See Arbitration. 349 

Relicta Verificatione. 

See Confeſiin, 31 

Retraxit, 32 
Remittitur. 

Sce Error. 521—5 30 


Render, how Bail to render 
Principal to get Kelief. 
See Bail. 


I20 
Replevin. 

Replewin, what. 240 
Of the common law proceedings al- 
tered by ſtatute, to, 
Modern practice. 10. 
Of ſtat. 1 P. & M. 241 
Two ſorts of action. i 
In the detinet and detinut. U 


19. 
The former fallen into diſuſe, and 
why. | 


2 


774 IN D E X. 
Of the goither nam. * 242 | Of the ſubſequent Proceedings, and y 2 
How if property is claimed in goods. compelling the adverſe party to jr. 
; ; | ib. ceed. . 2509 V 
Of the writ de preprietate probauda. ib. What may be done by plaintiff if he K 
Who may bring teplevin. ib, removes ſuit. is, * 
Executors. ib. | And defendant does not appear. ii. 1 
Fene ſole. is. Of the pore, ih, H 
No replevin for diſtreſs under a ſtat. | Diſtringas, &c. _ i, 0 
| 243 | What to be done by defendant if |: * 
Where and how to be brought. 16. removes the ſuit, | ib H 
How if freehold comes in queſtion, 15. Of the filing the 7e. fa. le. ib. A 
Or the king is party. ib. How to compel plaintiff to declare, H 
Of the proceedings by writ in county 251 
court, ib, | How to compel defendant to file re, f 
Hero and when to make Replevin, and Ha. leo. i, 
of the Pledges, * 245 Ot ruling ſheriff to return re. fa, h. b. . 
| 
Of the nature of a diſtreſs at com- G Noocceding by Plaintiff by Writf H, 
mon law | ib 
What bs be Gone on inakiog beplerin. e Deere, and by Don- 
4 8 n making rep 1 ant by Writ of Withernam. 231 W 
Of the pledges ordered by ſtat, of | Writ of ſecond deliverance, its uſe 1 
Weſtminſter. ib, | and nature. ih 
How the ſheriff makes replevin. i. | How introduced. as * 
Of the warrant for that purpoſe. 246 Does not lie after judgment on de- 0 
Of the time of making replevin. 44. | murrer or verdict, wy 
| Writ of wwithernam, what, 19 0: 
Io if the Cattle or Gods are elaine | Only meſne proceſs, 2 
and cannot be replevied, and of the Plaintiff may come in and declare 1. 7 
Power of the Sheriff in making Re-| tel witherram executed. l. 
le vin. 246 Of the alias and pluries. 253 
How to proceed by withernam, ib. Of dle, Declaration and Proceeding i 9 
Sheriff not to take ſtrangers cattle, | e Gur? «bv. 1 oh 
and how to ſatisfy himſelf thercon. hs ſuit removed, plaintiff __— — 
Nod. I” 
Of the power of eric in —— Proceeding as in other caſes, , ol 
replevin. ;; | Only either party may carry down te. iv 
; _ and no judgment, as in _ 1 
Of removing the Suit from the Count OE. 5 1 
Curt, ae F the 2 fa. lo. 248 Of the v LIVES 4 N 
a ö Of the /ocus in quo, be = 
Who may remove the plaint. 16, | Of deſcription of goods, &c. 254 4 
How to remove it. 79. | Of the plea of pri ſal in auer lien. 1. 9 
By pone. 16. Of the plea of property. 0. ; 
By recordari. 16. Of paying rent into court, 25 
By cerlisrari. 16. What ſhall be a departure. 5 0 
Of the nature of the above writs, What a diſcontinuance, _ ah If 
: 249 Of the effects of a diſcontinuance. “ . 
Of the proceedings by re fa. la. 16. Parties cannot try by conſent. 25? 


Of the Proceedings in Replevin when 


the Diſtreſs is for rent. 256 
Written authority to diſtrain, ib. 
How to make diſtreſs, 257 
The inventory, TR 
The notice to the tenant. ih. 
How ſerved. 258 
Of removing the goods, 16. 
When they may be ſold. ib. 
How if further time required, i 
Agreement for that purpoſe. 258 
How to ſearch for replevin and pro- 

ceed to ſale. 
Appraiſer's oath. 259 
Memorandum thereof, ib, 
Appraiſement, 10. 
How diſpoſed of. 260 
How if any irregularity in proceed- 

ings. : ib. 
When actions will lie. 1b. 
How ts ma be replevin, and of the re- 

plevin Bond, 260 
What pledges taken, i 
Of the ſtat. 11 Geo. 2, and of the 

replevin bond, 261 
Of the aſſignment of bond. ib, 
Of removing the Suit aud Proceedings 

in Cart above. 262 
Of the remedy by Adticn againſt She- 

iff. 262 
Sheriff muſt take bond. ib, 
The remedy if pledges be inſufficient. | 

: ih, 

What pledges if diſtreſs not for rent. 
ih, 

What if for rent. 263 
Vho are anſwerable for inſufficient 
pledges, ib, 
What is the remedy, ib. 


Of the action againſt the ſheriff. . 
Whether party can be relieved on mo- 


on > | ith, 
Of the quantum of damages. th, 
How in K. B. ih, 
Reaſon of their deciſion, 264 


How in C. B. ih. 
Reaſon of their determination. ib, 


---N; D; & 775 


| Hiſtory and origin of the pledges, 


and of the alterations made by ſtat. 
Welt. 2. and 11 Geo. 2, 264 


Of the Remedy by Sci. Fa. againſt the 


pledges. 265 
Of the remedy on the replevin Bond. 
a 4 
Who is entitled to the aſſignment. 15. 
When aſſignment to be made, and o 
the proceedings thereon, _ 35. 
To what amount damages may be, 
267 
Of 1he Non: preſs, Nonſuit, Verdict, and 
Judgment. 267 
Stat. 11 Car. 2. 10. 
If plaintiff be nonſuited before iſſue 
Joined. ib, 
Suggeſtion to be made. ib. 
A writ of inquiry to iſſue, 268 


And execution by fi. /a. or elegit. ib. 
It nonſuit after iſſue joined, or in 
caſe of verdict jury to aſſeſs, &c. 


ib. 

How on demurrer, 16, 
Party may again diſtrain if firſt diſ- 
treſs not ſufficient, ib. 
Jury at the trial muſt inquire. 269 
How if they omit ſo to do. ib, 


Party not bound by the ſtatute, ib. 
Nor is the judgment altered thereby, 


ib. 
How judgment may ſtill be. ib. 
In what caſes plaintiff will be let in 


after nonſuit. 270 
If verdict for defendant, how the judg- 
ment to be. th, 
How it may be amended. ib. 
Even after writ of error. ib. 


Of the Verdict and Fudgment in Caſos 


not within 17 Car. 2. 271 


Q plaintiff's damages and coils. -/ 
Of defendant's. - 1. 
Same jury need not aſſeſs te . 
How if the verdict be for pal. ib, 

HOW 


776 


How if judgment for plaintiF by 


confeſſion or default of defendant. | How now uſed when Judgment 11 


272 
Of judgment for defendant by de- 
fault. ib. 
Of judgment for defendant after ver- 
dict. | 
Of the capias in withernam. 
Of the tender after judgment, 
Of the writ of reſtitution. 
Of the coſts of the iſſues * 
to 4 Ann. c. 16. i 
Of double coſts under 11 Geo. 2 
c. 19. 


ih, 


274 

Reſtitution, Writ of, in Reple 
vin. 273. 
Retraxit. 


* 


ſcire facias muſt 1ſſue before eita. 
Retraxit, what. 461 | tion. þ 
Form of entry. 16. How if plaintiff dies. j, 
How made. a ib. | If defendant die in vacation. #, 
Wherein it differs from nonſuit, #6. If fieri facias be ſued out before thi 
Or a nal. prof. 402] geath. 1 


Right, Writ of. 
What, and when to be brought, 333 


Of the proceedings therein. 334 | Or adminiſtrator duraute mineritate. i 

If ſeveral executors, and one anl. 

Scire Facias. fant, how /cire fecias may go. #. 

5 If executor gets judgment on n 

What a ſcire facias is. 274] facias, and dies, v, 
It is an action. ib, 

In what caſes 1t lies. ib. lr, if the Scire Nies e conver edi 

; s by or againſt the Repreſentatre ! 

Of the Scire Facias to revive a Fudg- | either party dying befere final Fuk 

ment by and again the ſame par-] ment, 74 

20 275 | How ſuit abated at common Jaw 

Scire facias, an aQion within ſtatute | death of either party. | 


17 Geo, 3. 


It is properly a continuation only of 
' ib. 
Bankrupt liable to coſts of ſcire fa- 
276 
Any agreement in the original ation 
binding in proceedings on ſcire * 

| 1. 


an adtion, and why. 


C145, 


cia. 


_ far ſc ire ſacias lay at common 
W. ö 


. 
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How given by ſtatute. 2 

year old, th 

' Unleſs delay occaſioned by defendan, 
2 

Or by ceſſet executio. 5 


ib. | 
273 | 


ib, | The ſc ire facias muſt be proceeded a 


If tame parties to the ſuit not alle, 


15. | How altered in joint actions yu 


Or writ of execution has been ſued 
out and returned. ik 
How in caſes of writ of inquiry. #, 


within the year, 
Execution without 
voidable, 


i. 
ſeire facias on 
6 


Of the Scire Facias to revive a Jide 
ment by or againſt the Repreſents 


tives of either Party dying fn 
Judgment. 0 all 


If it be a joint action, and one die. 
It executor obtains judgment, 1. 
dies. i. 


8 and q W. 3. 
How in other caſes by fat, 1) Cut 
c. 8. and 8 and g W. 3. c. It i 


Hau if Plainiff or Defendant dit # 
Verdlict or beſere nen. 1 
iſt, If either Party die between l 
verdict and judgment, statu 


! 
Car. 2. * 


2dly, If either party die after inter- 


After writ of inquiry executed. 282 
What caſe within the ſtatute. ib. 


Cf the Scire Facias 10 revive Fudg- 


Of the marriage of the party ib 
judgment by ſeme ſole, who after- 


Judgment by baron and feme, and 


Judgment by feme ſole executrix, who 


I N 


locutory and before final judgment, 
fat. 8 and 9 W. 3. c. 11.1 — 
281 


ments where the Situation of the 
Parties is changed by Marria,e or 


In K. B 


| 8 In 8 B. 288 
Bankruptcy 203 Of the proceeding if defendant is to 
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Of the teſle and return in both courts. 


286 


In general no notice given on ſcire 


facias. 


Of the alias ſtire facias in both 


courts, 287 


How if proceeding by original. ib. 
Of the manner of proceeding if the 


party is not to be ſummoned. - 


be ſummoned. 


wards marries and dies. ib. | Of the appearance and ſubſequent 


feme dies. ib. 


proceedings. 


In what court ſcire fucias to be 


brought. ib. 


afterwards marries and dies. 284 What ſeir e facias ſhould ſhew when 


Judgment on a plea of coverture, 
how baron to get coſts. ib 


judgment was in an inferior court, 
and removed by certiorari. th. 


/ the Bankruptcy of the Party. 284 What executors, &. can plead to 


If plaintiff becomes bankrupt, how 
aſſignees may proceed by ſcire fa- 
ctas, or 1n the name of bankrupt. 

ib, 

When aſſignees may be made parties. 

ib. 

How court will relieve the aſſignee 
of a judgment „1 

No proceedings by ſcire facias pend- 
ing error. | ib. 

When court on motion detain mone 
levied by a bankrupt. ib. 


What declaration in ſcire facias by 


aſſignees good. 


Of the Proceedings in the Aion of | 

Scire Facias in all the above Caſes. | 
28 

When ſcire facias may iſſue. 2 

Without motion. ib. 

When motion neceſſary. 286 

In K. B. two nibils always requiſite. 


ID. 
InC. B. in certain caſes one nihil ſuf. 


ficient, ib. 
Ia other caſes tWo. ib. 
Vor. II. 


ſcire facias. ib. 


How relieved on motion if no oppor» 


tunity to plead. 289 


Of proceeding againſt executor or 


adminiſtrator in caſes of devaſa- 


vit ib. 


Scire facia muſt follow judgment ib. 


But court will in certain cafes permit 


the judgment to be amended. 290 


Scire Facias. 


Remedy thereby againſt pledges in 


replevin. 


See Replevin, 265 


Scire Facias, Proceedings by, 


againſt Bail. 

Sec Bail. | 113 
Sire facias ad audiendum Er- 
rores. Sog. 

See Error. 


Scire Facias quare Executioneim 


non. 498. 
See Error. 4 


| 
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Security 
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| 
| 


Security given _ Cos. 
See Coſts. 570 


Statutes that order Damages to 


be aſſeſſed by a Jury. 
| How to be conſtrued. 16 


Staying Proceedings on Fay- 
ment of Debt and Cofts. 462 


Submiſſion. 


'The arbitration, 
See Arbitration. 


—Ouggeſtion. 


| Of breaches of covenant according 


350 


. 


Rule niſi. 
Stay of proceedings. 
Of filing affidavits. 
Of enlarging rule. 
Shewing cauſe at chambers. 
Coſts of motion. 
Peremptory rule, what. 
When court will open rule. 481 
Days appointed for the buſineſs, i. 
Of ſpecial cauſes, how ſet down. i}, 
Or adjourned, th, 
Crown paper-days. th 
New peach; tice. of King's Bench in 
hearing motions introduced by 
Lord Mansfield. 482 


Summons and Severance in Er. 


| to ſtatute 8 and 9 Will. compul- r0r. 536. 
| / ſory. 17 
As to coſts, when to be entered in 
| caſe of judgment by default. 29 . 
In other caſes of coſts. se ee 1 
—4 
| Of the death of either party. See] How cr of error or ſuperſede 
Seire Factas. $97} againlt fixing bail. See Bail. 128 
Special Suggeſtions in awarding ve- 
nires. 8 678 Tra nſcript. 
Summons and Difiringas, Pro-] See Error. 49) 
ceſs by. ; 
Trial. 
Its hiſtory, antiquity, and preſent 
ule. 644 Notice of 4 when to be give 
Summons and Motion. after iſſue joined ir in K. B. and 
Summons, how taken out. 478] C.B. 2 
Service thereof. ib, | By record. f 
ib. | See Record. 


How if diſobeyed. ib. 


Attendance thereon, 
Of impeaching it. 


Motion, what. 


479 

Affidavit neceſſary. ib 

Rule abſolute. ib 

| Rule nf. * 
i Service thereof. ib 


Copy of rule and affidavit neceſſary. 


How affidavits intitled. 


| | When eſtabliſhed, 


« | Hiſtory thereof. 


| 1 
Of ſhewing cauſe. ib. 
How diſpoſed of. 480 | 
ib. 


Trial by Jury. 
$93 
Petit Jury. 605 
Venire. 
692 
Forms of awarding, with ſpecial 7 

geſtions. 


Nicontiel Wi Tits. 
What. 


age 
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43; Wager of Law. 
ib What. 605 
- Waived. 
- Meaning thereof in outlawry. 390 
2 Warrant of Attorney. 
ib. 
We See Attorney. 34 
th, 
th, Wa fle . 
= 
| b What is waſte, &c, 335 
8 
"008 07 the Ran in , 336 
2 Of the Proceſs in Waſte, 338 
Of the Count in Waſte, 339 


THE 


79 
J the Pleading and View in Me. 
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